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1. T h e  r e g u l a t i o n s  g o v e r n i n g  t h e  e v a l u a t j - o n  of 
responses t o  a Com~nerce _--___-__I^_ B u s i n e s s  Dai ly  ( C B D )  
announccinent of a n  a g e n c y ' s  i n t e n t i o n  to  
place a d e l i v e r y  order  a g a i n s t  a nonmanda- 
t o r y  a u t o m t i c  d a t a  p r o c e s s i n q  ( A D P )  
s c h e d u l e  c o n t r a c t  d o  n o t  requi re  t h a t  t h e  
factors used i n  t h e  e v a l u a t i o n  be d i s c l o s e d .  

2. An agency  must  seek maximum p r a c t i c a b l e  
c o m p e t i t i o n  b e f o r e  p l a c i n g  a d e l i v e r y  order  
a g a i n s t  a nonmandatory ADP s c h e d u l e  c o n t r a c t  
because s u c h  c o n t r a c t s  a r e  n o t  awarded on  a 
compe t i t i v e  bas  is. 

3. Computa t ion  of t h e  cos t  of aiming a computer  
s y s t e m  wkilch does n o t  t a k e  i n t o  Gccount  
s i g n i f i c a n t  items of cost  c a n n o t  be r e l i e d  
o n  i n  cost  compar i son  between sys t em 
o w n e r s h i p  and c o n t r a c t i n y  f o r  computer  
s e r v i c e s .  

4 .  111 e v a l l 1 3 t i n g  whe the r  c o n d u c t i n g  a compe t i -  
t i v e  procurement o r  p l a c i n g  a d e l i v e r y  order  
a g a i n s t  a n o n n a n d a t o r y  ADP s c h e d u l e  c o n t r a c t  
wou ld  bc more &dva>tageous  t o  t h e  Govern- 
ment, i t  Rdy, i n  SOXE cases,  be a p p r o p r i a t e  
t o  c o n s i t i e r  t h a t  a n t i c i p a t d  s a v i n g s  w i l l  
not be r e a l i z e d  €or  t h e  d u r a t i o n  of t h e  
cornpetit!-on; however ,  becauye  such a consid- 
e r a t i o n  nas an  a n t i - c o m p e t i t i v e  e f f e c t ,  an  
agency  m u s t  c a l c u l a t e  t h i s  d e l a y  f a c t o r  o v e r  
t h e  s h o r t e s t  p e r i o d  of t i m e  p r a c t i c a b l e .  

CMI C o r p o r a t i o n  p r o t e s t s  t h e  Depar tn rn t  of P.,cjricul- 
f l u r e '  Fh i .ssua:ice of a d e l i v e r y  ord t?r  tr, T n t c r n , j t l o n 3 1  B u s i -  
ness ibiacnin? Corpora  t i o n  u n d e r  IB:.I I s nonmanda t o r y  all i"_orna t ic 
d a t a  procesyinq ( A D P )  s c h e d u l e  c o n t r a c t  N o .  GS-032-02900 
w i t h  t h e  Ccneral S e r v i c e s  A d m i n i s t r a t i o n .  The order v a s  
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for computer equiprnent t o  be i n s t a l  I.ed and  m a i n t a i n e d  a t  
the Grand F o r k s  Hunan N u t r i t i o n  Research C e n t e r ,  Grand 
F o r k s ,  North Dakota. The p r o t e s t e r  c o n t e n d s  t h a t  it w a s  
p r e p a r e d  t o  offer t h e  r e q u i r e d  s q u i p n e n t  for  less t h a n  the 
IBM s c h e d u l e  pr ice ,  b u t  the  agency  f a i l e d  t o  a l l o w  it t o  
compete for  the  r e q u i r e m e n t .  For t he  reasons d i s c u s s e d  
b e i o w ,  the. p ro t e s t  i s  s u s t a i n e d  i n  p a r t  and d e n i e d  i n  
pa r t .  

The r e g u l a t i o n s  permit  an  a g e n c y  t o  place a n  o r d e r  
a g a i n s t  ADP s c h e d u l e  c o n t r a c t s  l i k e  I B X '  8 when c e r t a i n  
c o n d i t i o n s  are m e t .  See F e d e r a l  P r o c u r e n e n t  R e g u l a t i o n s  
(FPR)  $ 1-4.1104-1. One c o n d i t i o n  i s  t h a t  tke aqenzy 
s y n o p s i z e  in t h e  Commerce B u s i n e s s  Dailz ( C B D )  i t s  i n t e n r .  
t o  place a n  o r d e r  a g a i n s t  a nonnandaLor i  ADP s c h e d u l e  
c o n t r a c t  at. l e a s t  15 c a l e n d a r  d a y s  before p l a c i n g  the 
o r d e r .  I d .  $ 1-4.1109-6(b)(3). The a g e n c y  must t h e n  
e v a l u a t e a l l  w r i t t e n  responses t o  t h e  n o t i c e  f r o m  respon-  
s ib le  non- schedu le  v e n d o r s  t o  d e t e r n i n e  whether the 
s c h e d u l e  c o n t r a c t  r e p r e s e n t s  t h e  lowes t  o v c r a l l  cost 
a l t e r n a t i v e ,  p r i c e  and  o ther  f ac to r s  c o n s i d e r e d .  T h i s  
p r o c e d u r e  i s  n o t  a f o r m a l  c o n F e t i c i o n ;  ra ther ,  it i s  a 
d e v i c e  t o  t e s t  t h e  ADP marke t  t o  d e t e r n i n e  whether there 
a r e  non- schedu le  v e n d o r s  i n t e r e s t e d  i l l  compe t ing  for the  
r e q u i r e m e n t  a t  p r i c e s  t h a t  would nake c o m p e t i t i o n  p rac t i -  
cable. I f  e v a l u a t i o n  of r e s p o n s e s  i f i d i c a t e s  t h a t  a 
c o n p e t i t i v e  a c q u i s i t i o n  would be more a d v a n t a g e o u s  t o  t h e  
Government ,  a formal s o l i c i t a t i o n  n o r m a l l y  would be 
i s s u e d ,  and all v e n d Q r s ,  i n c l u d i n g  schedule  v e n d o r s ,  
i n v i t e d  t o  compete .  - I d .  $ 1-4.1109-6(g). 

On August 31,  1 9 8 2 ,  t he  agency  announced i n  t he  Ci3D 
i t s  i n t e n t i o n  t o  i s s u e  a d e l i v e r y  order u n d e r  IBX's 
s c h e d u l e  c o n t r a c t  for o n e  li3i.I node1 No. 4 3 3 1 4 1 1  computer ,  
re la ted e q u i p x e n t  and Flairitellance . The announcement 
i n v i t e d  vcndGrs ab le  t o  f u r n i s h  t he  r e q u i r e d  equipment ,  or 
i t s  e q u i v a l e n t ,  t o  submit w r i t t e n  s t a t e m e n t s  i n d i c a t i n g  
e x a c t l y  what equipment  t h e y  would o f f e r ,  and  a t  what  
prices. The pro te s t e r  r e s p o n d e d  wi th  a l e t t e r  praposing 
t o  offer t he  IR:4  rmdel No. 4331-502 as a n  alternative to 
the model No. 4331-311. I t  s t a t e d  t h a t  the JO2 has t h e  
sane rx?i:iory as the  Jll, b u t  i s  a inucii f as te r  iiiaChine w i t h  
d o u b l e  t h e  s t o r a g e  c a p z c i t y .  The protester stated t h a t  
i t s  p r i c e  ?or a?.1 of the  cqc:Lpi!ierit would be $123,666.  I t  
d i d  not- i n d l  c . A . ~ E !  that j . t  ~ : . o u l d  i ~ r o v i d e  e q u i p r w n t  ma in te -  
nance .  I E i - i ' s  schedule  p r i z e  f o r  a l l  equipmerit  and  r.:zinte- 
n a n c e  w a s  S186,925.  
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T h e  a g e n c y  e v a l u a t e d  t h e  p r o t e s t e r ' s  s u b m i s s i o n ,  a l o n g  
w i t h  two o t h e r s  r e c e i v e d  i n  r e s p o n s e  t o  t h e  announcement ,  
a g a i n s t  I B M ' s  s c h e d u l e  p r ice .  I n  t h e  c o u r s e  of t h e  e v a l u a -  
t i o n ,  t h e  a g e n c y  i n c r e a s e d  the p ro te s t e r ' s  p r i ce  t o  a c c o u n t  
for t h e  f o l l o w i n g :  (1) a n  IBM s y s t e m  e n g i n e e r  to i n t e g r a t e  
s o f t w a r e ,  $6 ,300  ( 8 0  h o u r s  a t  $79.00 per h o u r ) ;  ( 2 )  I B N  
m a i n t e n a n c e ,  $6 ,400;  and  ( 3 )  p h y s i c a l  p l a n n i n g  by IBM f o r  
i n s t a l l a t i o n ,  $500. I n  a d d i t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  
reports  t h a t  a c o s t - b e n e f i t  a n a l y s i s  had shown t h a t  p u r c h a s e  
of a compute r  s y s t e m  would s a v e  t h e  Research C e n t e r  a p p r o x i -  
m a t e l y  $12 ,800  per month o v e r  i t s  t h e n  c u r r e n t  method o f  
m e e t i n g  i t s  d a t a  p r o c e s s i n g  r e q u i r e m e n t s .  T h e r e f o r e ,  s i n c e  
t h e s e  s a v i n g s  w o u l d  n o t  be r e a l i z e d  d u r i n g  t h e  es t imated  6 
months t h a t  a c o m p e t i t i v e  p r o c u r e m e n t  would r e q u i r e ,  t h e  
c o n t r a c t i n g  o f f i c e r  added  a n  a d d i t i o n a l  $76 ,800  ($12 ,800  x 
6 )  t o  t h e  p r o t e s t e r ' s  pr ice .  These  a d j u s t m e n t s  r e s u l t e d  i n  
t h e  p ro t e s t e r ' s  p r i ce  b e i n g  e v a l u a t e d  a t  $ 2 1 3 , 6 8 6 . l  
cause each of t h e  three non- schedu le  r e s p o n s e s  was e v a l u a t e d  
a t  a n  a d j u s t e d  p r i c e  a t  l e a s t  $26 ,000  h i g h e r  t h a n  I B M ' s  
s c h e d u l e  p r i ce ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  t h e  
s c h e d u l e  would p r o v i d e  t h e  lowest o v e r a l l  cos t  t o  t h e  
Government arid placed t h e  d e l i v e r y  o r d e r  w i t h  IBM. - See 
FPR § 1 - 4 . 1 1 0 9 - 6 ( g ) ( 2 ) ( i ) .  

Be-  

The p ro t e s t e r  ra i ses  e s s e n t i a l l y  t w o  i s s u e s  w i t h  
respect t o  t h e  e v a l u a t i o n  o f  i t s  s u b m i s s i o n  i n  r e s p o n s e  to  
t h e  CBD announcement .  The  p ro t e s t e r  c o n t e n d s  f i r s t  t h a t  
t h e  r e g u l a t i o n s  r e q u i r e d  p r io r  d i s c l o s u r e  of t h e  f a c t o r s  
used  i n  t h e  e v a l u a t i o n .  S e c o n d ,  t h e  p ro tes te r  a r g u e s  t h a t  
o t h e r  a g e n c i e s  have  c o n d u c t e d  similar p r o c u r e m e n t s  i n  1 o r  
2 mon ths ,  i m p l y i n g  t h a t  t h e  a g e n c y  added too much t o  t h e  
p ro t e s t e r ' s  price t o  a c c o u n t  f o r  t h e  cost  of t h e  d e l a y  
c a u s e d  by c o n d u c t i n g  a c o m p e t i t i v e  p r o c u r e m e n t .  

S u b s e q u e n t  t o  t h e  f i l i n g  o f  t h i s  p r o t e s t ,  t h e  a g e n c y  
a g a i n  e v a l u a t e d  t h e  p r o t e s t e r ' s  r e s p o n s e  t o  t h e  CBD 
announcement .  The p r o t e s t e r ' s  p r i c e  was i n c r e a s e d  f u r t h e r  
by $16,460 f o r  11 f e a t u r e s  needed  t o  make the 5 0 2  e q u i v a -  
l e n t  t o  t h e  J l l ,  and  by $ 1 1 , 9 6 0  for  a n  i t e m  for  which t h e  
protester  d i d  n o t  q u o t e  a pr ice .  Had these  a d d i t i o n s  been  
c o n s i d e r e d  o r i g i n a l l y ,  t h e  protester 's  pr ice  p r e s u m a b l y  
would have  been  e v a l u a t e d  a t  $242,106,  o r  $ 5 5 , 1 8 1  h i g h e r  
t h a n  I B M ' s  s c h e d u l e  p r i c e .  
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W e  do not agree with t h e  p r o t e s t e r ' s  c o n t e n t i o n  t h a t  
t h e  r egu la t ions  requi red  p r i o r  d i s c l o s u r e  of the f a c t o r s  
used  i n  eva lua t inq  responses t o  t h e  CBD announcement. 
Although s o l i c i t a t i o n s  n u s t  i n c l u d e  eva lua t ion  f a c t o r s ,  
t h e r e  i s  no regula tory  provis ion  of which w e  a r e  aware 
t h a t  r equ i r e s  t he  type of CBD n o t i c e  involved here  to  
d i s c l o s e  t h e  f a c t o r s  t h e  agency w i l l  u s e  t o  eva lua te  
responses.  I n  any  event ,  w e  need not d w e l l  on  t h i s  i s s u e  
s i n c e  w e  f i n d  t h e  n e x t  i s s u e  r a i s e d  by CMI t o  be d i spos i -  
t i v e  of t h e  p r o t e s t .  

The p r o t e s t e r  c o n t e n d s  t h a t  t h e  agency improperly 
evaluated i t s  response t o  t h e  C R D  announcement i n  t h a t  too 
much was added t o  i t s  p r i c e  t o  account for t h e  savings 
t h a t  would be l o s t  i f  t h e  agency were t o  delay t h e  acqui- 
s i t i o n  by i s s u i n g  a formal s o l i c i t a t i o n .  W e  agree with 
t h e  p r o t e s t e r .  

The r e g u l a t i o n s  provide t h a t  a l l  purchases m u s t  be 
made on a c o n p e t i t i v e  b a s i s  t o  t h e  maximum p r a c t i c a b l e  
e x t e n t .  FPP. $ 1-1.391-1. They a l s o  s t a t e  t h a t  t h e  e x i s t -  
e n c e  @f a nonriandatory ADP schedule c o n t r a c t  does not 
excuse the  procuring agsncy from seeking maximum p r a c t i -  
cab le  competit ion.  FPR $ 1-4.1109-6(a)(2) .  This  require-  
m e n t  t o  seek competit ion before  p lac ing  a deLivery order  
a g a i n s t  a schedule c o n t r a c t  l i k e  IBM's a r i s e s  because non- 
mandatory ADP schedule c o n t r a c t s  a r e  not  awarded on a 
competi t ive b a s i s .  - See Dictaphone Corporation, B-208836,  
A u g u s t  2 ,  1983, 83-2 CPD - : Defense Acquis i t ion  Regula- 
t i o n  4-1104.4(b). W e  be l i eve  t h a t  t h e  agency 's  evalua- 
t i o n  of t h e  p r o t e s t e r ' s  response t o  t h e  CBD no t i ce  was 
i n c o n s i s t e n t  with the mandate t o  maximize competition. 

The Research Center made t h e  dec is ion  t o  buy a 
computer system based l a r g e l y  on t h e  r e s u l t s  of a cos t -  
b e n e f i t  a n a l y s i s .  That a n a l y s i s  had shom t h a t  t h e  
Research Center could save $154,400 w i t h i n  1 2  months of 
implementation of t h e  in-house system by e l imina t ing  the  
need for seve ra l  employees, r e l i e v i n g  o t h e r s  of c e r t a i n  
r e s p o n s i b i l i t i e s ,  increas ing  t h e  p roduc t iv i ty  of program- 
m e r s ,  and e l i x i n a t i n q  the expense of con t r ac t ing  f o r  
cornputer t i m e .  Dividing t h e  pro jec ted  savings by 1 2 ,  t he  
con t r ac t ing  o f f i c e r  ca l cu la t ed  t h a t  t h e  savings would 
accrue a t  a r a t e  of approximately $12,800 per  month and 
added $76,1330 t o  t h e  p r o t e s t e r ' s  p r i c e  t o  account f o r  t he  
d e f e r r a l  of these  projected savings over t he  est imated 
6-month period t h a t  a c o n p e t i t i v e  a c q u i s i t i o n  would 
r equ i r e .  The con t r ac t ing  o f f i c e r  r e p o r t s  t h a t  t h e  
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estimate of 6 nonths was based on. the average time 
required to conduct a negotiated procurement of this size. 

We have two objections to the evaluation performed in 
this case. First, it appears that the contracting officer 
may have overstated the net savings that would result from 
purchase of a computer system. The record does not 
indicate that t3e projected 12-month savings of $154,400, 
which the contracting officer used as the basis of his 
analysis, took into account the cost of purchasing the 
system or the expnses incident to its operation. 
Obviously, a cost analysis that ignores significant item 
of cost will yield an unduly inflated estimate of the 
advantages of the course of action being considered. See 
SMS Prcducts Grou?, B-205360, April 27, 1982, 82-1 CPD- 
390. Under these circumstances, we believe the figure 
taken from the iiesearch Center's study as an estimate of 
the net savings to be realized from purchase of a 
computer system was too high, and therefore, that the 
adjustnent to the protester's price was excessive. 

Our second objection to the evaluation of the pro- 
tester's submission concerns the use of 6 nonths as an 
estimate of the time required to conduct a competitive 
procurement. Assuning, arquendo, that purchase by the 
Research Center o f  a computer system would produce 
ascertainable savings, and that realization of these 
savings would be deferred for however long a competition 
night take, we believe that the use of 6 months as the 
estimate of the likely duration of a competition 
overstated whatever measurable advantaqe there night be to 
issuing a noncompetitive delivery order to the schedule 
vendor. 

The purpose of the evaluation in this case was to 
determine whether issuing a delivery order aqairist the 
schedule contract would be the lowest overall cost alter- 
native, price and other factors considered. In making 
this determination, the effect of adding any amount to the 
protester's evaluated price to account for the deferral of . 
anticipated savinqs was to decrease the likelihood that a 
competitive procurement would appear more advantageous. 

The record does not contain sufficient information for 
us to calculate a more accurate estimate of the amount 
that the Research Center would save through purchase of a 
conL3uter system. T?ius,  we cannot determine the preci.sc 
extent to which the addition of $76,800 to the protester's 
price was excessive or whether it resulted in any 
prejudice tG the protester. 
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We r e c o g n i z e  t h a t  t h e  a d d i t i o n  o f  s u c h  a n  amount ,  where  
c l e a r l y  a s c e r t a i n a b l e ,  m i g h t  he  appropr i a t e  i n  some cases; 
however ,  b e c a u s e  s u c h  a n  a d j u s t r n e n t  h a s  a d e c i d e d l y  a n t i -  
c o m p e t i t i v e  e f f e c t ,  we b e l i e v e  i t  incumben t  upon a n  a g e n c y  
t o  c a l c u l a t e  t h e  a d j u s t m e n t  u s i n g  t h e  s h o r t e s t  t i m e  period 
p r a c t i c a b l e .  
t h a t  c i r c u m s t a n c e s  may sometimes r e q u i r e  t h a t  a competi- 
t i o n  be e x p e d i t e d  t h r o u g h  s h o r t e n e d  r e s p o n s e  t imes,  
t e l e g r a p h i c  or o r a l  o f f e r s  and  n e g o t i a t i o n s ,  and o t h e r  
shortcgts.  - See, e . g . ,  L a s  Vegas Communica t ions ,  1nc.--  
R e c o n s i d e r a t i o n ,  ---I B-195966.2, October 28,  1980 ,  80-2 CPD 
3 2 3 .  See a l so  U.S. F i n a n c i a l  S e r v i c e s ,  I n c . ,  B-197082, 
A u g u s t  7 ,  1 9 8 1 ,  81-2 CPD 1 0 4  ( a p p r o x i m a t e l y  2 months  
c o n s i d e r e d  ample t i m e  f o r  a n  a g e n c y  t o  have  completed t h e  
e x p e d i t e d  p r o c u r e m e n t  p r o c e d u r e s  i t  had begun w i t h  a Ci3D 
a n n o u n c e m e n t ) .  I n  t h i s  case,  w e  b e l i e v e  t h e  a g e n c y  c o u l d  
have  c o n d u c t e d  a n  e x p e d i t e d  c o m p e t i t i o n  i n  c o n s i d e r a b l y  
l e s s  t h a n  6 months.  Had t h e  a g e n c y  u s e d  a period o f  2 
mon ths ,  f o r  example, a s  a n  es t imate  of t h e  d u r a t i o n  of a n  
e x p e d i t e d  c o m p e t i t i o n ,  t h e  p ro t e s t e r ’ s  e v a l u a t e d  price 
would have  been  o n l y  s l i g h t l y  h i g h e r  t h a n  I B M ’ s  s c h e d u l e  
p r ice  ( e v e n  u s i n g  t h e  i n f l a t e d  cos t  of d e l a y  used  by t h e  
c o n t r a c t i n g  o f f i c e r )  and  t h e  i s s u a n c e  of a c o m p e t i t i v e  
s o l i c i t a t i o n  would h a v e  a p p e a r e d  t o  h a v e  been  i n  o r d e r .  

F o r  t h e  r e a s o n s  s t a t e d  a b o v e ,  w e  b e l i e v e  t h a t  t h e  
R e s e a r c h  C e n t e r ’ s  e v a l u a t i o n  o f  t h e  p ro tes te r ’s  r e s p o n s e  
t o  t h e  CBD announcement  was u n r e a s o n a b l e  and  u n d u l y  re- 
s t r i c t e d  c o m p e t i t i o n .  We s u s t a i n  t h i s  a s p e c t  of t h e  
p r o t e s t .  See SMS Data P r o d u c t s  Group,  s u p r a .  A l t h o u g h  a t  
t h i s  l a t e  d a t e  t he re  is no  c o r r e c t i v e  a c t i o n  w e  c a n  recom- 
mend, w e  a re  b r i n g i n g  t h i s  mat ter  t o  t h e  a t t e n t i o n  o f  t h e  
S e c r e t a r y  o f  A g r i c u l t u r e  and  of t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n ,  t h e  a g e n c y  c h a r g e d  by s t a t u t e ,  40  U.S.C. 
§ 7 5 9 ,  w i t h  c o o r d i n a t i n g  and  g o v e r n i n g  t h e  a c q u i s i t i o n  o f  
ADP equ ipmen t  by Federal a g e n c i e s .  

I n  t h i s  m n n e c t i o n ,  ou r  cases acknowledge  

-- -- -_I-- 

The protest  is  d e n i e d  i n  p a r t  and  s u s t a i n e d  i n  p a r t .  

ComptrolleY G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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