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1. GAO w i l l  n o t  c o n s i d e r  a pro tes t  where  t h e  
p ro tes te r  h a s  f i l e d  s u i t  i n  c o u r t  on t h e  same 
g r o u n d ,  e v e n  where  t h e  Governmen t ' s  p o s i t i o n  
i n  t h e  s u i t  is t h a t  t h e  c o u r t  l a c k s  j u r i s d i c -  
t i o n .  

2. A protester  whose o f f e r  was n o t  l o w  and  t h u s  
R o t  i n  l i n e  for award  is n o t  a n  i n t e r e s t e d  
p a r t y  u n d e r  GAO Rid  Protest  P r o c e d u r e s .  

Schmid Laborator ies ,  I n c .  r e q u e s t s  r e c o n s i d e r a t i o n  of o u r  
d e c i s i o n  Schmid Labora tor ies ,  I n c . ,  B-212024, Augus t  1, 1983,  
83-2 CPD - . 
S c h m i d ' s  protest  u n d e r  s o l i c i t a t i o n  N o .  FGA-W-X3393-N ' i s s u e d  
by t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  (GSA), b e c a u s e  Sciimid 
had  r a i s e d  t h e  same i s s u e 1  a s  w a s  r a i s e d  i n  i t s  pro tes t  i n  
c o m p l a i n t  f o r  i n j u n c t i v e  and  d e c l a r a t o r y  r e l i e f  p e n d i n g  before 
t h e  U n i t e d  S t a t e s  C l a i m s  C o u r t .  W e  also c o n c l u d e d  t h a t ,  i n  
any  e v e n t ,  w e  would n o t  c o n s i d e r  t h e  p ro t e s t  s i n c e  Schmid ,  w i i o  
was n o t  t h e  l o w  o f f e r o r  i n  l i n e  f o r  award ,  d i d  n o t  t h u s  
q u a l i f y  as  a n  i n t e r e s t e d  p a r t y  u n d e r  o u r  Bid  Protest  P ro -  
c e d u r e s ,  , 4  C.F.R. S 2 1 . 1 ( a ) ( 1 9 8 3 ) .  

s i n c e  t h e  Government h a s  r e s p o n d e d  t o  S c h m i d ' s  s u i t  by con- 

t h e  matter. I n  t h i s  r e g a r d ,  Schmid b e l i e v e s  o u r  d e c i s i o n  
c o n t r a d i c t s  the G o v e r n m e n t ' s  s t a n c e  i n  t h e  s u i t .  Schmid a l so  
assorts t h a t  it is a n  i n t e r e s t c f i  p a r t y  b e c a u s e ,  a l tFlough it 
was n o t  t h e  l o w  o f f e r o r  u n d e r  t h i s  s o l i c i t a t i o n ,  i t s  f c l t u r e  
busines-s prospects w i t h  G S A  for t h e  sa le  of t h e  p r o d u c t  

. soiightr, r u b b e r  condoms,  a r c  a E f e c t e d  by t h e  c o n t r a c t i n g  0r'f.i- 
ccc ' s  Buy A c e r i c a n  d e t e r m i n a t i o n . '  We a f f i r m  our d e c i s i o n .  

_.-- -- -_- --_. 

I n  our d e c ~ s i o n ,  w e  d e c l i n e d  t o  c o n s i d e r  

Schmid a r g u e s  t h a t  w e  s h o u l d  r e c o n s i d e r  o u r  d e c i s i o n  

< t e n d i n g  t h a t  t h e  C l a i m s  C o u r t  l acks  j u r i s d i c t i o n  to d e c i d e  

-- - - - -  - - -  
I. Schmid asser ted  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  i m p r o p e r l y  
d e t e r m i n e d  t h a t  t h e  r u b b e r  condoms t h e  f i r m  o f f e r e d  t o  s c p p l y  
d i d  n o t  cowply w i t h  t h e  s o l i c i t a t i o n ' s  Buy American A c t  
r e s t r i c t i o n s .  
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F i r s t ,  w e  d i s a g r e e  t h a t  o u r  d e c i s i o n  c o n t r a d i c t s  t h e  
Governmen t ' s  p o s i t i o n  i n  S c h m i d ' s  s u i t .  I n  o u r  d e c i s i o n ,  
w e  c o n c l u d e d  m e r e l y  t h a t  i t  was i n a p p r o p r i a t e  f o r  t h i s  
O f f i c e  t o  d e c i d e  t h e  p ro t e s t  where  t h e  p o s s i b i l i t y  e x i s t e d  
t h a t  t h e  c o u r t  would d i s p o s e  of t h e  s u i t  o n  i ts merits, 
s i n c e  t h a t  a c t i o n  would c o n s t i t u t e  a f i n a l  a d j u d i c a t i o n  and  
have  p r e c e d e n c e  o v e r  o u r  d e c i s i o n .  
I n t e r n a t i o n a l ,  I n c .  e t  ------ a l .  -- R e c o n s i d e r a t i o n ,  I --.--- B-210290.2, 
Apr i l  26, 1983, 83-1 CPD 484. Thus ,  w e  d i d  n o t  make a n y  
d e t e r m i n a t i o n  c o n c e r n i n g  t h e  c o u r t ' s  j u r i s d i c t i o n .  S i n c e  
t h e  s t a t u s  o f  t h a t  s u i t  t o  o u r  knowledge  is s t i l l  p e n d i n g ,  
i t  remaics i n a p p r o p r i a t e  for u s  t o  c o n s i d e r  S c h m i d ' s  
protest .  I 

-- See S i x  C o n s t r u c t  --- - 

I n  a d d i t i o n ,  w e  f i n d  n o t h i n g  i n  S c h m i d ' s  r e q u e s t  f o r  
r e c o n s i d e r a t i o n  to a l t e r  o u r  d e t e r m i n a t i o n  t h a t ,  i n  a n y  
e v e n t ,  t h e  f i r m  is n o t  a n  i n t e r e s t e d  p a r t y  and n o t  e n t i t l e d  
t o  a d e c i s i o n  on t h e  merits by o u r  O f f i c e .  I To q u a l i f y  a s  a n  
i n t e r e s t e d  p a r t y  u n d e r  o u r  B i d  Pro tes t  P r o c e d u r e s ,  a pro- 
t e s t e r  m u s t  have  some l eq i t ima te  i n t e r e s t  i n  a p a r t i c u l a r  
p r o c u r e m e n t .  
f a c t u r e r s ,  -- 8-207711, B-207975, JuE- i , -1982 ,  82-2 CPD 8;  
- A i d i n  Vector D i v i s i o n ,  -- - - .- B-192431, Novenber  2 ,  1978,  78-2 
CPD 316. Schinid h a s  n o  i n t e r e s t  i n  t h i s  s p e c i f i c  p r o c u r e -  

- See, e . g . ,  - N o r t h w e s t  I n d e p e n d e n t  Forest Planu- 

ment  a s  i t  was n o t  i n  l i n e  f o r  award  and  would n o t  r e c e i v e  
a n y  d i r e c t  b e n e f i t  i f  w e  s u s t a i n e d  i t s  protest .  The o n l y  
i n t e r e s t  Schinid claims t o  have  l i es  w i t h  p o s s i b l e  f u t u r e  GSA 
p r o c u r e m e n t s .  C l e a r l y ,  t h a t  i n t e r e s t  is remote and  o u r  
c o n s i d e r a t i o n  would b e  p r e m a t u r e  s i n c e  any r e l i e f  Schmid 
m i g h t  g a i n  f rom o u r  c o n s i d e r a t i o n  would be w h o l l y  c o n t i n g e n t  
upon the o c c u r r e n c e  o f  f u t u r e  p r o c u r e m e n t s  u n d e r  wh ich  
Schmid would be t h e  l o w  b i d d e r .  W e  c o n c l u d e  t h e r e f o r e  t h a t  
oar i n i t i a l  d e t e r m i n a t i o n  t h a t  Schmid is n o t  a n  i n t e r e s t e d  
p a r t y  was correct. 

Our d e c i s i o n  is a f f i r m e d .  

, 

'L Comptroller & e n e r a 1  f o f  t h e  U n i t e d  S ta tes  
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