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t i o n  

A b i d d e r ' s  f a i l u r e  t o  acknowledge a mate- 
r i a l  amendment r e n d e r s  i t s  b i d  nonrespon-  
s i v e .  
t h e  b a s i s  t h a t  t h e  b i d d e r  d i d  n o t  r e c e i v e  
t h e  amendment w h e r e  there is no e v i d e n c e  of  
a d e l i b e r a t e  e f f o r t  by t h e  agency t o  pre-  
v e n t  t h e  b i d d e r  from competing on t h e  pro-  
curement .  

R icha rd  Delene C o n t r a c t i n g ,  Inc .  protests t h e  rejec- 
of its b i d  as  nonrespons ive  under  i n v i t a t i o n  for  b i d s  

The d e f i c i e n c y  may n o t  be waived on 

_ _  _ _ _  
(IFB) No. R9Z-83-52-0, i s s u e d  by t h e  Forest S e r v i c e ,  U . S .  
Department o f  A g r i c u l t u r e ,  f o r  c u l v e r t  replacements and 
roadgrade  r e v i s i o n s  on c e r t a i n  f o r e s t  roads .  
S e r v i c e  r e j e c t e d  D e l e n e ' s  low b i d  because  i t  d i d  no% con- 
t a i n  a n  acknowledgment o f  a n  amendment which,  t h e  con- 
t r a c t i n g  o f f i c e r  d e t e r m i n e d ,  was material because  i t  would 
i n c r e a s e  b i d  p r i c e s .  

ment t o  a n  I F B  r e n d e r s  t h e  b i d  nonrespons ive  and t h c s  
u n a c c e p t a b l e .  See Por te r  C o n t r a c t i n g  Company, 55 Comp. 
Gen. 615 ( 1 9 7 6 1 7 6 - 1  CPD 2. Absent  such  a n  acknowledg- 
ment,  t h e  Government 's  a c c e p t a n c e  of t h e  b i d  would n o t  
l e g a l l y  o b l i g a t e  t h e  b i d d e r  t o  meet t h e  Government 's  needs  
as i d e n t i f i e d  i n  t h e  amended IFB.  - See Jose Lopez & Sons 
Wholesa le  Fumiga to r s ,  I n c . ,  B-200849, Februa ry  1 2 ,  1981,  
81-1 CPD 97. Although DeIene a r g u e s  t h a t  t h e  amendment 
would have had no e f f e c t  on i t s  b i d ,  w e  b e l i e v e  the amend- 
ment w a s  material .  I t  a l t e r e d  t h e  a g e n c y ' s  r e q u i r e m e n t ,  
i n  pa r t ,  by i n c r e a s i n g  by 1 0 4  c u b i c  y a r d s  t h e  amount o f -  
a g g r e g a t e  t o  be p l a c e d  on one road .  De lene  c o u l d  n o t  be 
h e l d  l e g a l l y  bound t o  meet t h i s  i n c r e a s e d  r e q u i r e m e n t  
g i v e n  i t s  f a i l u r e  t o  acknowledge t h e  amendment. 

Delene a r g u e s  t h a t  i ts  f a i l u r e  t o  acknowledge t h e  
amendment shou ld  be waived because  n e i t h e r  it n o r  t h r e e  o f  
t h e  s i x  o t h e r  b i d d e r s  e v e r  r e c e i v e d  t h e  amendment, 

The Forest  

W e  deny t h e  p r o t e s t  summarily. 

A b i d d e r ' s  f a i l u r e  t o  acknowledge a material amend- 
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s u g g e s t i n g  "a s e r i o u s  l a p s e  of p rocedure  on t h e  pa r t  of 
t h e  Forest  S e r v i c e . "  The c o n t r a c t i n g  agency  is n o t  a n  
i n s u r e r  of d e l i v e r y  o f  b id  documents t o  p r o s p e c t i v e  b id -  
ders. R a t h e r ,  t h e  r i s k  of n o n r e c e i p t  is on t h e  bidders .  - See Gomez Electrical  C o n t r a c t o r s ,  I n c . ,  B-208688, 
September 8,  1982,  82-2 CPD 214. Thus, where a b idde r  
does n o t  r e c e i v e  and acknowledge a material amendment and  
t h e r e  is no e v i d e n c e  t h a t  t h i s  f a i l u r e  r e s u l t e d  from a 
c o n s c i o u s  or del iberate  e f f o r t  by t h e  agency t o  e x c l u d e  
t h e  b idde r  from t h e  c o m p e t i t i o n ,  t h e  bid must be rejected 
as nonrespons ive .  - Id .  

ders d i d  n o t  r e c e i v e  t h e  amendment, r e c e i p t  of t h e  amend- 
ment by t h r e e  of t h e  b idde r s  i n d i c a t e s  t h a t  it was t r a n s -  
m i t t e d  by t h e  agency. Even i f  Delene is correct t h a t  
n o n r e c e i p t  by f o u r  b i d d e r s  e v i d e n c e s  a " l a p s e  of proced- 
u r e , "  it is  n o t  e v i d e n c e  t h a t  t h e  Forest S e r v i c e  acted 
d e l i b e r a t e l y  t o  p r e v e n t  Delene or any  o t h e r  f i r m  from 
competing. A b s e n t  such  e v i d e n c e ,  w e  m u s t  conc lude  t h a t  
D e l e n e ' s  f a i l u r e  t o  acknowledge t h e  amendment, even  though 
t h e  company a l l e g e d l y  n e v e r  r e c e i v e d  it, r e n d e r e d  its b i d  
nonrespons ive .  

Here, a l t h o u g h  Delene claims f o u r  o f  t h e  seven  bid-  

The protest  is den ied .  

Comptroller General I of t h e  Uni ted  States  
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