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DIGEST: / 

1. Protest  t ha t  agency fa i led  to consider fac- 
t o r s  other than price i n  evaluating propos- 
als for  a fixed-price contract  is denied, 
where the record shows tha t  the agency d i d  
evaluate of fe rors  for  acceptabi l i ty  u n d e r  
each RFP evaluation factor  and ,  i n  conform- 
ance w i t h  RFP select ion c r i t e r i o n ,  awarded 
the contract  to  the technically acceptable 
offeror  proposing the lowest f i r m  fixed- 
price contract .  

2. An agency need not analyze the realism of 
an of fe ro r ' s  expected cos ts  i n  connection 
w i t h  a f i r m  fixed-price contract  where t h e  
prime concern is cost  quantum. 

3 .  I n  a negotiated procurement, a nonconform- 
i n g  i n i t i a l  proposal need not be rejected 
i f  i t  is  reasonably susceptible to being 
made acceptable through negotiations. Such 
normal revis ions a s  ensue t h u s  are not con- 
sidered l a t e  proposals or  l a t e  modifica- 
t ions to  proposals. 

L o s  Angeles Community College D i s t r i c t  (LACCD) pro- 
tests the award of a contract  to Central Texas College 
(CTC)  under request for  proposals N o .  DABT03-82-R-3044 
issued by the Departnent of the A r m y  for  various educa- 
t i ona l  services a t  mi l i ta ry  in s t a l l a t ions  throughout the 
Republic of Korea. LACCD a l leges  that  the A r m y  fa i led  to  
consider factors  other t h a n  price i n  evaluating proposals; 
t ha t  the A r m y  fa i led  to  evaluate the realism of C T C ' s  
offered price;  and tha t  C X ' s  proposal was "nonrespon- 
sive." We deny the protest .  
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LACCD and CTC were the only institutions that 
d res,oonded to the RFP. LACCD's initial proposed total 

price for the base and 2 option years (option,prices were 
to be evaluated in selecting a contractor) was 
$4,298,805.00. CTC's initial proposed total price was 
$3,613,485. 30. 

The contracting officer forwarded both proposals to 
an evaluation board which then requested that the con- 
tracting officer obtain clarifications of certain items in 
both the LACCD and CTC proposals. After negotiations, the 
evaluation board found that both proposals were techni- 
cally acceptable. The contracting officer then requested 
best and final offers, and LACCD lowered its total price 
to $3,568,510.00, while CTC lowered its total price to 
$3,479,463.30. The contracting officer awarded the con- 
tract to CTC. 

(1) Failure To Consider Factors Other Than Price 

Section M of the solicitation stated that award would 
be based on the most advantageous offer, price and other 
factors 
be used 
posals: 

a. 

b. 

C. 

d. 

e. 

considered, and set forth five criteria that would 
to determine the technical acceptability of pro- 

the offeror's understanding, approach, 
methods and ability to satisfy all 
requirements of the solicitation; 

the ease by which servicemen could 
obtain a high school diploma; 

the offeror's past experience with 
similar programs on overseas military 
installations; 

the offeror's proposed manning tables, 
resumes, position descriptions, person- 
nel recruitment and organizations; and 

the offeror's proposed implementation 
of a phase-in/phase-out schedule for 
all personnel and functions. 
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The evaluators judged proposals as either acceptable or 
unacceptable under each criterion, eventually finding both 

LACCD alleges that the contracting offider improperly 
failed to consider the criteria listed above in making the 
award. The protester also complains that because no par- 
ticular grading system was assigned to those criteria, 
other than acceptable/unacceptable, a technically superior 
proposal could not be found to be more advantageous than 
an inferior, albeit acceptable, proposal, as long as the 
inferior proposal was lower-priced. In this respect, 
LACCD suggests that the evaluation board actually found 
LACCD's proposal technically superior to that of CTC. We 
find no merit to the argument. 

proposals to be fully acceptable. e 

In reviewing protests against allegedly improper 
evaluations, we will not substitute our judgment for that 
of evaluation boards, which have wide discretion. Rather, 
we will examine the record to determine whether the evalu- 
ators' judgment was reasonable and in accord with listed 
criteria, and whether there were any violations of pro- 
curement statutes and regulations. Blurton, Banks and 
Associates, B-205865, August 10, 1982, 82-2 CPD 121. - .  

Here, we see nothing to indicate that the evaluation 
board did not follow the evaluation criteria of. section M 
of the solicitation. Rather, the fact is that both pro- 
posals were judged to be acceptable for each criterion. 
In any event, the record refutes LACCD's contention that 
the evaluation board found its proposal to be technically 
superior. The board merely stated that "[after clarifica- 
tions], the evaluation committee found that both CTC and 
LACCD had submitted acceptable proposals," which supports 
the Army's position that both proposals were judged to be 
equally acceptable. 

LACCD also urges that the.five criteria of section M 
should have been graded in sone fashion. The RFP, how- 
ever, did not provide that offers would be evaluated for - 
relative technical superiority, but only indicated, by 
sirnply establishing "price and other factors" as the 
selection criterion, that the contract would be awarded to 
the lowest-priced firm whose proposal was acceptable under 
the five evaluation factors. -CEL-U-DEX Corporation, 
B-195012, February 7, 1980, 80-1 CPD 102. 
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( 2 )  Failure To Consider Cost Realism 

LACCD contends that in making its evaluation the Army 
d i d  not follow paragraph 2 of section M of the solicita- 
tion which provides that "[clost realism will be an 
important factor in cost evaluation." LACCD argues that 
CTC proposed substantially less than its actual cost for 
t h e  defensive driving program component of the solicita- 
tion, and that CTC's prices for the 2 option years, which 
are the same as the first year's price, indicate that its 
proposal was unrealistic as to anticipated cost-of-living 
increases. LACCD alleges that CTC in all probability will 
approach the Army for cost adjustments during the life of 
the contract. 

There is no merit to LACCD'S position. A s  the Army 
points out, the contract in issue was a fixed-price type, 
not a cost-reimbursement type, despite the use of the word 
'cost" in section M, which the Army admits was inappropri- 
ate. Cost realism bears little relationship to a fixed- 
price contract, where the prime concern is cost quantum 
(although in some instances an agency may seek to evaluate 
fixed-priced proposals in terms of cost realism in order 
to measu re offeror understanding). Umpqua Research 

B-199014, April 3 r  1981, 8111 CPD 254. AS to 
suggestion that CTC may request contract price 

----------- 
adjustments after award, a firm fixed-price contract is 
not subject to adjustment based on the contractor's cost 
experience during performance, and thus places full 
responsibility, in terms of profits or losses for costs 
above or below the fixed price, directly upon the 
successful offeror. See National Veterans .Law ,Center., 60 
COmp. Gen. 223 (1981), 81-1 CPD 58. In any event, to the 
extent that LACCD implies that CTC attempted to "buy in" 
by submitting a below-cost proposal, we have held that a 
below-cost proposal provides no basis to challenge an 
award as long as the contracting officer finds the offeror 

-i--i---------------------- 

"buying in" to be responsible, a 

.. 

( 3 )  Allegation That CTC's Proposal Was Not "Responsive" 

In general, the term "responsive," meaning a firm's 
expressed intent to meet the exact terms of the solicita- 
tion, is not applicable to a negotiated procurement. How- 
ever, it may be used, as we feel LACCD intends here, to 
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i nd ica t e  t h a t  c e r t a i n  s o l i c i t a t i o n  terms and c o n d i t i o n s  
are  material  and t h a t  a p r o p o s a l  t h a t  f a i l s  to  conform to  
them may be c o n s i d  erecl u n a c c e p t a b l e .  S.22, e,g2, _C?Eguter + 

55 Comp. Gen. 1151 7 1 9 7 6 7 ,  76-1 CPTj"T" 
LACCD a r g u e s  t h a t  t h e  items o f  CTC's 

i n i t i a l  proposal- t h a t  needed  c l a r i f i c a t i o n  went  beyond 
matters of t e c h n i c a l  i n t e r p r e t a t i o n  and were material  to  
t h e  " r e s p o n s i v e n e s s "  of t h e  p r o p o s a l  i t s e l f .  As a r e s u l t ,  
LACCD c o n t e n d s ,  CTC's r e s p o n s e s ,  e s p e c i a l l y  t h e  a d d i t i o n  
o f  o n e  C a r n e g i e  U n i t  to t h e  p roposed  G r a d u a t e  E q u i v a l e n c y  
Degree Program,  c o n s t i t u t e d  improper m o d i f i c a t i o n s  o f  
CTC's i n i t i a l  proposal a f t e r  t h e  d u e  d a t e  f o r  receipt of 
i n i t i a l  proposals. The a l l e g a t i o n  is w i t h o u t  f o u n d a t i o n .  

A l though  w h o l e s a l e  m o d i f i c a t i o n s  t h a t  e s s e n t i a l l y  
r e s u l t  i n  c o m p l e t e l y  new p r o p o s a l s  are p r o h i b i t e d ,  c la r i -  
f i c a t i o n s  or normal  r e v i s i o n s  to  proposals a re  n o t  c o n s i d -  
ered a s  l a t e  p r o p o s a l s  o r  l a t e  m o d i f i c a t i o n s  to  proposals. 
L W Y , E n t e r  --1--- E,,,-.,,,,,,, rises, I n c . ,  B-209455, J u n e  13,  1983 ,  83-1 CPD 
467. T h e r e  is n o t h i n g  i m p r o p e r  i n  r e q u e s t i n g  c l a r i f i c a -  
t i o n  o f  a n  i n i t i a l  p r o p o s a l  where t h e  d e s i r e d  i n f o r m a t i o n  
does n o t  r e s u l t  i n  material c h a n g e s  to  a n  o f f e r .  S e e  
InEoc lna t i c s  G e n e r a l . C o r E o r a t i o n ,  B-210709, J u n e  3 0 1 9 8 3 ,  . Moreover ,  i n  n e g o t i a t e d  p r o c u r e m e n t s  a 
nonconforming  i n i t i a l  proposal need  n o t  be rejected i f  i t  
is r e a s o n a b l y  s u s c e p t i b l e  to  b e i n g  made acceptable t h r o u g h  
normal  r e v i s i o n s .  S e e  Execu tone  o f  Reddinq I n c  
B-199931, F e b r u a r y  1 0 ,  1981 ,  81-1 CPD 86.  D i s c u s s i o n s  
s i m p l y  m u s t  be conduc ted  w i t h  a l l  o f f e r o r s  i n  t h e  com- 
p e t i t i v e  r a n g e ,  so t h a t  e a c h  h a s  a n  o p p o r t u n i t y  t o  improve 
its of fer .  51 Comp. Gen. 479 ( 1 9 7 2 ) .  

---u--------------_-- ------- 
-i- 

83-1 CPD 

-- e---- i-- .. ..id a a .." " -A- 5+---2. 

We have  examined t h e  record and f i n d  n o t h i n g  to i n d i -  
cate t h a t  t h e  c l a r i f i c a t i o n s  i n  i s s u e  were n o t  p r o p e r l y  
c h a r a c t e r i z e d  as  s u c h  by t h e  Army. Even i f  C T C ' s  a d d i t i o n  
of one C a r n e g i e  U n i t ,  f o r  example, was a p r o p o s a l  r e v i s i o n  
needed t o  make t h e  f i r m ' s  o f f e r  a c c e p t a b l e ,  LACCD was 
g i v e n  a n  e q u a l  o p p o r t u n i t y  to  c l a r i f y  and modi fy  i t s  
i n i t i a l  p r o p o s a l .  Under t h e  circumstances, w e  f i n d  no  
merit to this aspect o f  t h e  protest .  

i 

4 

The protest  is d e n i e d .  

Comptro 1 lerVZe Xeral 
of t h e  u n i t e d  S t a t e s  
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