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DIQEST: 

1. Contention that a contracting agency should 
have furnished benchmark materials written in 
a particular character set is untimely. 
Protester knew from the solicitation, 
including benchmark materials released before 
the closing date for receipt of initial 
proposals, that another character set had 
been used, but did not file the protest until 
after the closing date. 

2. GAO will not consider a protest complaining 
of a specific benchmark coding defect where 
the protest was filed more than 10 working 
days after the protester was advised of ini- 
tial adverse action on the protest it filed 
with the contracting agency. 

onyx, Inc. protests the use of a benchmark developed 
by the Navy's Automatic Data Processing Selection Office to 
evaluate teleprocessing services proposals received in 
response to request for proposals (RFP) N66032-83-R-0001. 
The procurement is being conducted under the General 
Services Administration's Teleprocessing Services Program 
to support requirements of the Navy Recruiting Command. We 
dismiss the protest as untimely. 

Onyx asserts that the benchmark is defective because 
it contains software written for machines designed to 
process EBCDIC rather than ASCII-coded software. EBCDIC and 
ASCII are coded character sets that define the pattern in 
which data is stored by a computer. Data is stored in a 
binary representation, which can be thought of as numbers 
consisting only of ones and zeros. EBCDIC (based on an 
eight digit representation) was developed by the IBM 
Corporation, and the capability of handling EBCDIC coded 
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characters is l a r g e l y  l i m i t e d  t o  IBM machines. ASCII, which 
u s e s  a seven  d i g i t  r e p r e s e n t a t i o n ,  can  be u t i l i z e d  by most 
computers ,  i n c l u d i n g  those manufactured by IBM. 

The p r o t e s t e r  claims t h a t  t h e  EBCDIC coding  as  
f u r n i s h e d  w i t h  t h e  s o l i c i t a t i o n  can  o n l y  be run  on machines 
manufactured by IBM. Onyx s a y s  t h i s  is improper f o r  t w o  
reasons. F i r s t ,  Onyx c o n t e n d s  t h a t  F e d e r a l  I n f o r m a t i o n  ,/' 

P r o c e s s i n g  S t a n d a r d s  P u b l i c a t i o n  (FIPS Pub.) 1-1 a d o p t s  '' 

ASCII a s  a Government s t a n d a r d  so t h e  Government is 
r e q u i r e d  to  u s e  ASCII-coded software,  and t h u s  to p r o v i d e  
ASCII-coded benchmark materials. Moreover, Onyx compla ins  
t h a t  t h e  p a r t i c u l a r  EBCDIC code used i n  t h i s  i n s t a n c e  is 
w r i t t e n  i n  s u c h  a way as  t o  p r e v e n t  r eady  machine conver- 
s i o n  to  A S C I I ,  which u s u a l l y  is p o s s i b l e .  Onyx s a y s  t h a t  
a l t h o u g h  i t  c o u l d  c o n v e r t  t h e  s o f t w a r e  i t s e l f  so it  would  
o p e r a t e  on  its sys tem,  Onyx would have to  do  so manual ly ,  
one l i n e  a t  a t i m e ,  and shou ld  be a l lowed a d d i t i o n a l  t i m e  
to  c o n v e r t  t h e  benchmark. Onyx estimates t h a t  t h i s  would 
require s e v e r a l  months. 

Although t h e  Navy h a s  conceded t h a t  t h e  s p e c i f i c  
problem Onyx h a s  i d e n t i f i e d  i n  t h e  s o u r c e  code e x i s t s ,  
r e q u i r i n g  manual c o n v e r s i o n ,  it c o n t e n d s  i n  a p r e l i m i n a r y  
r e p o r t  to o u r  O f f i c e  t h a t  Onyx's p r o t e s t  should  be d i s -  
missed as  unt imely .  According to t h e  Navy, Onyx f a i l e d  to 
comply w i t h  t h e  r e q u i r e m e n t  i n  s e c t i o n  2 1 . 2 ( a )  o f  o u r  Bid 
P r o t e s t  P r o c e d u r e s ,  4 C.F.R. p a r t  2 1  (19831, t h a t  i f  a 
p r o t e s t  i n i t i a l l y  is f i l e d  w i t h  t h e  c o n t r a c t i n g  a c t i v i t y ,  a 
subsequen t  p r o t e s t  to  t h e  Genera l  Account ing O f f i c e  m u s t  be 
f i l e d  w i t h i n  10 working d a y s  o f  t h e  d a t e  t h e  p r o t e s t e r  
knows or should  know o f  i n i t i a l  a d v e r s e  agency act ion 
r e g a r d i n g  i t s  p r o t e s t  a t  t h a t  l e v e l .  The Navy s a y s  Onyx 
p r o t e s t e d  to  its o f f i c e  by l e t t e r  d a t e d  March 23, 1983, and 
t h a t  onyx was a d v i s e d  o f  i n i t i a l  a d v e r s e  agency a c t i o n  
conce rn ing  t h e  p r o t e s t  i n  a March 29 t e l ephone  d i s c u s s i o n .  
I n  t h a t  d i s c u s s i o n ,  t h e  Navy s a y s ,  Onyx was t o l d  t h a t  t h e  
Navy c o n s i d e r e d  i t s  p r o t e s t  t o  be w i t h o u t  merit and t h a t  
t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  pre-benchmark p r o p o s a l s  
( i d e n t i f i e d  i n  t h e  RFP as volume I11 o f  each o f f e r o r ' s  
p r o p o s a l )  would be A p r i l  1, a s  schedu led .  The  p r o t e s t  to  
o u r  O f f i c e  w a s  f i l e d  on A p r i l  15.  
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We a g r e e  t h a t  t h e  protest is un t ime ly .  

W e  f i r s t  p o i n t  o u t  t h a t ,  w i t h  respect to  Onyx's a rgu -  
ment t h a t  FIPS Pub. 1-1 r e q u i r e s  t h e  Navy to p r o v i d e  mate- 
r i a l s  coded i n  ASCII, t h e  benchmark documen ta t ion  was 
r e l e a s e d  l o n g  b e f o r e  t h e  c l o s i n g  d a t e  f o r  receipt o f  i n i -  
t i a l  proposals and states s p e c i f i c a l l y  t h a t  t h e  benchmark 
code  was p r e p a r e d  from e x i s t i n g  sys t em s o f t w a r e  u s i n g  t h e  
EBCDIC c h a r a c t e r  set .  S e c t i o n  21.2 ( b ) ( l )  o f  o u r  Bid Pro- 
tes t  P r o c e d u r e s  r e q u i r e s  t h a t  protests based  on  a l l e g e d  
improprieties i n  any  t y p e  of s o l i c i t a t i o n  t h a t  are a p p a r e n t  
b e f o r e  t h e  c l o s i n g  d a t e  fo r  receipt o f  proposals must  be 
f i l e d  prior t o  t h a t  d a t e .  P r o t e s t s  a g a i n s t  RFP impro- 
p r ie t ies  c o n c e r n i n g  benchmark i n s t r u c t i o n s  and materials 
are s u b j e c t  to t h i s  r u l e .  See  F e d e r a l  Data C o r p o r a t i o n ,  
B-208237, A p r i l  1 9 ,  1983,  83-1 CPD 422.  -S ince  t h i s  p o r t i o n  

for receipt o f  i n i t i a l  p r o p o s a l s ,  i t  is u n t i m e l y  under  
s e c t i o n  2 1 * 2 ( b ) ( l ) .  Sperry-Univac --- ------------------ D i v i s i o n  o f  Sperry- ,' 
--- C o r p o r a t i o n ,  ----I- B-2093797 May 27, 1983,  83-1 CPD 5711-- 

protest  is u n t i m e l y  b e c a u s e  i t  was n o t  f i l e d  w i t h  o u r  
O f f i c e  w i t h i n  10  working d a y s  a f t e r  t h e  March 29 t e l e p h o n e  
c a l l .  Notice t h a t  a n  agency  i n t e n d s  to go ahead w i t h  a 
s c h e d u l e d  c l o s i n g ,  or t h e  f a c t  t h a t  it d o e s  so w i t h o u t  cor- 
r e c t i n g  a d e f e c t  t h a t  was p r o t e s t e d  to  t h e  agency ,  is i n i -  
t i a l  a d v e r s e  agency a c t i o n  from which a protester is  
a l lowed  10  working d a y s  to  protest to o u r  O f f i c e  under  

-- -------------- -----e- 

o f  Onyx's protest was a p p a r e n t  prior to  t h e  c l o s i n g  d a t e  I 

W e  a g r e e  w i t h  t h e  Navy t h a t  t h e  r ema inde r  o f  Onyx's 

s e c t i o n  2 1 . 2 ( a )  o f  o u r  P rocedures .  S t e w a r t -  Warner 
E l e c t r o n i c s  D i v i s i o n  of Stewart-Warner  C o r E o r a t i o n ,  
B-208671, March 15, 1983,  83-1 CPD 256. I n s t e a a  o f  f i l i n g  

-------------- 
--------I-----------______._________ -- -- 
i t s  protest  w i t h  o u r  O f f i c e  upon l e a r n i n g  o f  t h e  Navy ' s  
i n t e n t i o n ,  Onyx wrote to  t h e  Navy r e s t a t i n g  its protest;  
p u r s u i t  o f  a protest w i t h i n  t h e  c o n t r a c t i n g  agency a f t e r  
i n i t i a l  a d v e r s e  a c t i o n ,  however, d o e s  n o t  t o l l  t h e  r u n n i n g  
o f  t h e  10-day p e r i o d  i n  s e c t i o n  2 1 . 2 ( a ) .  P h o t i c a  I n c . ,  
B-210677, March 1 6 ,  1983,  83-1 CPD 269. (ziiy<T<Tz??& to 
t h e  Navy r e s u l t e d  i n  t h e  Apr i l  5 i s s u a n c e  o f  an  amendment 
t o  t h e  RFP a l e r t i n g  o t h e r  o f f e r o r s  to  t h e  problem Onyx had 
d i s c o v e r e d ,  and s t a t i n g  t h e  Navy's  p o s i t i o n  t h a t  i t  would 
n o t  correct t h e  code  or p r o v i d e  t h e  amount o f  a d d i t i o n a l  
t i m e  Onyx c l a imed  was needed to  permit v e n d o r s  to  d o  so.) 
Thus,  Onyx c l e a r l y  knew t h e  Navy's  p o s i t i o n  on i ts  protest  
on March 29. S i n c e  t h e  A p r i l  1 5  f i l i n g  w i t h  o u r  O f f i c e  was 
more t h a n  10 working d a y s  a f t e r  t h i s  i n i t i a l  a d v e r s e  a c t i o n  
on Onyx's  protest  t o  t h e  Navy, t h e  p ro tes t  t o  our O f f i c e  is 
d i s m i s s e d  as  un t ime ly .  
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Although w e  d i smis s  t h i s  p o r t i o n  o f  Onyx's p r o t e s t  as 
un t ime ly ,  w e  n o t e  t h a t  upon receipt o f  t h e  p r o t e s t ,  w e  
asked t h e  Navy to t r a n s m i t  to  our O f f i c e  v a r i o u s  procure-  
ment materials r e l a t i n g  to t h e  p r o t e s t ,  i n c l u d i n g  t h e  
magnet ic  t a p e s  c o n t a i n i n g  t h e  benchmark s o u r c e  code and 
da ta .  W e  reviewed these materials, and found t h a t  what is 
known as a s o u r c e  code editor could be used to  i d e n t i f y  
r e a d i l y  w h e r e  i n  t h e  code problems o f  t h e  t y p e  protested 
are encoun te red .  I n  fac t ,  o n l y  a h a n d f u l  of t h e  11,799 
l i n e s  of source code examined were a f f e c t e d ,  so t h a t  t h e  
burden p l aced  o n  offerors  i n  r e q u i r i n g  t h a t  t h e y  correct 
t h e  code does n o t  appea r  to  be as  one rous  as  Onyx sugges t s .  

Ifway IJ Ja- C L L  
Har ry  R. Van Cleve  
Ac t ing  Genera l  Counsel  
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