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1. P r o t e s t  a l l e g i n g  t h a t  a g e n c y  used  
c o n f i d e n t i a l  and p r o p r i e t a r y  i n f o r m a t i o n  i n  
d e v e l o p i n g  s p e c i f i c a t i o n s  for f i r s t - s t e p  
s o l i c i t a t i o n  o f  a two-step p r o c u r e m e n t  is 
u n t i m e l y  when f i l e d  more t h a n  4 months a f t e r  
t h e  f i r s t - s t e p  c l o s i n g  d a t e  f o r  receipt o f  
p r o p o s a l s .  

2.  I n  g e n e r a l ,  GAO w i l l  n o t  review a protest  
t h a t  a n  a g e n c y  s h o u l d  p r o c u r e  an i t e m  f rom a 
pa r t i cu la r  f i r m  on a sole-source basis.  
F u r t h e r ,  t h e  d e c i s i o n  w h e t h e r  a p a r t i c u l a r  
p r o c u r e m e n t  s h o u l d  be set  a s i d e  f o r  small 
b u s i n e s s  e s s e n t i a l l y  is one  w i t h i n  t h e  d i s -  
c r e t i o n  o f  t h e  c o n t r a c t i n g  agency .  

3 .  P r o t e s t  c h a l l e n g i n g  c a p a b i l i t y  of awardee  t o  
perform c o n t r a c t  re la tes  t o  matter o f  
r e s p o n s i b i l i t y  which w i l l  n o t  be rev iewed 
a b s e n t  a showing t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  a c t e d  f r a u d u l e n t l y  or i n  bad f a i t h .  

4 .  The mere f a c t  t h a t  awardee may have  
s u b m i t t e d  a below-cost b i d  does n o t  
c o n s t i t u t e  a l e g a l  bas i s  f o r  p r e c l u d -  
i n g  a c o n t r a c t  award. 

E d u c a t i o n a l  Techno logy  & S e r v i c e s ,  I n c .  (ETS) ,  
protests t h e  award u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
N o .  1339-83-B-0014 t o  Technology,  I n c . ,  f o r  a computer 
a s s i s t e d  Morse code t r a i n i n g  s y s t e m .  The s o l i c i t a t i o n  
was i s s u e d  by  t h e  Nava l  T r a i n i n g  and Equipment C e n t e r  
(NTEC) , O r l a n d o ,  F l o r i d a  . 

W e  d i s m i s s  i n  p a r t  and deny  i n  p a r t  t h e  protest .  

.... 
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The i n i t i a l  r e q u e s t  f o r  t e c h n i c a l  proposals (RFTP),  for 
s t e p  o n e  o f  t h i s  two-step p r o c u r e m e n t ,  was i s s u e d  o n  J u n e  2,  
1 9 8 2 ,  a s  a 1 0 0 - p e r c e n t  small h u s i n e s s  set-aside. On 
S e p t e m b e r  24, 1 9 8 2 ,  t h e  small b u s i n e s s  s e t - a s i d e  was d i s -  
s o l v e d  and  t h e  s o l i c i t a t i o n  was r e i s s u e d  o n  a n  u n r e s t r i c t e d  
bas i s .  The c l o s i n g  da t e  for receipt  of proposals was 
November 1 2 ,  1982 .  

On t h e  bas i s  o f  t e c h n i c a l  proposals s u b m i t t e d ,  b o t h  ETS 
a n d  Techno logy ,  I n c .  I were i n v i t e d  t o  pa r t i c ipa t e  i n  t h e  
s e c o n d  s t e p  and s u b m i t  h i d s .  B i d s  from h o t h  f i r m s  were 
r e c e i v e d  and  were opened  on  F e b r u a r y  28,  1983.  Techno logy ,  
I n c . ,  was d e t e r m i n e d  t o  he  t h e  l o w  b i d d e r  and t h e  contract  
was awarded to t h a t  f i r m  o n  March 23 ,  1983.  

ETS? i n  i t s  p ro te s t  t o  o u r  O f f i c e ,  raises s e v e r a l  
q u e s t i o n s  c o n c e r n i n g  t h e  p r o c u r e m e n t  process. I n i t i a l l y ,  
ETS a l l e g e s  t h a t  NTEC used  c o n f i d e n t i a l  and  p ropr i e t a ry  
i n f o r m a t i o n  i n  d e v e l o p i n g  t h e  s p e c i f i c a t i o n s  for  t h e  Morse 
c o d e  t r a i n i n g  me thodo logy .  ETS claims t h a t  i n  r e s p o n s e  t o  a 
s o l i c i t a t i o n  i s s u e d  by t h e  Army i n  1980 to  i d e n t i f y  com- 
p a n i e s  q u a l i f i e d  i n  t h e  area of Morse c o d e  t r a i n i n g ,  ETS 
s u b m i t t e d  a p r o p o s a l  which  d e s c r i b e d  its u n i q u e  method.  
Through s u b s e q u e n t  c o n t a c t s  w i t h  b o t h  t h e  Amy a n d  t h e  Navy, 
ETS p r o v i d e d  a d d i t i o n a l  i n f o r m a t i o n  c o n c e r n i n g  i t s  program; 
b u t  ETS claims t h a t  a t  a l l  times i t  made c lear  t h a t  i t  con- 
s i d e r e d  its i n f o r m a t i o n  p ropr i e t a ry  and  r e s t r i c t e d .  ETS 
al leges  t h a t  t h e  t e c h n i c a l  s p e c i f i c a t i o n s  d e s c r i b i n g  t h e  
required t r a i n i n g  me thodo logy  i s s u e d  hy  NTEC were almost a 
verbat im r e c i t a t i o n  o f  t h e  t r a i n i n g  method se t  f o r t h  by  ETS 
i n  its o r i g i n a l  proposal and d e s c r i b e d  t o  t h e  A r m y  d u r i n g  
o n s i t e  d e m o n s t r a t i o n s .  

O u r  Bid  Protest P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( h ) ( l )  
(19831 ,  r e q u i r e  t h a t  protests b a s e d  upon a l l e g e d  impropri- 
e t i e s  i n  a n y  t y p e  o f  s o l i c i t a t i o n  wh ich  are a p p a r e n t  prior 
to  t h e  c l o s i n g  d a t e  f o r  receipt  o f  i n i t i a l  proposals s h a l l  
be f i l e d  pr ior  t o  t h a t  c l o s i n g  d a t e .  We have  h e l d  t h a t  
improprieties i n  t h e  f i r s t  s t e p  of a two-s t ep  p r o c u r e m e n t  - 
m u s t  he protested p r i o r  t o  t h e  f i r s t - s t ep  c l o s i n g  d a t e  f o r  
receipt of proposals.  J u l i e  R e s e a r c h  Laborator ies ,  I n c . ,  
November 1 6 ,  1 9 8 2 ,  82-2 CPD 4 4 6 .  ETS's a l l e g a t i o n s  c o n c e r n  
s p e c i f i c a t i o n  impropr ie t ies  c o n t a i n e d  i n  t h e  f i r s t - s t e p  

I .  - .. .. - ., .- . . . - .. . . . , 
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s o l i c i t a t i o n  a n d ,  a s  s u c h ,  s h o u l d  h a v e  b e e n  f i l e d  no  l a t e r  
t h a n  November 1 2 ,  1982.  S i n c e  t h e  protest  by ETS was n o t  
f i l e d  w i t h  o u r  O f f i c e  u n t i l  March 23 ,  1 9 8 3 ,  more t h a n  4 
months  a f t e r  t h e  c l o s i n g  d a t e  for  receipt o f  proposals unde r  
t h e  f i r s t  s t e p ,  w e  f i n d  t h i s  p ro tes t  g r o u n d  u n t i m e l y .  

ETS a l so  claims t h a t  NTEC s h o u l d  have  awarded t h e  
c o n t r a c t  o n  a s o l e - s o u r c e  basis  s i n c e  o n l y  ETS p o s s e s s e d  t h e  
u n i q u e  t e c h n o l o g y  which  was e s s e n t i a l  i n  d e v e l o p i n g  t h e  RFTP 
s p e c i f i c a t i o n s .  The o b j e c t i v e  of t h e  G e n e r a l  A c c o u n t i n g  
O f f i c e  b i d  protest  f u n c t i o n  is to i n s u r e  f u l l  and  f r e e  com- 
p e t i t i o n  f o r  Government c o n t r a c t s .  A s  a g e n e r a l  matter, o u r  
Off ice  d o e s  n o t  r e v i e w  a pro tes t  t h a t  a n  a g e n c y  s h o u l d  pro- 
c u r e  a n  i t e m  from a p a r t i c u l a r  f i r m  o n  a sole-source b a s i s .  - I q e r s o l l - R a n d  Company, B-209778, December 1 5 ,  1982 ,  82-2 ,. 
CPD 536. 

F u r t h e r ,  ETS q u e s t i o n s  t h e  d e c i s i o n  b y  NTEC to  r e i s s u e  
t h e  s o l i c i t a t i o n  on  a n  u n r e s t r i c t e d  b a s i s  r a t h e r  t h a n  se t  
aside t h e  p r o c u r e m e n t  f o r  small b u s i n e s s .  I t  is w e l l  r ecog-  
n i z e d  t h a t ,  w i t h  c e r t a i n  e x c e p t i o n s  n o t  r e l e v a n t  h e r e ,  t h e r e  
is n o t h i n g  i n  t h e  S m a l l  B u s i n e s s  A c t ,  1 5  U.S.C. S 6 4 4  
(Supp.  IV, 1 9 8 0 ) ,  or t h e  p r o c u r e m e n t  r e g u l a t i o n s  which  make 
i t  m a n d a t o r y  t h a t  any  p a r t i c u l a r  p r o c u r e m e n t  be set  a s i d e  
for small  b u s i n e s s .  Whi l e  i t  is t h e  G o v e r n m e n t ' s  p o l i c y  
t h a t  a f a i r  p r o p o r t i o n  of p u r c h a s e s  b e  placed w i t h  small 
b u s i n e s s  c o n c e r n s ,  t h e  d e c i s i o n  w h e t h e r  a p a r t i c u l a r  pro- 
c u r e m e n t  s h o u l d  be se t  aside for  small  b u s i n e s s  e s s e n t i a l l y  
is o n e  w i t h i n  t h e  d i s c r e t i o n  of t h e  c o n t r a c t i n g  a c t i v i t y .  
---- Cushman E l e c t r o n i c s ,  I n c .  I B-207972, Augus t  5 , - 1 9 8 2 ,  8 2 l 2  
CPD 110 .  

F i n a l l y ,  ETS c h a l l e n g e s  t h e  c a p a b i l i t i e s  of Techno logy ,  
I n c . ,  to  perform t h e  c o n t r a c t  and  a l s o  a l l e g e s  t h a t  t h e  b i d  
s u b m i t t e d  by  T e c h n o l o g y ,  I n c . ,  is  a d e l i b e r a t e  buy-in 
at tempt.  A p ro tes t  c h a l l e n g i n g  t h e  c a p a b i l i t y  o f  a n  awardee  
to p e r f o r m  t h e  c o n t r a c t  r e l a t e s  t o  r e s p o n s i b i l i t y  which  w i l l  
n o t  be r e v i e w e d  by o u r  O f f i c e  a b s e n t  a showing t h a t  t h e  con- 
t r a c t i n g  o f f i c e r  acted f r a u d u l e n t l y  o r  i n  bad  f a i t h .  HooDer 

-__I -- H o l m e s ,  I n c  . , B-209193.2 , December- 2 2 ,  1982 ,  82-2 C P D  568: 
ETS d o e s  n o t  a l l e g e  t ha t  e i t h e r  e x c e p t i o n  is p r e s e n t  h e r e  
a n d ,  a c c o r d i n g l y ,  w e  have  no  b a s i s  f o r  r e v i e w i n g  t h i s  
matter.  With  respect to  t h e  a l l e g a t i o n  t h a t  Techno logy ,  
I n c . ' s ,  b i d  was a d e l i b e r a t e  buy-in a t t e m p t ,  w e  have  h e l d  
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t h a t  t h e  mere f a c t  t h a t  a b idde r  may have s u b m i t t e d  a be low 
cost b i d  d o e s  n o t  c o n s t i t u t e  a l e g a l  bas i s  for p r e c l u d i n g  a 
c o n t r a c t  award. E l l s w o r t h  S t r e e t  Associates, B-207292, 
B-207293, J u n e  2 ,  1982,  82-1 CPD 528. 

The protest  is d i s m i s s e d  i n  p a r t  and d e n i e d  i n  pa r t .  

G e n e r a l  




