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MATTER OF: Ted L. Biddy and Associates, I n c .  

DIGEST: 
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2. 

3.  
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Where b i a s  is  a l l e g e d ,  p ro tes te r  h a s  bu rden  of 
a f f i r m a t i v e l y  p r o v i n g  i t s  case and  u n f a i r  or 
p r e j u d i c i a l  m o t i v e s  w i l l  n o t  b e  a t t r i b u t e d  to  
p r o c u r e m e n t  o f f i c i a l s  o n  t h e  basis  o f  i n f e r e n c e  or 
s u p p o s i t i o n  . 
Even i f  b i a s  is  p r o v e n ,  a protest  w i l l  be d e n i e d  
i f  t h e r e  is no i n d i c a t i o n  t h a t  t h e  b i a s  a d v e r s e l y  
affected t h e  p ro tes te r ' s  c o m p e t i t i v e  s t a n d i n g .  

P r o t e s t  a g a i n s t  a l l e g e d  d e f i c i e n c i e s  a p p a r e n t  on  
t h e  face of a request  f o r  p r o p o s a l s  m u s t  be f i l e d  
p r ior  t o  t h e  c l o s i n g  d a t e  f o r  rece ip t  o f  proposals 
i n  o r d e r  to  be  t i m e l y .  

Only  o f f e r s  found to  be m a t e r i a l l y  ( v e r s u s  
m a t h e m a t i c a l l y )  u n b a l a n c e d  m u s t  be  r e j e c t e d .  

A b s e n t  a n o n r e s p o n s i b i l i t y  d e t e r m i n a t i o n  by  t h e  
p r o c u r i n g  a g e n c y ,  no b a s i s  e x i s t s  t o  preclude 
c o n t r a c t  award m e r e l y  b e c a u s e  o f f e r o r  may have 
s u b m i t t e d  below-cost p r ices  or  a be low-cos t  
proposal where t h e  c o n t r a c t  is n o t  on  a 
c o s t - r e i m b u r s e m e n t  b a s i s .  

Ted L. Biddy and Associates ,  I n c .  ( B i d d y ) ,  p ro tes t s  t h e  

By reques t  o f  t h e  p r o t e s t e r  incl 

award o f  c o n t r a c t s  for  s u r v e y  work u n d e r  two requests for 
proposals ( R F P )  i s s u e d  by the J n i t e d  S t a t e s  Army Corps o f  
E n g i n e e r s ,  Mobile D i s t r i c t .  
a g r e e m e n t  o f  t h e  p a r t i e s ,  w e  have  c o n s o l i d a t e d  t h e s e  t w c 3  
protests  . 
P r o t e s t  U n d e r  RFP No. DACb01-82-R-0024 

s u r v e y  s e rv i ces  u n d e r  RFP N o .  DACW01-82-R-0024 to  Hoffman 
and Company, I n c . / B e t h e l  P ih i t son  Company, I n c .  (Hoffmar?.) .  
g i d d y  c o n t e n d s  ~l?;it t w o  of t h r e e  t c?cb r : i cc? l  e v q l u a t o r s  XSIT:- 

-----_I ---y-__yI_-I____ -I_ 

Biddy  protes%s the award of a r e q u i r e m e n t s  c o n t r a c t  f r r  
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biased a g a i n s t  i t  c a u s i n g  u n f a i r  e v a l u a t i o n  o f  i ts 
proposal. Biddy f u r t h e r  claims t h a t ,  b u t  f o r  t h i s  a l l e g e d  
bias ,  it would have  been  awarded t h e  c o n t r a c t .  

W e  deny  t h e  protest .  

The RFP a d v i s e d  o f f e r o r s  t h a t  t e c h n i c a l  merit would be 
w e i g h t e d  75 p e r c e n t  and pr ice  25 percen t1 .  
s c o r e d  t h e  t e c h n i c a l  proposals and a d i f f e r e n t  i n d i v i d u a l  
s c o r e d  t h e  price p r o p o s a l s .  The three t e c h n i c a l  scores f o r  
e a c h  proposal were a v e r a g e d  p r i o r  t o  b e i n g  computed w i t h  t h e  
price e v a l u a t i o n  score. The awardee ,  Hoffman, r e c e i v e d  a 
price score o f  9 2 ,  w h i l e  Biddy,  w i t h  a lower p r i c e d  o f f e r ,  
r e c e i v e d  a p r i c e  score o f  96. A n o t h e r  o f f e r o r ,  Cardan  
Sys tems  C o r p o r a t i o n ,  s u b m i t t i n g  a n  e v e n  lower p r i c e d  
o f f e r ,  r e c e i v e d  a p r i c e  score of 97. N o  improprieties have 
been  a l l e g e d  c o n c e r n i n g  t h e  p r i c e  s c o r i n g .  

T h r e e  e v a l u a t o r s  

Haffman ' s  and B i d d y ' s  e v a l u a t e d  
a v e r a g e s  were as  f o l l o w s :  

T e c h n i c a l  Tec hn i ca  1 
E v a l u a t o r  B E v a l u a t o r  A - 

Hoffman 81  62 

Biddy 73 38 

t e c h n i c a l  scores and 

T e c h n i c a l  
E v a l u a t o r  C Average  

75 72.7 

59 56.7 

l T h e  protester  o r i g i n a l l y  a r g u e d  t h a t  i t  s h o u l d  have 
been  awarded t h e  c o n t r a c t  " s i n c e  i t  proposed to  p e r f o r m  t h e  
work a t  t h e  lowest cos t  t o  t h e  Government and o t h e r w i s e  met 
a l l  of t h e  requi rements  o f  t h e  s p e c i f i c a t i o n s . "  The pro-  
t e s t e r  f a i l e d  to  r e a l i z e  t h a t  another o f f e r o r  had a lower 
price p r o p o s a l  and t h a t  p r i c e ,  n o n e t h e l e s s ,  was o n l y  a 
s e c o n d a r y  c o n s i d e r a t i o n  i n  e v a l u a t i o n .  Biddy l a te r  amended 
its p o s i t i o n ,  s t a t i n g  t h a t ,  b u t  for t h e  a l l e g e d l y  b i a s e d  
e v a l u a t i o n s  of t w o  e v a l u a t o r s ,  i t  " w o u l d  have  had t h e  most 
o v e r a l l  p o i n t s  and w o u l d  have  been  awarded t h e  c o n t r a c t . "  
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Biddy a l l e g e s  t h a t  t h e  low score g i v e n  it by t e c h n i c a l  
e v a l u a t o r  "B" was a r e s u l t  o f  b i a s .  B i d d y  d i d  n o t  i n d i c a t e  
why t h a t  e v a l u a t o r  was b i a s e d .  B iddy  d i d ,  however ,  r e s p o n d  
to  e v a l u a t o r  B ' s  comments c o n c e r n i n g  B i d d y ' s  proposal. 
Biddy claims to  have  r e c e i v e d  u n f a i r  t r e a t m e n t  by e v a l u a t o r  
"C" b e c a u s e  t h i s  e v a l u a t o r  had n e g a t i v e  d e a l i n g s  w i t h  Biddy 
o n  t w o  p r io r  projects. 

A f t e r  a t h o r o u g h  e x a m i n a t i o n  o f  B i d d y ' s  claims and t h e  
f u l l  r e c o r d  b e f o r e  u s ,  w e  do n o t  f i n d  t h a t  Biddy r e c e i v e d  
u n f a i r  t r e a t m e n t .  The comments o f  a l l  t h r e e  e v a l u a t o r s  and  
t h e  r e c o r d  i n d i c a t e  t h a t  t h e  s t a t e d  e v a l u a t i o n  c r i t e r i a  were 
r e a s o n a b l y  app l i ed  and  t h e  s c o r i n g  was a c c u r a t e l y  
c a l c u l a t e d .  I n  cases where  b i a s  is a l l e g e d ,  t h e  protester 
h a s  t h e  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  case and  u n f a i r  
or p r e j u d i c i a l  m o t i v e s  w i l l  n o t  b e  a t t r i b u t e d  t o  p r o c u r e m e n t  
o f f i c i a l s  o n  t h e  bas i s  o f  i n f e r e n c e  or s u p p o s i t i o n .  Todd 
L o g i s t i c s ,  I n c . ,  B-203808, Augus t  1 9 ,  1 9 8 2 ,  82-2 CPD 157;  
C e r b e r o n i c s ,  I n c . ,  I_ B-205063, A p r i l  1 4 ,  1982 ,  82-1 CPD 345. 
Where,  as  here,  t h e  w r i t t e n  r e c o r d  f a i l s  t o  d e m o n s t r a t e  

r e g a r d e d  as mere s p e c u l a t i o n .  Todd L o g i s t i c s ,  I n c . ,  - s u p r a .  

"C" are d i s r e g a r d e d  a s  t h e  protester c o n t e n d s  t h e y  s h o u l d  
be, Hoffman ( a n d  n o t  B i d d y )  would s t i l l  be  i n  l i n e  for 
award .  Hof fman ' s  t e c h n i c a l  score ( e v a l u a t o r  " A " )  o f  81  ( 7 5  
p e r c e n t ) ,  combined w i t h  its p r i ce  score of 92 (25 p e r c e n t ) ,  
would g i v e  i t  a f i n a l  r a t e d  score o f  83.75. B i d d y ' s  
t e c h n i c a l  score ( e v a l u a t o r  " A t t )  of 7 3  ( 7 5  p e r c e n t ) ,  combined 
w i t h  i t s  price score of 96 ( 2 5  p e r c e n t ) ,  would g i v e  it a 
f i n a l  r a t e d  score of 78 .75 ,  which  is lower t h a n  Hoffman's .  
Even where  b i a s  is shown, w e  w i l l  d e n y  a p ro te s t  i f  t h e r e  is 
n o  i n d i c a t i o n  t h a t  t h e  b i a s  a d v e r s e l y  a f f e c t e d  t h e  
p ro tes te r ' s  c o m p e t i t i v e  s t a n d i n g .  I.__---- E a r t h  E n v i r o n m e n t a l  
---LI-r---cII C o n s u l t a n t s ,  I n c . ,  B-204866, J a n u a r y  1 9 ,  1982 ,  82-1 C P D  43;  - A l a n - C r a i g ,  I n c . ,  _I €3-202432, September 29 ,  1 9 8 1 ,  81-2 
CPD 263. 

i- 

. b i a s ,  t h e  p ro tes te r ' s  a l l e g a t i o n s  are  p r o p e r l y  to  be 

Even i f  t h e  e v a l u a t i o n s  o f  t e c h n i c a l  e v a l u a t o r s  I I B "  and 

R e q u e s t  f o r  proposals N o .  DACW01-81-R-0057 r e q u i r e d  t h e  
s u b m i s s i o n  of u n i t  and  e x t e n d e d  prices f o r  26 l i n e  i t e m s ,  
r e p r e s e n t i n g  a m i x  of labor and mat5rials. T h e  ex tcr ,ded  
pr ices  were to  be c a l c u l a t e d  by m u l t i p l y i n g  t h e  u n i t  pr ices  
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by t h e  s t a t e d  e s t i m a t e d  q u a n t i t i e s  o f  e a c h  i t e m  which t h e  
agency b e l i e v e d  to  r e p r e s e n t  i t s  approx ima te  needs.  Award 
was to  be made to  t h e  o f f e r o r  w i t h  t h e  t e c h n i c a l l y  
a c c e p t a b l e  proposal most advan tageous  t o  t h e  Government, 
price and o t h e r  f a c t o r s  c o n s i d e r e d .  

A f t e r  e v a l u a t i o n ,  
e i g h t  were de termined  t o  be i n  t h e  c o m p e t i t i v e  range .  Nego- 
t i a t i o n s  were conducted .  The  t w o  lowest pr iced.  b e s t  and 
f i n a l  o f f e r s  s u b m i t t e d  were: Ru t l edge  and Associates, Inc.  
( R u t l e d g e ) ,  $ 6 2 6 , 4 0 0 ;  Biddy, $753,742. The Rut ledge  pro- 
p o s a l  was c o n s i d e r e d  most advan tageous  t o  t h e  Government. 
Award was made t o  t h a t  f i r m .  

Twenty-nine p r o p o s a l s  were r e c e i v e d .  

Biddy p r o t e s t e d  t h e  award t o  t h e  agency,  a r g u i n g  t h a t  
Ru t l edge  s u b m i t t e d  an  unbalanced  o f f e r ,  t h a t  t h e  awardee ' s  
o f f e r  does n o t  meet t h e  " e v a l u a t i o n  f o r  realism" t e s t ,  and 
t h a t  t h e  Government 's  l i n e  i t e m  estimates d i d  n o t  r e f l e c t  
i t s  actual  a n t i c i p a t e d  needs.  Biddy s u p p o r t e d  i t s  p r o t e s t  
by s t a t i n g  t h a t  i t  had t h e  same c o n t r a c t  from June 1979 
th rough  June 1981 and t h a t  a l l  t h e  work r e c e i v e d  d u r i n g  
t h o s e  2 y e a r s  c o n s i s t e d  of j u s t  f o u r  o f  t h e  l i n e  items "and 
n o t  one n i c k e l ' s  wor th  of  work u s i n g  a l l  t h e  o t h e r  
c l a s s i f i c a t i o n s .  " Biddy a r g u e s  t h a t ,  i f  t h e s e  f o u r  l i n e  
items a l o n e  were t h e  basis  f o r  p r i c e  e v a l u a t i o n ,  it, n o t  
R u t l e d g e ,  would be t h e  o f f e r o r  w i t h  t h e  lowest p r i c e d  
p r o p o s a l  . 

B i d d y ' s  protest  t o  t h e  agency was d e n i e d .  Biddy t i m e l y  
a p p e a l e d  t h a t  d e c i s i o n  t o  o u r  O f f i c e .  B i d d y ' s  p r o t e s t  is  
d i s m i s s e d  i n  p a r t  and d e n i e d  i n  p a r t .  

B iddy ' s  p r o t e s t  t h a t  t h e  Government 's  estimates were 
f a u l t y  is  d i s m i s s e d  as  u n t i m e l y  because  p r o t e s t s  a g a i n s t  
a l l e g e d  d e f i c i e n c i e s  s u c h  a s  t h i s ,  a p p a r e n t  on t h e  f a c e  of 
t h e  R F P ,  m u s t  be f i l e d  iJrior to  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  
of  p r o p o s a l s  i n  o r d e r  to  be t i m e l y .  4 C . F . R  s 2 1 . 2 ( b ) ( l )  
( 1 9 8 3 ) .  See  H. G. Pe t e r s  & Companx, I n c . ,  B-183115, 
March 22 ,-L376r76-1CPD-r90 . 

We f i n d  B i d d y ' s  argument  t h a t  R u t l e d g e ' s  o f f e r  shou ld  
have been rejected because i t  was unbalanced  t o  be w i t h o u t  
merit. T h e r e  are  t w o  a s p e c t s  to  unbalanced  o f f e r s .  The 
f i r s t  is  a maths:nat ical  evaluation of the offer to 
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determine whether each item of the offer carries its share 
of the cost of the work plus profit or whether the offer is 
based on nominal prices for some work and enhanced prices 
for other work. The second aspect--material unbal- 
ancing--involves an assessment of the cost impact of a 
mathematically unbalanced offer. An offer is not materially 
unbalanced unless there is a reasonable doubt that award to 
the offeror submitting a mathematically unbalanced offer 
will not result in the lowest ultimate cost to the Govern- 
ment. Consequently, only an offer found to be materially 
unbalanced may not be accepted . ____I Diversif led Computer 
Services, Inc., B-201681, July 7 ,  1981, 81-2 CPD 13. While 
Rutledge's prices for two of the line items (item 1 and 2) 
were far below those of other offerors and the Government's 
estimates for the line items, none of Rutledge's prices 
exceeded the Government estimate for any given line item. 
Although the Army concedes that, based on actual performance 
of the contract, "the estimate for contract line item 1 was 
grossly miscalculated," we cannot conclude that Rutledge's 
offer was materially unbalanced so as to justify its 
rejection. Rutledge's total price for the contract remains 
.low even if line items 1 and 2 are not considered in the 
evaluation of offers. In addition, while the Government's 
estimate has been proven by actual performance to be in 
error, we have no basis to conclude that it was not the 
Government's best estimate at the time of award. In the 
circumstances, we see no basis to object to the award based 
on a mathematically unbalanced offer by Rutledge. 

We find Biddy's final argument, that Rutledge's prices 
were inadequately evaluated for cost realism, to be without 
merit. While Rutledge's prices were considered low on two 
of the line items, Rutledge explained, to the agency's 
satisfaction, that its normal anticipated costs for those 
items were included in its margin on the overall contract. 
Because this is not a cost reimbursement contract and since 
the agency would not be obligated to pay more than the 
prices offered by the awardee, the cost analysis was 
properly limited to making sure that the prices are not 
unreasonably high for  each of the line items (and not 
whether the awardee will in fact be a b l e  to supply the l i n e  
items at a profit based on his offered price). Since all of 
Rutledge's prices are below the Government's estimates and 
its total price of $626,400 is f a r  below the Government's 
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e s t i m a t e d  price o f  $895,375, w e  see no  r e a s o n  to q u e s t i o n  
t h e  r e a s o n a b l e n e s s  of t h e  a g e n c y ’ s  cost  a n a l y s i s .  
A d d i t i o n a l l y ,  a b s e n t  a n o n r e s p o n s i b i l i t y  f i n d i n g ,  no bas i s  
e x i s t s  t o  p r e c l u d e  a c o n t r a c t  award m e r e l y  b e c a u s e  a n  
offeror may have  s u b m i t t e d  be low-cos t  pr ices  or a below-cost 
proposal where  t h e  c o n t r a c t  is n o t  o n  a c o s t - r e i m b u r s e m e n t  
basis. ------------- J e n k i n s  Equipment  Co., I n c .  , B-5?WSTZrT J”uii”e 2,- 1982, 
82-1 CPD 531; D e c i s i o n  S c i e n c e s  C o r p o r a t i o n ,  B-205582, 
Janua ry  1 9 ,  1 9 8 2 ,  82-1 CPD 45 .  R u t l e d g e ‘ s e x p l a n a t i o n  
c o n c e r n i n g  its p r i c i n g  served to  g u a r a n t e e  t h a t  i t s  prices 
were n o t  a r e s u l t  of a mistake and t h a t  t h e  a g e n c y  would n o t  
be r e q u i r e d  t o  pay more t h a n  t h e  o f f e r e d  prices for t h e  
q u a n t i t i e s  of t h o s e  l i n e  items which i t  would o r d e r .  

I----------_I--- 

of t h e  U n i t e d  S t a t e s  




