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D e t e r m i n a t i o n  t h a t  small b u s i n e s s  b i d  is 
r e a s o n a b l e  is  n o t  l e g a l l y  o b j e c t i o n a b l e  when 
t h e  b i d  is  w i t h i n  11 p e r c e n t  o f  t h e  Govern- 
ment  estimate,  t h e  same as  t h e  p r e v i o u s  
year 's  c o n t r a c t  pr ice ,  and  s l i g h t l y  lower 
t h a n  t h e  b i d  s u b m i t t e d  by a n o t h e r  small b u s i -  
n e s s  t h e  p r e v i o u s  y e a r .  

GAO w i l l .  n o t  d i s t u r b  d e t e r m i n a t i o n  of price 
r e a s o n a b l e n e s s  o n  a small  b u s i n e s s  s e t - a s i d e  
a b s e n t  a showing o f  bad f a i t h  o r  f r a u d .  

GAO w i l l  d i s m i s s  b i d  p ro tes t  as  p r e m a t u r e  
when i t  c h a l l e n g e s  t h e  p o s s i b i l i t y  of f u t u r e  
s o l e - s o u r c e  awards. 

GAO w i l l  d i s m i s s  p ro tes t  a l l e g i n g  t h a t  pro- 
c u r e m e n t  was i m p r o p e r l y  se t  a s i d e  f o r  small 
b u s i n e s s  when it i s  f i l e d  a f t e r  b i d  o p e n i n g .  
P a s t - o p e n i n g  pro tes t  t h a t  s o l i c i t a t i o n  l a c k e d  
s i z e  s t a n d a r d s  a l so  is u n t i m e l y .  

B r o w n i n g - F e r r i s  I n d u s t r i e s  p ro t e s t s  t h e  award  o f  a 
c o n t r a c t  f o r  waste c o l l e c t i o n  s e r v i c e s  a t  t h e  I n t e r n a l  
Revenue S e r v i c e ' s  Memphis S e r v i c e  C e n t e r  to  S u n r a y  S a n i t a -  
t i o n  S e r v i c e s ,  I n c .  S o l i c i t a t i o n  N o .  IRS-SE-82-10, i s s u e d  
J u l y  22,  1 9 8 2 ,  was a t o t a l  sma l l  b u s i n e s s  s e t - a s i d e .  The 
protester ,  a l a r g e  b u s i n e s s ,  c o n t e n d s  t h a t  S u n r a y ' s  b i d  
price w a s  e x c e s s i v e .  Me d e n y  t h e  p r o t e s t  o n  t h i s  b a s i s .  

Before b i d  o p e n i n g ,  a r e p r e s e n t a t i v e  o f  Browning- 
F e r r i s  q u e s t i o n e d  t h e  c o n t r a c t i n g  o f f i c e r  a s  t o  t h e  need  
for a set_-aside, a r g u i n g  t h a t  i n  t h e  Memphis area there  
were no small b u s i n e s s e s  engaged  i n  waste r emova l .  T h e  
c o n t r a c t i n g  a f f i c e r  found t h a t  t w o  small b u s i n e s s e s  had 
competed for  t h e  c o n t r a c t  t h e  p r e v i o u s  y e a r .  S i n c e  t he re  
was . >  r e q u i r e m e n t  t h a t  b i d d e r s  be  f rom t h e  Memphis a rea ,  
s h e  d e t e r m i n e d  t h a t  t h e  se t -as ide  was proper.  
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B i d s  from Browning-Ferr is  and Sunray were opened on 
September 1, 1982; t h a t  o f  Browning-Fer r i s ,  a t  $14,629, w a s  
t r e a t e d  as  a c o u r t e s y  b i d .  The con t r ac t ing  o f f i c e r  found 
S u n r a y ' s  p r i c e ,  $22,200, t o  be f a i r  and r e a s o n a b l e ,  and s h e  
awarded a c o n t r a c t  t o  t h a t  f i r m .  

Browning-Ferr is  d i s p u t e s  t h e  d e t e r m i n a t i o n  t h a t  Sun- 
ray's price was r e a s o n a b l e ,  p o i n t i n g  o u t  t h a t  it was 51 
p e r c e n t  h i g h e r  t h a n  i t s  own c o u r t e s y  b id .  The IRS, how- 
ever, s ta tes  t h a t  t h e  Government estimate was $20,000,  j u s t  
$2,200 less than  t h e  contested b i d ,  and t h a t  Sunray ,  as  t h e  
incumbent ,  had performed t h e  same s e r v i c e s  i n  f i s c a l  1982 
for t h e  same p r i c e  a s  it b id  h e r e .  I t  f u r t h e r  s t a t e s  t h a t  
i n  t h e  1982 procurement ,  a n o t h e r  small  b u s i n e s s ,  Waste 
H a u l e r s ,  I n c . ,  had b i d  $24,600. The IRS also asser ts  t h a t  
i t  is n o t  required to  compare a small  b u s i n e s s  b i d  w i t h  a 
c o u r t e s y  b i d  i n  d e t e r m i n i n g  r e a s o n a b l e n e s s  o f  p r i c e .  

W e  have h e l d  t h a t  a c o u r t e s y  b i d  from a conce rn  i n e l i -  
g i b l e  f o r  a small b u s i n e s s  s e t - a s i d e  may be c o n s i d e r e d  i n  
making a price comparison.  S a r a t o g a  I n d u s t r i e s  - Recon- 
s i d e r a t i o n ,  B-202698.2, J a n u a r y  22, 1982, 82-1 C P D  47. 
I n  making such  a compar ison ,  t h e  f a c t  t h a t  a small b u s i n e s s  
b id  is h i g h e r  t h a n  a c o u r t e s y  b i d  o r  t h e  Government es t i -  
mate does n o t  mean t h a t  it m u s t  be rejected, s i n c e  there is 
a r a n g e  o v e r  and above those a m o u n t s  t h a t  may be c o n s i d e r e d  
r e a s o n a b l e .  I n  o the r  words, i n  view o f  t h e  C o n g r e s s i o n a l  
p o l i c y  f a v o r i n g  small b u s i n e s s e s ,  a f a i r  p r o p o r t i o n  of  
Government c o n t r a c t s  may be awarded t o  s u c h  f i rms ,  even  a t  
premium ( a l b e i t  r e a s o n a b l e )  p r i c e s .  Canadian Commercial 
C o r p o r a t i o n ,  - B-196111, May 29, 1980, 80-1 CPD 369. 

For example,  w e  have upheld  a c o n t r a c t i n g  o f f i c e r ' s  
f i n d i n g  of r e a s o n a b l e n e s s  when a smal l  b u s i n e s s  b i d  w a s  31 
p e r c e n t  h i g h e r  t h a n  a c o u r t e s y  b i d  b u t  s l i g h t l y  more t h a n  
one h a l f  t h e  Government estimate. - Id. S i m i l a r l y ,  w e  have 
h e l d  t h a t  a small  b u s i n e s s  b i d  was r e a s o n a b l e  even  though 
it w a s  43 p e r c e n t  h i g h e r  t h a n  a c o u r t e s y  b id  i n  l i g h t  of 
o t h e r  factors. - Id . ,  c i t i n g  O s m o s e  Wood P r e s e r v i n g  Company 
I_ O f  America, I n c . #  B-192191, October  23, 1978, 78-2 CPD 
294; T h e r e w t h e  f a c t  t h a t  i n  t h i s  case the  c o u r t e s y  b id*  
was 51  p e r c e n t  lower t h a n  t h e  sinall b u s i n e s s  b i d  does n o t  
r e n d e r  t h e  l a t t e r  b i d  u n r e a s o n a b l e  -- p e r  se. F u r t h e r ,  t h e  
e x t e n t  t o  which a c o u r t e s y  b i d  i n d i c a t e s  a p r i c e  t h a t  a c t u -  
a l l y  wou ld  be a v a i l a b l e  to t h e  Government is l a r g e l y  a m a t t e r  
for t h e  c o n t r a c t i n g  o f f i c e r ' s  judgment ,  since such  b i d s  
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B i d s  from Browning-Fer r i s  and Sunray  were opened on 
September I, 1982;  t h a t  of Browning-Fe r r i s ,  a t  $14,629,  was 
t r e a t e d  a s  a c o u r t e s y  b i d .  The c o n t r a c t i n g  o f f i c e r  found 
S u n r a y ' s  price, $22,200, to  be  f a i r  and r e a s o n a b l e ,  and s h e  
awarded a c o n t r a c t  t o  t h a t  f i r m .  

Browning-Fer r i s  d i s p u t e s  t h e  d e t e r m i n a t i o n  t h a t  Sun- 
r a y ' s  pr ice  was r e a s o n a b l e ,  p o i n t i n g  o u t  t h a t  i t  was 51 
p e r c e n t  h i g h e r  t h a n  i t s  own c o u r t e s y  b i d .  The IRS, how- 
e v e r ,  s ta tes  t h a t  t h e  Government estimate was $20,000,  j u s t  
$2,200 less t h a n  t h e  c o n t e s t e d  b i d ,  and t h a t  Sunray ,  a s  t h e  
incumbent ,  had per formed t h e  same s e r v i c e s  i n  f i sca l  1982 
for t h e  same price a s  it b i d  h e r e .  I t  f u r t h e r  s ta tes  t h a t  
i n  t h e  1982 p rocuremen t ,  a n o t h e r  small  b u s i n e s s ,  Waste 
H a u l e r s ,  I n c . ,  had b i d  $24 ,600 .  The IRS also asser ts  t h a t  
it is n o t  r e q u i r e d  t o  compare a small  b u s i n e s s  b i d  w i t h  a 
c o u r t e s y  b i d  i n  d e t e r m i n i n g  r e a s o n a b l e n e s s  of price. 

W e  have h e l d  t h a t  a c o u r t e s y  b i d  from a c o n c e r n  i n e l i -  
g i b l e  f o r  a small b u s i n e s s  s e t - a s i d e  may be c o n s i d e r e d  i n  
making a price comparison.  S a r a t o g a  I n d u s t r i e s  - Recon- 
s i d e r a t i o n ,  - B-202698.2, J a n u a r y  22,  1982,  82-1 CPD 47.  
I n  making such  a compar i son ,  t h e  f ac t  t h a t  a small b u s i n e s s  
b i d  is h i g h e r  t h a n  a c o u r t e s y  b i d  or t h e  Government es t i -  
mate d o e s  n o t  mean t h a t  i t  m u s t  be r e j e c t e d ,  s i n c e  t h e r e  is 
a r a n g e  o v e r  and above t h o s e  amounts  t h a t  may be c o n s i d e r e d  
r e a s o n a b l e .  I n  o t h e r  words, i n  v iew of t h e  C o n g r e s s i o n a l  
p o l i c y  f a v o r i n g  small b u s i n e s s e s ,  a f a i r  p r o p o r t i o n  o f  
Government c o n t r a c t s  may be awarded to s u c h  f i rms ,  even  a t  
premium ( a l b e i t  r e a s o n a b l e )  pr ices .  
C o r p o r a t i o n ,  B-196111, May 29, 1980,  80-1 CPD 369. , 

-- Canadian C o m m e r c i a l  

For  example,  w e  have upheld  a c o n t r a c t i n g  o f f i c e r ' s  
f i n d i n g  of r e a s o n a b l e n e s s  when a small b u s i n e s s  b i d  w a s  31 
p e r c e n t  h i g h e r  t h a n  a c o u r t e s y  b i d  b u t  s l i g h t l y  more t h a n  
o n e  h a l f  t h e  Government estimate. - I d .  S i m i l a r l y ,  w e  have 
h e l d  t h a t  a small  b u s i n e s s  b i d  was r e a s o n a b l e  even  though 
i t  was 43  p e r c e n t  h i g h e r  t h a n  a c o u r t e s y  b i d  i n  l i g h t  o f  
o t h e r  f a c t o r s .  - I d . ,  c i t i n g  O s m o s e  Wood P r e s e r v i n g  Company 
of America, I n c . ,  B-192191, October-23,  1978,  78-2 CPD 
294. T h e r e f o r e  t h e  f a c t  t h a t  i n  t h i s  case t h e  c o u r t e s y  b i d  
w a s  51 p e r c e n t  h i g h e r  t h a n  t h e  small  b u s i n e s s  b i d  d o e s  n o t  
r e n d e r  t h a t  b i d  u n r e a s o n a b l e  - p e r  -I se. F u r t h e r ,  t h e  e x t e n t  
t o  which a c o u r t e s y  b i d  i n d i c a t e s  a price t h a t  ac tua l ly  
would be  a v a i l a b l e  t o  t h e  Government is l a r g e l y  a matter 
for  t h e  c o n t r a c t i n g  o f f i c e r ' s  judgment ,  s i n c e  s u c h  b i d s  
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in no way bind the large business that has submitted them. 
Canadian Commercial Corporation, supra. 

reasonable also may be based upon past procurement history, 
current market conditions, or other relevant facts. See 
Ainslie ~orporation, B-203780, September 28, 1981, 8 1 r C P D  
254. Since the determination ultimately is a matter of 
administrative discretion, we will not question it unless 
the determination is clearly unreasonable or there is a 
showing of bad faith or fraud. Osmose Wood Preserving 
Company of America, Inc., supra. 

contracting officer found the low responsible bid reason- 
able because it was within 11 percent of the Government's 
estimate, the same as the previous year's contract price, 
and lower than another small business bid submitted that 
year. Under these circumstances, we find no reason to dis- 
turb the contracting officer's findings despite a consider- 
ably lower courtesy bid. 

The determination of whether a small business bid is 

Here, there has been no such showing. Rather, the 

Browning-Ferris also expresses concern that IRS will 
continue to set aside waste collection contracts for small 
businesses. The firm, which itself held the Memphis con- 
tract between 1972 and 1980, argues that since 1981, the 
year of the first set-aside, contracts have been awarded 
either to Sunray or to a small business subsequently 
acquired by Sunray. Browning-Ferris argues that 'continued 
set-asides will improperly provide Sunray with sole-source 
contracts. 

We will not consider this argument. Our Bid Protest 
Procedures are reserved for determining whether an award or 
proposed award complies with statutory, regulatory, or 
other legal requirements, and are not available for 
challenging future procurements. McDonnell Douglas 
Corporation, B-202904, August 18, 1981, 81-2 CPD 154. 
Browning-Ferris' protest on this basis is premature. 

Nor will we review Browning-Ferris' other bases of 
protest, which are untimely. The firm implies that the 
procurement was improperly set aside for small business, 
since there was not an expectation of enough competition 

- 3 -  



B-20 9 2 3 4 
< 

to e n s u r e  t h a t  award would b e  made a t  a r e a s o n a b l e  price, 
and a r g u e s  e x p l i c i t l y  t h a t  t h e  s o l i c i t a t i o n  f a i l e d  t o  
i n c l u d e  t h e  a p p l i c a b l e  small b u s i n e s s  s i z e  s t a n d a r d .  
of t h e s e  a l l e g e d  improprieties were a p p a r e n t  on t h e  f a c e  of 
t h e  s o l i c i t a t i o n  a n d ,  under  o u r  B i d  P r o t e s t  P r o c e d u r e s ,  
s h o u l d  have been  protested b e f o r e  opening .  
S 21.2 ( 1 9 8 2 ) .  

Both 

- See 4 C.F.R. 

The protest is  d e n i e d  i n  p a r t  and d i s m i s s e d  i n  part .  
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