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GAO d o e s  n o t  c o n s i d e r  whether  b i d d e r  is 
m a n u f a c t u r e r  or r e g u l a r  d e a l e r  under 
Walsh-Healey A c t  s i n c e  by l a w  t h a t  is f o r  
d e t e r m i n a t i o n  by c o n t r a c t i n g  agency s u b j e c t  
to  r e v i e w  by t h e  S e c r e t a r y  o f  Labor and by 
t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  when a 
small b u s i n e s s  is invo lved .  

NASCO P r o d u c t s  Company (NASCO) p r o t e s t s  t h e  award made 
to  Kessel Ki t chen  Equipment Co., Inc . ,  by t h e  Defense 
L o g i s t i c s  Agency ( D L A )  under  I n v i t a t i o n  f o r  B i d s  N o .  
DLA400-82-B-4643. NASCO asserts t h a t  i t  was t h e  l o w  b i d d e r  
f o r  ce r t a in  i t e m s  under  t h i s  s o l i c i t a t i o n ,  b u t  t h a t  DLA 
r e j e c t e d  i t s  b i d  because  i t  b e l i e v e d  NASCO d i d  n o t  q u a l i f y  
as  a r e g u l a r  d e a l e r  under  t h e  Walsh-Healey A c t ,  4 1  U.S.C. 
S 35-45 ( 1 9 7 6 ) .  W e  d i s m i s s  t h e  p r o t e s t .  

The q u e s t i o n  of whether  a b i d d e r  is a m a n u f a c t u r e r  or 
r e g u l a r  dealer  under  t h e  Walsh-Healey A c t  m u s t  be de te rmined  
i n  t h e  f i r s t  i n s t a n c e  by t h e  c o n t r a c t i n g  agency ,  s u b j e c t  t o  
f i n a l  r e v i e w  by t h e  S e c r e t a r y  of Labor. I n  t h e  e v e n t  t h a t  
t h e  b i d d e r  is a small  b u s i n e s s  conce rn ,  a s  NASCO claims to 
be, and t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e s  i t  n o t  to  be a 
m a n u f a c t u r e r  or r e g u l a r  d e a l e r  under  t h e  Walsh-Healey A c t ,  
t h e  matter m u s t  be r e f e r r e d  t o  t h e  Small  B u s i n e s s  Admini- 
s t r a t i o n  (SBA) f o r  r ev iew,  which may e i t h e r  c e r t i f y  t h e  
small b u s i n e s s  conce rn  to be e l i g i b l e  f o r  award or forward 
t h e  matter t o  t h e  S e c r e t a r y  of Labor f o r  f i n a l  d i s p o s i t i o n .  
15 U . S . C .  s 637 ( b ) ( 7 ) ( B )  (Supp. Iv 1980) .  W e  unde r s t and  
DLA h a s  r e f e r r e d  t h e  matter t o  SBA. T h e r e f o r e ,  w e  canno t  
c o n s i d e r  t h e  matter.. Space C o r p o r a t i o n ,  B-192928, Sep- 
tember 27 ,  1978,  78-2 CPD 240; --- S u n a i r  Electronics,  - Inc . ,  

-------..- 

8-208385, August  18 ,  1982, 82-2 C P D  154. / 

The protest  is d i s m i s s e d .  

Harry-R.  Van Cleve 
Act ing  Genera l  C o u n s e l  




