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DATE: January 1 0 ,  1 9 8 3  B-207954 

MATTER OF: Alchemy, I n c .  

DIGEST: 

When a g e n c y  c o n t e n d s  t h a t  protester was 
r e q u e s t e d  t o  e x t e n d  i t s  b i d  a c c e p t a n c e  p e r i o d  
b u t  f a i l e d  t o  do so,  and  pro tes te r  c o n t e n d s  t h a t  
no  s u c h  r e q u e s t  was made, and b o t h  c o n t e n t i o n s  
are r e a s o n a b l e  and  s u p p o r t e d  by c r e d i b l e  
e v i d e n c e ,  protester  h a s  n o t  m e t  b u r d e n  o f  
p r o v i n g  its case. Moreove r ,  b i d d e r  h a s  d u t y  to  
c h e c k  w i t h  c o n t r a c t i n g  o f f i c e r  p r ior  t o  
e x p i r a t i o n  o f  b i d  t o  a s c e r t a i n  i f  e x t e n s i o n  is 
n e c e s s a r y .  

Alchemy, I n c .  ( A l c h e m y ) ,  protests a n  award made t o  
Akron Brass Company ( A k r o n )  by t h e  D e f e n s e  L o g i s t i c s  Agency 
( D L A )  u n d e r  s o l i c i t a t i o n  N o .  DLA700-82-B-1122 f o r  
appl ica tor  a s s e m b l y  n o z z l e s .  W e  d e n y  t h e  protest .  

B i d s  r e c e i v e d  u n d e r  s o l i c i t a t i o n  N o .  DLA700-82-B-1122 
were opened  on  A p r i l  I, 1982.  Alchemy s u b m i t t e d  t h e  lowest 
b i d  a t  $66 .65  p e r  u n i t .  Akron was t h e  s e c o n d  lowest b i d d e r  
a t  $68.48 per u n i t .  A l l  b i d s  p r o v i d e d  f o r  a c c e p t a n c e  w i t h i n  
60 d a y s ,  by May 31 ,  1982.  S h o r t l y  a f t e r  t h e  b i d  o p e n i n g ,  
Akron and  Rockwood S y s t e m s  C o r p o r a t i o n ,  a n o t h e r  b i d d e r ,  pro- 
t e s t e d  t o  DLA t h a t  Alchemy w a s  n o t  a q u a l i f i e d  m a n u f a c t u r e r  
or r e g u l a r  dea l e r  u n d e r  t h e  Walsh-Healey P u b l i c  C o n t r a c t s  
A c t .  On A p r i l  1 4 ,  1 9 8 2 ,  DLA r e q u e s t e d  a p reaward  s u r v e y  t o  
d e t e r m i n e  Alchemy's  r e s p o n s i b i l i t y  and  c o m p l i a n c e  w i t h  t h e  
Walsh-Healey A c t .  The s u r v e y  w a s  c o m p l e t e d  on J u n e  2 ,  1982 ,  
and i n d i c a t e d  t h a t  Alchemy was r e s p o n s i b l e  and  i n  c o m p l i a n c e  
w i t h  t h e  Walsh-Healey A c t .  

DLA c o n t e n d s  t h a t  o n  May 27,  1 9 8 2 ,  d u r i n g  t h e  pendency  
of t h e  p r e a w a r d  s u r v e y  and  s h o r t l y  p r i o r  t o  t h e  e x p i r a t i o n  
of a l l  b i d s  on  May 31, i t  c o n t a c t e d  b o t h  Alchemy and  Akron 
by t e l e p h o n e  and r e q u e s t e d  t h a t  t h e y  e x t e n d  t h e i r  b i d s .  
Akron e x t e n d e d  i t s  b i d  t h e  same day .  A c c o r d i n g  t o  DLA, 
Alchemy f a i l e d  to  r e p l y  t o  D L A ' s  r e q u e s t  f o r  a b i d  
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e x t e n s i o n ,  d e s p i t e  s e v e r a l  t e l e p h o n e  c o n t a c t s  be tween  May 27 
and  J u n e  9. Alchemy, however ,  c o n t e n d s  t h a t  i t  was n e v e r  
r e q u e s t e d  to  e x t e n d  i t s  b i d .  A lchemy ' s  b i d  e x p i r e d  o n  
May 31, 1982.  On J u n e  9 ,  1 9 8 2 ,  DLA awarded t h e  c o n t r a c t  t o  
Akron.  On J u n e  1 5 ,  1 9 8 2 ,  Alchemy c o n t a c t e d  DLA and  was 
a d v i s e d  o f  t h e  award.  

Alchemy c o m p l a i n s  t h a t  DLA f a i l e d  i n  i t s  a f f i r m a t i v e  
d u t y  t o  r e q u e s t  Alchemy t o  e x t e n d  i t s  b i d .  DLA a r g u e s  t h a t  
u n d e r  p r ior  d e c i s i o n s  o f  o u r  O f f i c e  i t  had  no  d u t y  t o  
r e q u e s t  a b i d  e x t e n s i o n  f rom Alchemy, e v e n  though  i t  t r i e d  
t o  do S O .  

DLA c o n t e n d s  t h a t  i t  c o n t a c t e d  Alchemy s e v e r a l  times 
be tween  May 27 and J u n e  9 i n  a n  attempt to o b t a i n  a n  
e x t e n s i o n  of Alchemy's  b i d .  I n  s u p p o r t  o f  t h i s  c o n t e n t i o n ,  
DLA o f f e r s  a h a n d w r i t t e n  t e l e p h o n e  n C o n v e r s a t i o n  Record"  
form d a t e d  May 27,  1982 ,  and  a n  a f f i d a v i t  o f  a DLA b u y e r .  
The t e l e p h o n e  " C o n v e r s a t i o n  Record" i n d i c a t e s  t h a t  a DLA 
b u y e r  c a l l e d  Alchemy o n  May 27 and was in fo rmed  by " D e n i s e "  
t h a t  o n l y  t h e  p r e s i d e n t  o f  Alchemy c o u l d  make a d e c i s i o n  
a b o u t  t h e  b i d .  The Alchemy p r e s i d e n t  was n o t  i n  a t  t h e  
t i m e ,  b u t  DLA w a s  a d v i s e d  a message would b e  g i v e n  t o  h i m  t o  
ca l l .  A f u r t h e r  h a n d w r i t t e n  n o t e  o n  t h e  DLA " C o n v e r s a t i o n  
Record"  i n d i c a t e s  t h a t  as  of J u n e  2 ,  t h e  p r e s i d e n t  o f  
Alchemy had  n o t  r e t u r n e d  D L A ' s  t e l e p h o n e  c a l l  o r  o t h e r w i s e  
e x t e n d e d  t h e  b i d .  The a f f i d a v i t  o f  t h e  DLA b u y e r  i n d i c a t e s  
t h a t  s h e  c o n t a c t e d  Alchemy by t e l e p h o n e  s e v e r a l  times 
be tween May 27 and J u n e  9 c o n c e r n i n g  a n  e x t e n s i o n  of 
Alchemy ' s  b i d ,  b u t  t h a t  Alchemy d i d  n o t  g r a n t  a n y  e x t e n s i o n  
or o t h e r w i s e  r e s p o n d  t o  t h e  r e q u e s t .  

Alchemy, however ,  c o n t e n d s  t h a t  i t  w a s  n e v e r  r e q u e s t e d  
by DLA t o  e x t e n d  i t s  b i d  a c c e p t a n c e  p e r i o d .  I n  s u p p o r t  of 
its p o s i t i o n ,  Alchemy o f f e r s  a l e t t e r  s i g n e d  by  D e n i s e  
Yoder ,  Alchemy V i c e  P r e s i d e n t  o f  S a l e s ,  which  s t a t e s  t h a t  
s h e  w a s  n e v e r  c o n t a c t e d  a t  a n y  t i m e  t o  e x t e n d  and  a n o t h e r  
l e t t e r  s i g n e d  by t h e  p r e s i d e n t  of Alchemy s t a t i n g  t h a t  
Denise Yoder is a u t h o r i z e d  t o  e x t e n d  b i d s .  

W e  a r e  p r e s e n t e d  i n  t h i s  case w i t h  d i f f e r e n t  f a c t u a l  
c o n t e n t i o n s ,  b o t h  r e a s o n a b l e  and  s u p p o r t e d  by c r e d i b l e  
e v i d e n c e .  A b i d  p ro tes te r  h a s  t h e  b u r d e n  o f  a f f i r m a t i v e l y  
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p r o v i n g  i ts  case, and  w e  w i l l  n o t  c o n s i d e r  t h a t  b u r d e n  met 
when t h e  o n l y  e v i d e n c e  is  c o n f l i c t i n g  s t a t e m e n t s  by t h e  pro- 
tester and  the a g e n c y .  
B-206665, Augus t  20 ,  1982 ,  82-2 CPD 160 ;  A i r w e s t  Heli- 
coDters, I n c . ,  B-193277, J u n e  7 ,  1979 ,  79-1 C P D  402. 

The FMI-Hammer J o i n t  V e n t u r e ,  

BeLause -Alchemy ' s  b i d  was n o t  e x t e n d e d  i n  r e s p o n s e  t o  D L A ' s  
r e q u e s t  and  e x p i r e d  on  May 31 ,  DLA a c t e d  p r o p e r l y  i n  award-  
i n g  t h e  c o n t r a c t  to  Akron; 
B-201228.2, J u n e  23, 1 9 8 1 ,  81-1 CPD 520. 

S i n g l e t o n  C o n t r a c t i n g  Corp., 

Moreover ,  w h i l e  t h e  p r o c u r e m e n t  r e g u l a t i o n s  a d v i s e  t h a t  
a g e n c i e s  s h o u l d  o b t a i n  e x t e n s i o n s  o f  b i d  a c c e p t a n c e  per iods,  
w e  h a v e  r e c o g n i z e d  a c o r r e s p o n d i n g  d u t y  on  a b i d d e r  t o  c h e c k  
w i t h  t h e  c o n t r a c t i n g  o f f i ce r  before i ts  b i d  e x p i r e s  i f  i t  
h a s ' a  c o n t i n u i n g  i n t e r e s t  i n  b e i n g  c o n s i d e r e d  f o r  award. 42 
Comp.  Gen. 604 ( 1 9 6 3 ) .  Here, Alchemy d i d  n o t  c o n t a c t  t h e  
c o n t r a c t i n g  o f f i c e r  u n t i l  2 weeks a f t e r  i ts  b i d  had e x p i r e d .  

Alchemy a r g u e s  t h a t  DLA s h o u l d  have  u s e d  a more 
" p r u d e n t "  method o f  communica t ion  t h a n  t e l e p h o n e ,  s u c h  a s  
t e l e x  o r  m a i l g r a m ,  t o  r e q u e s t  a b i d  e x t e n s i o n .  D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  s e c t i o n  2 -404 .1 (c )  reads a s  f o l l o w s :  

"Shou ld  a d m i n i s t r a t i v e  d i f f i c u l t i e s  be 
e n c o u n t e r e d  a f t e r  b i d  o p e n i n g  which  may d e l a y  
award beyond b i d d e r s '  a c c e p t a n c e  per iods ,  t h e  
s e v e r a l  lowest b i d d e r s  s h o u l d  be r e q u e s t e d ,  
b e f o r e  e x p i r a t i o n  o f  t h e i r  b i d s ,  t o  e x t e n d  t h e  
b i d  a c c e p t a n c e  p e r i o d  ( w i t h  c o n s e n t  of 
s u r e t i e s  i f  a n y )  i n  order t o  a v o i d  t h e  need  
for  r e a d v e r t i s e m e n t . "  

DAR S 2-404 .1 (c )  makes no  m e n t i o n  of a r e q u i r e d  method of 
communica t ion .  T h i s  is i n  c o n t r a s t  to  o t h e r  s e c t i o n s  o f  t h e  
D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n s ,  s u c h  as t h e  s e c t i o n s  
d e a l i n g  w i t h  s o l i c i t a t i o n  amendments and  n o t i c e  of award ,  
which  s p e c i f i c a l l y  r e q u i r e  w r i t t e n  n o t i f i c a t i o n .  DAR SS 
2 - 2 0 8 ( a )  and  2-407.1. I n  t h e  case a t  hand ,  D L A ' s  u s e  o f  t h e  
t e l e p h o n e  t o  r e q u e s t  b i d  e x t e n s i o n s  f rom Alchemy and  Akron 
was b o t h  r e a s o n a b l e  a n d  i n  a c c o r d  w i t h  r e g u l a t i o n s .  

F i n a l l y ,  Alchemy c o n t e n d s  t h a t ,  b e c a u s e  it was a small  
b u s i n e s s  and  t h e  l o w  b i d d e r ,  DLA s h o u l d  have  n o t i f i e d  t h e  
Small B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  when its b i d  was 
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r e j e c t e d .  Alchemy is  a p p a r e n t l y  r e l y i n g  o n  DAR 1 - 7 0 5 . 4 ( c )  
which  c o n c e r n s  SBA's cer t i f i ca te  of competency p r o c e d u r e s .  
However, t h e s e  p r o c e d u r e s  are n o t  a p p l i c a b l e  h e r e  s i n c e  
Alchemy's  b i d  was r e j e c t e d  b e c a u s e  it had e x p i r e d ,  n o t  
b e c a u s e  Alchemy was n o n r e s p o n s i b l e .  

The protest is d e n i e d .  

V !  Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  




