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When u n i o n  c o n t r a c t  would r e q u i r e  
o f f e r o r  t o  pay wages i n  e x c e s s  of r a t e s  
d e t e r m i n e d  u n d e r  Davis-Bacon A c t ,  and 
a c c e p t a n c e  o f  b i d  which  f a i l e d  t o  
acknowledge  amendment c o n t a i n i n g  wage 
d e t e r m i n a t i o n  c l e a r l y  h a s  n o  p r e j u d i c i a l  
e f f e c t  o n  c o m p e t i t i o n ,  o f f e r o r  may b e  
permit ted t o  c u r e  d e f e c t  by a g r e e i n g  to  
ainendment a f t e r  b i d  o p e n i n g .  

B r u t o c o  E n g i n e e r i n g  & C o n s t r u c t i o n ,  I n c .  p ro tes t s  
award t o  anyone  b u t  i t s e l f  u n d e r  I n v i t a t i o n  f o r  B i d s  
( I F B )  N62474-32-3-0244 i s s u e d  by t h e  Nava l  A i r  S ta-  
t i o n ,  Alameda,  C a l i f o r n i a .  The s o l i c i t a t i o n  r e q u e s t e d  
b i d s  to  r epa i r  c o n c r e t e  a p r o n s  a t  t h e  Nava l  A i r  Sta- 
t i o n .  The Navy rejected R r u t o c o ' s  b i d  as  nonrespon-  
s i v e  b e c a u s e  i t  f a i l e d  t o  acknowledge  amendment 1 
c o n t a i n i n g  a r e v i s e d  wage d e t e r m i n a t i o n  u n d e r  t h e  
Davis-Bacon A c t ,  40 U.S.C. 5 2 7 6 ( a )  (1976) ( t h e  
A c t ) .  

B r u t o c o  r e c o g n i z e s  t h a t  its b i d  was d e f e c t i v e  i n  
f c i l i n g  to  acknowledge  t h e  amendment,  b u t  B r u t o c o  
m a i n t a i n s  t h a t  t h e  d e f e c t  s h o u l d  b e  wa ived .  B r u t o c o  
p o i n t s  o u t  t h a t  i t  b i d  $ 1 , 3 9 9 , 6 0 0 ,  compared w i t h  
$1 ,494 ,843  b i d  b y  t h e  n e x t  l o w  o f f e r o r .  B r u t o c o  
asserts t h a t  i t  d i d  n o t  r e c e i v e  a copy o f  t h e  amend- 
ment.  

A c c o r d i n g  t o  B r u t o c o ,  t h e  o n l y  c l a s s  o f  l abor  
a f f e c t e d  b y  t h e  amendment is cemen t  masons;  t h e  
d i f f e r e n c e  i n  t h e  mi r . imm wage r a t e  for t h i s  l abo r  
c l a s s i f i c a t i o n  i n  the o r i g i n a l  d e t e r m i n a t i o n  and i n  
the amendment is $1.15 per h o u r ;  and t h e  t o t a l  
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d i f f e r e n c e  i n  cost f o r  t h e  e n t i r e  c o n t r a c t  is less 
t h a n  $800.001. B r u t o c o  a s se r t s  t h a t  it is  o b l i g a t e d  
to pay a wage r a t e  i n  e x c e s s  o f  t h e  minimum shown on 
t h e  wage r a t e  amendment b e c a u s e  o f  i ts  u n i o n  agree- 
ment. 

The i s s u e  as  w e  view it is t w o f o l d - - ( l )  w h e t h e r  
B r u t o c o  o b t a i n e d  a n y  a c t u a l  o r  t h e o r e t i c a l  c o m p e t i t i v e  
a d v a n t a g e  a s  a r e s u l t  o f  i t s  f a i l u r e  to  acknowledge  
t h e  amendment,  t h u s  a d v e r s e l y  a f f e c t i n g  t h e  competi- 
t i v e  b i d  s y s t e m ;  and  ( 2 )  w h e t h e r  t h e r e  would be an  
a d v e r s e  e f f e c t  on  t h e  i n t e r e s t s  protected by  t h e  A c t .  
We are o f  t h e  o p i n i o n  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  o f  
t h i s  case,  n e i t h e r  t h e  c o m p e t i t i v e  b i d  s y s t e m  n o r  t h e  
A c t  w i l l  be s u b v e r t e d  by  a n  award  to  B r u t o c o .  

We h a v e ,  i n  l i m i t e d  c i r c u m s t a n c e s ,  p e r m i t t e d  a 
b i d d e r  t o  c u r e  a d e f e c t  i n  a n  o t h e r w i s e  r e s p o n s i v e  b i d .  
F o r  example ,  where  a n  i n v i t a t i o n  r e q u i r e s  a p r i ce  o n  
every i t e m  i n  a s o l i c i t a t i o n ,  a b i d  t h a t  d o e s  n o t  
c o n t a i n  a p r i ce  f o r  a n  i t e m  i s  g e n e r a l l y  c o n s i d e r e d  to  
be n o n r e s p o n s i v e  and m u s t  be r e j e c t e d .  T h i s  is so 
b e c a u s e  t h e  b i d d e r  is n o t  l e g a l l y  o b l i g a t e d  to  p e r f o r m  
t h e  work r e p r e s e n t e d  by t h e  m i s s i n g  price.  We h a v e ,  
n o n e t h e l e s s ,  p e r m i t t e d  c o r r e c t i o n  o f  s u c h  a b i d  where  
t h e  b i d  n o t  o n l y  i n d i c a t e s  t h e  p o s s i b i l i t y  o f  t h e  error,  
b u t  a l so  its e x a c t  n a t u r e  and  t h e  p r i c e  i n v o l v e d .  T h i s  
e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  is  p r e m i s e d  on  t h e  t h e o r y  
t h a t  where  t h e  c o n s i s t e n c y  o f  t h e  p r i c i n g  p a t t e r n  on  t h e  
b i d  e s t a b l i s h e s  t h e  error and  t h e  pr ice ,  t o  h o l d  t h e  b i d  
n o n r e s p o n s i v e  would c o n v e r t  a n  o b v i o u s  c l e r i c a l  error of 
o m i s s i o n  t o  a matter o f  r e s p o n s i v e n e s s .  - c  E.g., S e l l a n d  
C o n s t r u c t i o n ,  - I n c . ,  B-201701.2, May 1 9 ,  1 9 8 1 ,  81-1 CPD 

3 .  

The p r o c u r e m e n t  r e g u l a t i o n s  a l so  r e c o g n i z e ,  and 
w e  have  p e r m i t t e d ,  t h e  w a i v e r  o f  a b i d ' s  t e c h n i c a l  non- 
r e s p o n s i v e n e s s  where  it w a s  shown t h a t  t h e  d e v i a t i o n  d i d  
n o t  h a v e  a n y  r e l a t i v e  impact on  b i d  pr ices  b e c a u s e  

l A b o u t  . 8  p e r c e n t  of t h e  $95 ,213  d i f f e r e n c e  be tween 
B r u t o c o ' s  h i d  and t h a t  o f  t h e  s e c o n d  l o w  b i d d e r .  
T h e r e  is  n o  e v i d e n c e  on  t h e  r e c o r d  t o  r e b u t  t h e s e  
a s s e r t i o n s  . 
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its e f f e c t  was d e  minimus. S e e  Roarda, I n c . ,  
B-192443, NovemEr  2 2 ,  1 P 7 8 , 7 8 - 2  CPD 3 5 9 7 I n  Roarda ,  
w e  c o n s i d e r e d  t h e  p o s s i b l e  impact  o f  p r i c e  t o  t h e  
Government o f  .1 p e r c e n t  o f  t h e  l o w  b i d d e r ' s  t o t a l  
pr ice  and 4 percent  o f  t h e  d i f f e r e n c e  between t h e  l o w  
and t h e  second lowest b i d  t o  be so i n s i g n i f i c a n t  a s  t o  
permit t h e  w a i v e r  o f  t h e  d e v i a t i o n  a s  a minor  
i n f o r m a l i t y .  

When w e  v iew t h e  f a c t s  o f  t h i s  case i n  r e l a t i o n  
to  t h e  f a c t o r s  d i s c u s s e d  above ,  w e  c o n c l u d e  t h a t ,  a t  
l e a s t  i n s o f a r  a s  t h e  e f f e c t  on t h e  c o m p e t i t i v e  b i d  
s y s t e m  is c o n c e r n e d ,  Brutoco's f a i l u r e  t o  acknowledge 
t h e  amendment c a n n o t  r e a s o n a b l y  be c o n s t r u e d  t o  a f f e c t  
t h e  competition s u c h  t h a t  t h e  c o m p e t i t i v e  b i d  s y s t e m  
w i l l  b e  a d v e r s e l y  a f f e c t e d  i f  t h e  f i r m  is permit ted 
now t o  c u r e  t h e  d e f e c t  by acknowledging  t h e  amend- 
ment.  

However, w e  a l so  r e c o g n i z e  t h a t  t h e  A c t ' s  p r i n c i -  
pal  p u r p o s e  is to  protect a c o n t r a c t o r ' s  employees  
from s u b s t a n d a r d  e a r n i n g s  by f i x i n g  a f l o o r  unde r  
wages on  Government projects .  U n i t e d  S t a t e s  v. Bincr- 
h a i t o n  -Constructip_n_-?o.; -- I n c . ,  347 U.S. 1 7 1  ! 1 9 5 3 ) . -  
For t h a t  r e a s o n ,  w e  have always h e l d  t h a t  t h e  f a i l u r e  
t o  acknowledge a wage r a t e  d e t e r m i n a t i o n  i s  a m a t e r i a l  
d e v i a t i o n  t h a t  c a n n o t  be waived b e c a u s e  t h e  absence of 
s u c h  a n  acknowledgment  would n o t  l e g a l l y  o b l i g a t e  t h e  
b i d d e r  t o  pay t h e  s p e c i f i e d  wages t o  i t s  employees.  
A i r - S e r v i c e s  Company, B-204532, September  22, 1981,  
81-2 CPD T40. 

Y e t ,  t h e r e  a r e  c i r c u m s t a n c e s  a s  a p rac t i ca l  
matter where t h e  r i g h t s  o f  t h e s e  employees  a r e  p ro -  
t e c t e d - - n o t  by any  a c t  o f  t h e  Government--but t h r o u g h  
t h e  c o n t r a c t u a l  r e l a t i o n s h i p  o f  t h e  employees '  u n i o n  
and t h e  e m p l o y e r / b i d d e r .  Thus ,  w h e r e  i t  c a n  be shown 
t h a t  t h e  employees  i n  q u e s t i o n  are  i n  f a c t  c o v e r e d  by 
a c o n t r a c t  t h a t  l e g a l l y  b i n d s  t h e  e m p l o y e r / b i d d e r  t o  
pay  wages n o t  l e s s  t h a n  t h e  S e c r e t a r y  o f  L a b o r ' s  
minimum wage r a t e  d e t e r m i n a t i o n ,  w e  t h i n k  t h a t  t h e  
employees  have  b e e n  protected from t h e  e v i l s  t h e  A c t  
was d e s i g n e d  t o  f o r e c l o s e .  Because o f  i ts l e g a l  
o b l i g a t i o n  u n d e r  a u n i o n  c o n t r a c t ,  w e  d o  n o t  see how a 
b i d d e r  c o u l d  r e f u s e  t o  acknowledge a wage r a t e  deter-  
m i n a t i o n  a f t e r  b i d  o p e n i n g  by c l a i m i n g  i t  d i d  n o t  
i n t e n d  t o  pay  t h e  wages s e t  f o r t h  i n  it. Thus,  t h e  
e m p l o y e r / b i d d e r ' s  a b i l i t y  t o  d i savow i ts  b i d  on  t h e  
b a s i s  o f  t h e  wage r a t e  d e t e r m i n a t i o n  alone is  so 
remote t h a t  i t  c a n  be d i s r e g a r d e d .  
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W e  a l so  r e c o g n i z e  t h a t  t h e r e  are o t h e r  admin i s -  
t r a t i v e  f a c t o r s  i n v o l v e d  i n  t h e  p r o t e c t i o n  o f  t h e  
e m p l o y e e s '  r i g h t  t o  a d e q u a t e  payment ,  s u c h  as  t h e  
r i g h t  o f  t h e  Government t o  w i t h h o l d  payments  t o  t h e  
c o n t r a c t o r  to  t h e  e x t e n t  n e c e s s a r y  t o  pay t h e  
employees  t h e  d i f f e r e n c e  be tween t h e  wages a c t u a l l y  
paid and t h o s e  required by t h e  d e t e r m i n a t i o n .  4 0  
U . S . C .  S 276a. 

F o r  t h a t  reason, w e  b e l i e v e  t h e  wage r a t e  deter-  
m i n a t i o n  m u s t  be acknowledged p r i o r  t o  award, to  
a f f o r d  t h e  f u l l  p a n o p l y  o f  p r o t e c t i o n  c o n t e m p l a t e d  by 
t h e  A c t .  

W e  t h i n k ,  t h e n ,  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  of 
t h i s  case, t h e  f a i l u r e  t o  acknowledge t h e  amendment is 
immaterial and  t h a t  B r u t o c o  s h o u l d  be p e r m i t t e d  t o  
c u r e  t h e  t e c h n i c a l  d e f i c i e n c y  i n  i t s  b i d  by acknowl- 
e d g i n g  t h e  amendment. 

The p ro tes t  is  s u s t a i n e d .  

of t h e  U n i t e d  S t a t e s  
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