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1. P r o t e s t e r  is  a n  i n t e r e s t e d  p a r t y  u n d e r  
GAO protest  p r o c e d u r e s  when i t  asserts 
t h a t  it would have  s u b m i t t e d  o f f e r  b u t  
for a l l e g e d  d e f e c t s  i n  t h e  s o l i c i t a t i o n ' s  
r e q u i r e m e n t s  . 

2. Where a g e n c y  p r e s e n t s  prima f a c i e  case 
j u s t i f y i n g  u s e  of " b r a n d  name o n l y "  re- 
s t r i c t i o n  i n  RFP, b u r d e n  i s  on  p ro tes te r  
t o  show t h a t  r e s t r i c t i o n  is u n r e a s o n a b l e .  
P r o t e s t e r  f a i l s  t o  meet t h i s  b u r d e n  where  
its o n l y  e v i d e n c e  is  b a r e  a l l e g a t i o n  t h a t  
a g e n c y ' s  n e e d s  c a n  be met by o t h e r  e q u i p -  
ment .  

S . A . F . E .  E x p o r t  C o r p o r a t i o n  (SAFE) p r o t e s t s  t h e  
r e q u i r e m e n t  t h a t  n o  s u b s t i t u t e s  be o f f e r e d  f o r  t h e  
b r a n d  name e l e c t r o n i c  e q u i p m e n t  s o l i c i t e d  by RFP N o .  
DAJA37-82-R-0634 i s s u e d  b y  t h e  U.S. A r m y  C o n t r a c t i n g  
Agency,  Europe .  W e  f i n d  t h e  r e s t r i c t i o n  t o  be r e a s o n a b l y  
r e l a t e d  to  t h e  a g e n c y ' s  n e e d s  a n d ,  t h u s ,  d e n y  t h e  pro- 
test. 

The s o l i c i t a t i o n  s o u g h t  o f f e r s  f o r  30 l i n e  items 
of e l e c t r i c a l  e q u i p m e n t  and  s p e c i f i e d  May 1 8 ,  1982 a s  
t h e  c l o s i n g  d a t e  f o r  receipt  of o f f e r s .  With t h e  excep-  
t i o n  of l i n e  items 0002,  0 0 0 4 ,  0 0 2 8 ,  and  0029,  t h e  
s o l i c i t a t i o n  r e q u i r e d  t h a t  a l l  of t h e  e q u i p m e n t  b e  "Type 
Esser * * *, N o  S u b s t i t u t e . "  SAFE o r i g i n a l l y  p r o t e s t e d  
t o  t h e  a g e n c y  b e f o r e  t h e  da t e  se t  f o r  r ece ip t  of pro- 
posals c o n t e n d i n g  t h a t  t h e  "no  s u b s t i t u t e "  p r o v i s i o n  
r e s t r i c t e d  c o m p e t i t i o n .  By l e t t e r  o f  May 1 9 ,  t h e  Army 
d e n i e d  S A F E ' S  protest .  T h e r e a f t e r ,  o n  May 2 7 ,  t h e  Army 
made award  t o  t h r e e  f i r m s  f o r  a l l  t h e  items c o n t a i n e d  
i n  t h e  s o l i c i t a t i o n .  SAFE oHG, a f i r m  a f f i l i a t e d  w i t h  
the pro te s t e r ,  was awarded  a c o n t r a c t  €or e q u i p m e n t  u n d e r  
two of t h e  l i n e  i t e m s  w h i c h  were n o t  r e s t r i c t e d  to  Esser 
e q u i p m e n t  . 
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The A r m y  c o n t e n d s  t h a t  w e  s h o u l d  d i s m i s s  t h e  p r o t e s t  
b e c a u s e  SAFE i s  n o t  a n  i n t e r e s t e d  p a r t y .  I t  a r g u e s  t h a t  
SAFE h a s  no  d i r e c t  o r  s u b s t a n t i a l  economic  i n t e r e s t  i n  t h e  
a c q u i s i t i o n  b e c a u s e  a l t h o u g h  its a f f i l i a t e  d i d  s u b m i t  a n  
o f f e r ,  t h e  p ro tes te r  i t s e l f  d i d  n o t .  W e  d i s a g r e e .  Fihere,  
as here,  a p ro te s t e r  c o n t e n d s  t h a t  i t  was p r e v e n t e d  f rom 
s u b m i t t i n g  a n  o f f e r  b e c a u s e  o f  r e s t r i c t i v e  s p e c i f i c a t i o n s ,  
t h e  p ro t e s t e r  h a s  a s u b s t a n t i a l  enough economic  i n t e r e s t  
a t  s t a k e  t o  b e  c o n s i d e r e d  a n  i n t e r e s t e d  p a r t y  u n d e r  o u r  
Bid P r o t e s t  P r o c e d u r e s ,  4 C.F.R. P a r t  2 1  ( 1 9 8 2 ) .  -- S e e  F r e d  
A n d e r s o n ,  B-196025, F e b r u a r y  11, 1 9 8 0 ,  80-1 CPD 120. 

SAFE c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  u n d u l y  r e s t r i c t e d  
c o m p e t i t i o n  b y  l i m i t i n g  o f f e r o r s  t o  s u p p l y i n g  o n l y  e q u i p -  
ment  made by Esser. I t  a r g u e s  t h a t  t h e r e  are  a number of 
b r a n d s  t h a t  are  c o m p a t i b l e  w i t h  t h e  Esser s y s t e m ,  and  
t h e r e f o r e ,  t h e  b r a n d  name l i m i t a t i o n  is  i n  e x c e s s  of t h e  
Army's minimum n e e d s .  

The Army r e s p o n d s  t h a t  t h o s e  i tems r e q u i r e d  t o  b e  made 
by Esser were s o u g h t  to  expand and s u p p l e m e n t  e x i s t i n g  
i n s t a l l e d  e q u i p m e n t  m a n u f a c t u r e d  by t h a t  f i r m .  N o  s u b s t i -  
t u t i o n  was pe rmi t t ed ,  i t  s t a t e s ,  b e c a u s e  t h e  e q u i p m e n t  was 
r e q u i r e d  t o  be e l e c t r i c a l l y  compatible w i t h  these e x i s t i n g  
Esser s y s t e m s .  F i n a l l y ,  t h e  a g e n c y  n o t e s  t h a t  s e v e n  f i r m s  
were s o l i c i t e d  and  f i v e  s u b m i t t e d  o f f e r s .  

Government  p r o c u r e m e n t  o f f i c i a l s ,  who are f a m i l i a r  w i t h  
t h e  c o n d i t i o n s  u n d e r  wh ich  s u p p l i e s ,  e q u i p m e n t  or s e r v i c e s  
have  b e e n  u s e d  i n  t h e  p a s t ,  and  how t h e y  are  t o  be  u s e d  
in t h e  f u t u r e ,  are g e n e r a l l y  i n  t h e  b e s t  p o s i t i o n  t o  know 
t h e  G o v e r n m e n t ' s  a c t u a l  minimum n e e d s  a n d ,  t h e r e f o r e ,  a r e  
b e s t  a b l e  to  d r a f t  a p p r o p r i a t e  s p e c i f i c a t i o n s .  I n t e r s c i e n c e  
S y s t e m s ,  I n c . ,  B-205458,  Narch 9 ,  1 9 8 2 ,  82-1 CPD 220.  Gen- 
e r a l l y ,  when a s p e c i f i c a t i o n  h a s  b e e n  c h a l l e n g e d  a s  u n d u l y  
r e s t r i c t i v e  o f  c o m p e t i t i o n ,  i t  is  incumben t  upon t h e  p ro -  
c u r i n g  a g e n c y  to  e s t a b l i s h  prima f a c i e  s u p p o r t  f o r  i t s  
c o n t e n t i o n  t h a t  t h e  r e s t r i c t i o n s  i t  i m p o s e s  are  r e a s o n a b l y  
r e l a t e d  to  i t s  n e e d s .  But  o n c e  t h e  a g e n c y  e s t a b l i s h e s  t h i s  
s u p p o r t ,  t h e  b u r d e n  is t h e n  o n  t h e  p ro t e s t e r  t o  show t h a t  
t h e  r e q u i r e m e n t s  c o m p l a i n e d  of are c l e a r l y  u n r e a s o n a b l e .  
Walter K i d d e ,  D i v i s i o n  o f  K i d d e ,  I n c . ,  B-204734, J u n e  1 7 ,  
1 9 8 2 ,  82-1 C P D  539. 
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Here, t h e  Army h a s  made a prima f a c i e  showing t h a t  t h e  
need to  i n t e g r a t e  these items i n t o  e x i s t i n g  alarm s y s t e m s  
r e q u i r e d  t h a t  t h e  c o m p o n e n t s  p r o c u r e d  be made by Esser. 
Al though  S A F E  h a s  a l leqed  t h a t  t h e  a g e n c y ' s  c o m p a t i b i l i t y  
r e q u i r e m e n t s  c a n  be m e t  by o t h e r  t h a n  Esser components ,  i t  
h a s  n o t  come f o r w a r d  w i t h  a n y  e v i d e n c e  t o  s u p p o r t  t h i s  
p o s i t i o n .  S p e c i f i c a l l y ,  SAFE has  n o t  i n d i c a t e d  wha t  t y p e s  
of components it would have o f f e r e d  t o  s a t i s f y  t h e  age r . cy ' s  
needs .  T h u s ,  SAFE h a s  n o t  s u s t a i n e d  i t s  burden  of p r o v i n g  
t h a t  t h e  a g e n c y ' s  d e t e r m i n a t i o n  was c l e a r l y  u n r e a s o n a b l e .  

I n  i t s  comments on t h e  Army r e p o r t ,  SAFE c o n t e n d s  t h a t  
t h e  items c o n t a i n e d  i n  t h e  s o l i c i t a t i o n  would be s u f f i c i e n t  
t o  make up " t w o  complete Esser s y s t e m s  on a s e l f - s t a n d i n g  
b a s i s . "  Assuming f o r  t h e  s a k e  o f  a rgument  t h a t  S A F E ' S  con- 
t e n t i o n  is  co r rec t ,  w e  have  no  reason t o  q u e s t i o n  t h e  
a g e n c y ' s  s ta tement  t h a t  t h e s e  components  are i n t e n d e d  f o r  
u s e  i n  a n  e x i s t i n g  sys t em.  

The pro te s t  is d e n i e d .  
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