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Agency properly determined to relax testing 
requirements where incumbent has been the 
only awardee over the 12-year procurement 
history of the requirement and prior procure- 
ments have resulted in minimal competition 
and frequent protests which have resulted in 
GAO decisions requiring the agency to attempt 
to increase the feasibility of effective 
competition. 

Agency determination to increase the number 
of days in the test period for the production 
of demonstration computer tapes was reason- 
able in view of agency goal of fostering 
competition and determination that any test 
was necessarily of limited scope and that 
relaxed timeframe provided only speculative 
risk of possibility of inaccurate or un- 
representative test results, which was out- 
weighed by the possible benefits of increased 
competition. 

International Computaprint Corporation (ICC) protests 
the action of the Department of Commerce (Commerce) in 
amending request for proposals (RFP) No. PT-82-SAC-00316, 
for the preparation of patent data on computer magnetic tape 
for the Patent Full-Text Data Base and related requirements 
of the Patent and Trademark Office. 

The RFP states that offerors may be required to 
complete a Pilot Patent Production Demonstration (PPPD), 
which is essentially a benchmark test, in order to demon- 
strate the technical capability to produce the required 
tapes. In order to perform the PPPD, an offeror is given 
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a d v a n c e  n o t i c e  of t h e  a v a i l a b i l i t y  of 25 s e l e c t e d  p a t e n t  
f i l e s ;  i t  is t h e n  p r o v i d e d  w i t h  t h e  a c t u a l  f i l e s  fo r  a 
s p e c i f i e d ,  l i m i t e d  time per iod .  The o f f e r o r  is r e q u i r e d  t o  
p r o d u c e  and  d e l i v e r  t h e  comple t ed  c o m p u t e r  tapes  f o r  t e c h -  
n i c a l  e v a l u a t i o n  by  t h e  agency .  The PPPD p r o v i d e s  f o r  t w o  
p o s s i b l e  r e s u b m i s s i o n s  o f  c o r r e c t e d  tapes  w i t h i n  l i m i t e d  
t i m e  p e r i o d s  i f  t h e  tapes are i n i t i a l l y  r e j e c t e d  a s  unac-  
c e p t a b l e  f o r  t e c h n i c a l  r e a s o n s .  The RFP requires t h a t  t h e  
f i n a l l y  s u b m i t t e d  d e m o n s t r a t i o n  tapes  m u s t  c l e a r l y  e s t a b l i s h  
a b a s i s  f o r  d e t e r m i n i n g  t h a t  t h e  o f f e r o r  h a s  t h e  r e q u i s i t e  
t e c h n i c a l  u n d e r s t a n d i n g  o f  t h e  r e q u i r e m e n t s  and has  p r o v i d e d  
s u b s t a n t i a l  e v i d e n c e  o f  t h e  c a p a b i l i t y  t o  produce t h e  work 
a c c u r a t e l y  and i n  a t i m e l y  manner .  

The RFP i n i t i a l l y  p r o v i d e d  f o r  n o t i f i c a t i o n  5 work ing  
d a y s  i n  advance  o f  t h e  a v a i l a b i l i t y  o f  t h e  f i l e s  and f o r  10  
w o r k i n g  d a y s  f o r  a c t u a l  p r o d u c t i o n  of t h e  tapes  u n d e r  t h e  
PPPD. Amendment N o .  0001, t o  which  I C C  o b j e c t s ,  i n c r e a s e d  
t h e  t i m e  pe rmi t t ed  f o r  a c t u a l  p r o d u c t i o n  of t h e  tapes u n d e r  
t h e  PPPD t o  35 w o r k i n g  d a y s .  

I C C ,  t h e  i n c u m b e n t ,  asser ts  t h a t  t h i s  i n c r e a s e d  t i m e  
p e r i o d  is  i n c o n s i s t e n t  w i t h  t h e  p o r t i o n s  o f  t h e  RFP t h a t  
e m p h a s i z e  t h e  i m p o r t a n c e  of t i m e l i n e s s  of p e r f o r m a n c e  and 
makes a m e a n i n g f u l  PPPD i m p o s s i b l e .  ICC a r g u e s  t h a t  t h e  
t i m e  i n c r e a s e  u n d e r m i n e s  t h e  i n t e n t  of t h e  s o l i c i t a t i o n  by 
making i t  p o s s i b l e  f o r  a n  offeror t o  create a custom- 
ta i lored se t  o f  programs which would permi t  a c c e p t a b l e  
d e l i v e r y  o f  t h e  .25 p a t e n t s  i n v o l v e d  i n  t h e  PPPD, b u t  which  
would b e  i n e f f e c t i v e  i n  a n  ac tua l  p r o d u c t i o n  mode. 

We f i n d  t h e  p ro tes t  w i t h o u t  merit.  

C o m m e r c e  i n d i c a t e s  t h a t  i t  i s s u e d  t h e  amendment i n  
r e s p o n s e  t o  a p o t e n t i a l  o f f e r o r ' s  c o n t e n t i o n  t h a t  i t  would 
n o t  b e  a b l e  to  d e v e l o p  t h e  e x t e n s i v e  compute r  s o f t w a r e  
r e q u i r e d  w i t h i n  t h e  10-day p e r f o r m a n c e  per iod .  The con-  
t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  e x t e n d i n g  t h e  PPPD p e r i o d  
was i n  t h e  b e s t  i n t e r e s t  of t h e  Government  as it would s e r v e  
t o  f o s t e r  c o m p e t i t i o n .  I n  r e a c h i n g  t h i s  d e t e r m i n a t i o n ,  t h e  
c o n t r a c t i n g  o f f i c e r  took i n t o  c o n s i d e r a t i o n  t h e  c o m p l e x i t y  
of t h e  work and t h e  a s s o c i a t e d  h i g h  s t a r t u p  costs  and  t h e  
fac t  t h a t  o n l y  o n e  p r o p o s a l  was r e c e i v e d  u n d e r  t h e  t w o  pr ior  
s o l i c i t a t i o n s  f o r  t h i s  r e q u i r e m e n t .  I n  a d d i t i o n ,  t h e  con-  
t r a c t i n g  o f f i c e r  found  t h a t  t h e  o r i g i n a l  PPPD t i m e  con- 
s t r a i n t s  were i n c o n s i s t e n t  w i t h  t h e  r e q u i r e m e n t  of o u r  
O f f i c e  f o r  f l e x i b i l i t y  i n  t h e  a p p l i c a t i o n  of benchmark and 
o t h e r  t e s t  r e q u i r e m e n t s  . 
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T h i s  c o n t r a c t u a l  r e q u i r e m e n t  h a s  e x i s t e d  s i n c e  1970 and 
o n l y  I C C  h a s  b e e n  awarded  and performed t h e  c o n t r a c t .  
P r e c e d i n g  s o l i c i t a t i o n s  have  been  t h e  s u b j e c t  o f  numerous  
protests t o  our  O f f i c e .  These  p ro tes t s  e s s e n t i a l l y  h a v e  
c o n c e r n e d  t h e  a l l e g e d l y  o v e r l y  r e s t r i c t i v e  n a t u r e  o f  t h e  
s o l i c i t a t i o n ,  and  f r e q u e n t l y  t h e  p r o t e s t s  have  been  s u c c e s s -  
f u l ,  r e s u l t i n g  i n  a v a r i e t y  o f  r ecommenda t ions  by  o u r  O f f i c e  
t h a t  Commerce t a k e  s t eps  t o  i n c r e a s e  t h e  p o s s i b i l i t y  o f  
c o m p e t i t i o n .  I n  i t s  e f f o r t  to  fos t e r  c o m p e t i t i o n  o v e r  t h e  
y e a r s ,  Commerce h a s  s u b s t a n t i a l l y  r e l a x e d  t h e  PPPD 
r e q u i r e m e n t s .  

I C C  c o n t e n d s  t h a t  Commerce's r e l a x a t i o n  of t h e  PPPD 
r e q u i r e m e n t s  c o n s t i t u t e s  a m i s a p p r e h e n s i o n  on  Commerce's 
p a r t  t h a t  i t  is r e q u i r e d  to  c o m p e n s a t e  f o r  I C C ' s  p resumed 
a d v a n t a g e  as  a n  incumben t .  I C C  f u r t h e r  a s se r t s  t h a t ,  i n  a n y  
case, i n  i t s  e f f o r t  t o  f o s t e r  c o r n p e t i t i o n ,  Commerce h a s  
i n c r e a s e d  t h e  wrong time per iod ,  i .e . ,  i t  s h o u l d  h a v e  
i n c r e a s e d  t h e  time p e r i o d  be tween  n o t i c e  t h a t  t h e  PPPD w i l l  
be h e l d  and  t h e  t i m e  t h a t  t h e  t e s t  p a t e n t  f i l e s  become 
a v a i l a b l e ,  r a t h e r  t h a n  t h e  time f o r  p r o d u c t i o n  of t h e  tapes.  

I C C  is correct i n  i t s  g e n e r a l  a s s e r t i o n  t h a t  t h e  
Government  is n o t  r e q u i r e d  to  s t r u c t u r e  i t s  p r o c u r e m e n t s  so 
as  t o  n e u t r a l i z e  t h e  c o m p e t i t i v e  a d v a n t a g e s  of incumbency.  
However,  it d o e s  n o t  f o l l o w  t h a t  a n  a g e n c y  is p r e c l u d e d  f rom 
a t t e m p t i n g  t o  f o s t e r  c o m p e t i t i o n  by p r o v i d i n g  fo r  a n  e v a l u a -  
t i o n  method which  i n c r e a s e s  t h e  f e a s i b i l i t y  of e f f e c t i v e  
c o m p e t i t i o n  by n o n i n c u m b e n t s .  T h i s  is i n  a c c o r d  w i t h  t h e  
g e n e r a l  s t a t u t o r y  and  r e g u l a t o r y  p r e f e r e n c e  f o r  maximum 
f e a s i b l e  c o m p e t i t i o n  a n d ,  a lso,  w i t h  t h e  v e r y  o b j e c t i v e  of 
our b i d  p ro tes t  f u n c t i o n  t o  i n s u r e  f u l l  and  free c o m p e t i t i o n  
for Government  c o n t r a c t s .  T r i n i t y  S e r v i c e s  I n c . ,  
B-206959.2, J u n e  1 4 ,  1 9 8 2 ,  82-1 CPD 577;  Don-Ko Water 
T r e a t m e n t  Company, B-203067,  May 28 ,  1 9 8 1 ,  81-1 CPD 419.  
I n  f u r t h e r a n c e  o f  t h i s  po l icy ,  w e  h a v e  i n d i c a t e d  t h a t  w e  
w i l l  n o t  q u e s t i o n  t h e  u s e  of r e l a x e d ,  less r e s t r i c t i v e  
s p e c i f i c a t i o n s  or t e s t i n g  r e q u i r e m e n t s  a b s e n t  e v i d e n c e  o f  

- 

f a v o r i t i s m .  Davey Compressor Company, B-203781.2, May 1 0 ,  
1 9 8 2 ,  82-1 C P D  4 4 4 ;  Honeywel l ,  I n c . ,  B-205093, March 1 6 ,  
1 9 8 2 ,  8 2 - 1  CPD 248;  Union C a r b i d e  C o r p o r a t i o n ,  B-188426, 
S e p t e m b e r  20 ,  1 9 7 7 ,  77-2 CPD 204 .  S i m i l a r l y ,  w e  have  
e m p h a s i z e d  t h e  n e e d  for f l e x i b i l i t y  i n  t h e  c o n d u c t  of 
benchmark  t e s t s  and  t h e  c o n c o m i t a n t  u n d e s i r a b i l i t y  o f  
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"pass/fai l"  benchmark tests. 
B-198876, O c t o b e r  3 ,  1 9 8 0 ,  80-2 C P D  240; Id . - -Recons idera-  
t i o n ,  60 Comp. Gen. 1 5 1  (19811, 81-1 CPD 1; E l g a r  Corpora -  
- t i o n ,  B-186660 O c t o b e r  20 ,  1976, 76-2 C P D  350. I n  v i ew o f  
t h e  h i s t o r y  of t h i s  p r o c u r e m e n t ,  w e  b e l i e v e  t h a t  Commerce's 
d e c i s i o n  to  r e l a x  t h e  PPPD r e q u i r e m e n t s  i n  o r d e r  to  f o s t e r  
c o m p e t i t i o n  was w e l l  f o u n d e d .  

S e e  The Computer  Company, - 

With  respec t  t o  ICC's a l l e g a t i o n  t h a t  Commerce 
i n c r e a s e d  t h e  wrong t i m e  per iod ,  i .e . ,  t h a t  i t  s h o u l d  have  
i n c r e a s e d  t h e  5-day n o t i f i c a t i o n  per iod r a t h e r  t h a n  t h e  
p r o d u c t i o n  pe r iod ,  w e  b e l i e v e  t h a t  Commerce had a r e a s o n a b l e  
b a s i s  f o r  i t s  d e c i s i o n .  
b e n c h m a r k i n g ,  o u r  s t a n d a r d  of r e v i e w  is t h e  same as  f o r  any  
o t h e r  e v a l u a t i o n  procedure, i .e . ,  t h e  e s t a b l i s h m e n t  o f  
q u a l i f i c a t i o n  and  t e s t i n g  p r o c e d u r e s  i s  a matter w i t h i n  t h e  
t e c h n i c a l  expert ise  o f  t h e  c o g n i z a n t  p r o c u r i n g  a c t i v i t y .  W e  
w i l l  n o t  q u e s t i o n  t h e  u s e  of s u c h  procedures u n l e s s  t h e y  are 

I n  d e c i d i n g  a protest  i n v o l v i n g  

- 

w i t h o u t  a - r e a s o n a b l e  b a s i s .  W e s t i n g h o u s e  I n f o r m a t i o n  Ser-  
v i c e s ,  B-204225, March 1 7 ,  1982 ,  82-1 C P D  253;  Tymshare ,  
I n c . ,  8-190822,  Septe inber  5 ,  1 9 7 8 ,  78-2 CPD 167 ;  B u r r o u g h s  
C o r p o r a t i o n ,  B-187769, J u l y  1 2 ,  1 9 7 7 ,  77-2 CPD 16 .  W e  n o t e  
t h a t  a s s u r a n c e  t h a t  s u f f i c i e n t l y  r i g o r o u s  s p e c i f i c a t i o n s  are 

- 

used  i s  o r d i n a r i l y  of  c o n c e r n  p r i m a r i l y  t o  p r o c u r e m e n t  per- 
s o n n e l  and  u s e r  a c t i v i t i e s ,  s ince it  is t h e y  who m u s t  s u f f e r  
a n y  d i f f i c u l t i e s  which  r e s u l t  f rom i n a d e q u a t e  e q u i p m e n t .  
Grove M a n u f a c t u r i n g  Company, B-202531, Augus t  1 7 ,  1 9 8 1 ,  81-2 
CPD 1 4 7 .  Thus ,  to  t h e  e x t e n t  t h a t  I C C ' s  o b j e c t i o n s  r e l a t e  
simply to  t h e  a l l e g e d l y  i n a d e q u a t e  p r o t e c t i o n  a f f o r d e d  t o  
t h e  a g e n c y  b y  t h e  r e l a x e d  PPPD t e s t ,  i t  is n o t  f o r  r e v i e w  by 
o u r  O f f i c e  i n  t h e  a b s e n c e  of e v i d e n c e  o f  f r a u d  o r  w i l l f u l  
m i s c o n d u c t  b y  p r o c u r e m e n t  or u s e r  p e r s o n n e l .  Grove ,  s u p r a .  

I n  v i e w  of t h e  c i r c u m s t a n c e s  o f  t h i s  p r o c u r e m e n t ,  w e  
b e l i e v e  t h a t  Commerce had a r e a s o n a b l e  b a s i s  f o r  e s t a b l i s h -  
i n g  t h e  amended timeframe w i t h i n  wh ich  t h e  PPPD p r o d u c t i o n  
was to  b e  p e r f o r m e d .  The PPPD is  a l i m i t e d  t e s t  which  b o t h  
Commerce and I C C  a g r e e  does n o t  p r o v i d e  p r o o f  of a n  
o f fe ror ' s  a b i l i t y  t o  p r o d u c e  a t  f u l l - p r o d u c t i o n  c a p a c i t y .  
Commerce a l s o  r e c o g n i z e d  t h a t  i t  would be p o s s i b l e  f o r  a n  
o f fe r  to  " s imula t e"  resu l t s  i n  t h e  o r i g i n a l  10-working-day 
p r o d u c t i o n  p e r i o d .  W e  f i n d ,  however ,  t h a t  Commerce r e a s o n -  
a b l y  c o n c l u d e d  t h a t  n o t w i t h s t a n d i n g  t h e  s p e c u l a t i v e  r i s k  
t h a t  a p r o s p e c t i v e  c o n t r a c t o r  would a t tempt  s i m u l a t e d  
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p r o d u c t i o n  b e c a u s e  of t h e  e x t e n s i o n ,  t h e  b e n e f i t  t o  t h e  
Government  t h r o u g h  a f f o r d i n g  p o t e n t i a l  offerors  a f a i r  
o p p o r t u n i t y  t o  compete for t h e  award  b y  e x t e n d i n g  t h e  PPPD 
p e r i o d  f a r  o u t w e i g h s  a n y  p o s s i b l e  i n c r e a s e  i n  r i s k .  

We d e n y  t h e  protest. 

0 of t h e  U n i t e d  S ta tes  

, 




