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Our r e v i e w  of t h e  w i t h h e l d  materials shows t h a t  
DAVA's e v a l u a t i o n  was r e a s o n a b l e .  

I n  b o t h  p r o c u r e m e n t s  B r a y ' s  t e c h n i c a l  p r o p o s a l s  
r e c e i v e d  lower scores t h a n  t h e  a w a r d e e s '  u n d e r  a l l  
t h r e e  e v a l u a t i o n  c r i t e r i a  ( q u a l i f i c a t i o n s  and 
e x p e r i e n c e  o f  t h e  p r o p o s e d  p r o d u c t i o n  team, c r e a t i v i t y  
as d e m o n s t r a t e d  i n  t h e  sample, and  t e c h n i c a l  q u a l i t y  of 
sample p r o d u c t i o n ) .  Under  RFP -0004 ,  DAVA scored t h e  
q u a l i f i c a t i o n s  and  e x p e r i e n c e  o f  B r a y ' s  p r o d u c t i o n  team 
l o w  b e c a u s e  t h e  resumes o f  B r a y ' s  key p e r s o n n e l  showed 
no  e d i t i n g  e x p e r i e n c e ,  and  because i t s  p r o p o s e d  
d i r e c t o r  had less e x t e n s i v e  e x p e r i e n c e  t h a n  t h e  
d i r e c t o r  p r o p o s e d  by An ima t ion  A r t s .  B r a y ' s  sample 
f i l m  r e c e i v e d  l o w  scores i n  c r e a t i v i t y  and t e c h n i c a l  
q u a l i t y  b a s i c a l l y  b e c a u s e  t h e  sample i n c l u d e d  o n l y  
simple a n i m a t i o n  w h e r e a s  t h e  RFP r e q u i r e d  more complex 
a n i m a t i o n ,  c o m p r i s i n g  a p p r o x i m a t e l y  50 p e r c e n t  of t h e  
f i l m .  I n  c o n t r a s t ,  An ima t ion  A r t s  r e c e i v e d  h i g h  scores 
for t h e  a n i m a t i o n  i n  i t s  sample. 

B r a y  d i d  n o t  f u r n i s h  a sample  w i t h  i t s  o r i g i n a l  
proposal. R a t h e r ,  i t s  proposal n o t e d  tkto sample f i l m s  
t h a t  had  b e e n  p r o d u c e d  f o r  t h e  Navy, which  B r a y  c o n t e n d s  
d e m o n s t r a t e  B r a y ' s  a b i l i t i e s  a l o n g  t h e  l i n e  r e q u i r e d  by  
t h e  RFP. S i n c e  t h e  f i l m s  are c l a s s i f i e d  f o r  s e c u r i t y  
p u r p o s e s ,  Bray  c o u l d  n o t  s u p p l y  them,  and  t h e r e f o r e  a s k e d  
DAVA t o  seek them from t h e  Navy. Bray  c o m p l a i n s  t h a t  
DAVA r e f u s e d  to  a s k  t h e  Navy f o r  t h e  f i l m s  and i n s t e a d  
r e q u e s t e d  B r a y  t o  s u b m i t  a n o t h e r  sample, which Bray  
c o n t e n d s  was n o t  as  i n d i c a t i v e  o f  i t s  c a p a b i l i t i e s  w i t h  
respect to  t h e  e f f o r t  s o l i c i t e d  by  t h e  IJavy. DAVA 
r e s p o n d s  t h a t  t h e  e v a l u a t i o n  of t h e  Navy f i l m s  w o u l d  h a v e  
v i o l a t e d  Depar tmen t  o f  D e f e n s e  I n f o r m a t i o n  S e c u r i t y  
Program R e g u l a t i o n s .  

We f i n d  no  merit t o  B r a y ' s  c o m p l a i n t .  W e  d o  n o t  
b e l i e v e  t h a t  t h e  c o n t r a c t i n g  agency  was r e q u i r e d .  t o  s e e k  
a sample from a n y  o t h e r  s o u r c e ;  s i n c e  t h e  RFP r e q u i r e d  
t h e  o f f e r o r  t o  s u b m i t  a sample f i l m ,  t h e  b u r d e n  w a s  on  
t h e  o f f e r o r  to  d o  so. I n  f a c t ,  w e  b e l i e v e  t h a t  DAVA 
c o u l d  have  r e j e c t e d  B r a y ' s  o f f e r  l a c k i n g  t h e  sample a s  
b e i n g  t e c h n i c a l l y  u n a c c e p t a b l e ,  i n s t e a d  of g i v i n g  Bray  a n  
o p p o r t u n i t y  t o  s u b m i t  a new sample. We t h e r e f o r e  have  no 
l e g a l  bas i s  t o  o b j e c t  t o  t h e  Navy ' s  e v a l u a t i o n  of t h e  
sample a c t u a l l y  s u b m i t t e d .  

Under  RFP -0005,  B r a y  r e c e i v e d  a l o w  score f o r  i t s  
q u a l i f i c a t i o n s  b e c a u s e  i t  n e g l e c t e d  to  p r o p o s e  a 
p r o d u c t i o n  crew desp i t e  a n  RFP r e q u i r e m e n t  t h a t  t h e  

...._ 
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1. Where an RFP states award will be based on 
the offer representing the greatest value to 
the Government, price and other factors 
considered, award need not be made to the 
lowest priced offeror, since price and techni- 
cal evaluation criteria listed in the RFP 
have substantially equal importance. 

2. Film producer's placement on the Qualified 
Film Producers List indicates only a minimum 
level of competence qualifying the film 
producer to submit offers for specific produc- 
tions. Since the contracting agency must 
evaluate a producer's proposal in light of the 
specific requirements and evaluation criteria 
listed in an RFP, the technical merits of 
prequalified producers' offers may vary 
significantly. 

3. The determination of the relative merits 
of technical proposals is the procuring 
agency's responsibility, and GAO will not 
disturb such a determination unless shown to 
lack a reasonable basis or otherwise violate 
procurement statutes and regulations. A l s o ,  
bias in the evaluation will not be attributed 
to individuals on the basis of inference or 
supposition. 

4.  GAO will examine evaluation documents not dis- 
closed to the protester to determine if the 
protested evaluation was fair and reasonable. 

5 .  Agency which issued RFP requiring offerors to 
submit samples has no obligation to secure 
a sample from another agency when requested by 
the offeror. 
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6.. N o  s t a t u t e  o r  r e g u l a t i o n  s a n c t i o n s  t h e  e x c l u -  
sion o f  f o r m e r  Government  employees  f rom 

' o b t a i n i n g  Government c o n t r a c t s .  

Bray S t u d i o s ,  I n c .  p ro tes t s  t h e  Defense  A u d i o v i s u a l  
Agency ' s  (DAVA)  award o f  c o n t r a c t s  to S t e f a n  D o b e r t  Produc-  
t i o n s ,  I n c .  and An ima t ion  A r t s  Associates, I n c .  u n d e r  
requests f o r  p r o p o s a l s  Nos. DAVA02-82-R-0004 and  DAVA02-82- 
R-0005, r e s p e c t i v e l y .  The RFPs  s o l i c i t e d  proposals f rom 
f i l m  p r o d u c e r s  o n  t h e  Q u a l i f i e d  F i l m  P r o d u c e r s  L i s t  ( Q F P L )  
to  produce c e r t a i n  m o t i o n  p i c t u r e s .  Bray  b a s i c a l l y  com- 
p l a i n s  t h a t  i n  e a c h  case DAVA made a n  award t o  a h i g h e r  
p r i c e d  o f f e r o r ,  and q u e s t i o n s  how DAVA c o u l d  have  eva lua ted  
t h e  t e c h n i c a l  merits of t h e  a w a r d e e s '  p r o p o s a l s  as  b e i n g  
s i g n i f i c a n t l y  h i g h e r  t h a n  B r a y ' s  i n  l i g h t  o f  t h e  f a c t  t h a t  
Bray  is  o n  t h e  QFPL. We f i n d  no  l e g a l  merit to t h i s  com- 
p l a i n t .  Bray  a l s o  c o m p l a i n s  t h a t  t h e  awardee  u n d e r  RFP 
-0005 s h o u l d  have  b e e n  f o u n d  i n e l i g i b l e  f o r  t h e  award ,  We 
d i s m i s s  t h e  c o m p l a i n t .  

Backuround 

G e n e r a l i y ,  any  a c q u i s i t i o n  of m o t i o n  p i c t u r e  p r o d u c t i o n s  
mus t  comply w i t h  F e d e r a l  P r o c u r e m e n t  P o l i c y  Letter N o .  79-4, 
' C o n t r a c t i n g  f o r  Plotion P i c t u r e  P r o d u c t i o n s , "  d a t e d  Novem- 
ber 28,  1979.  D e f e n s e  A c q u i s i t i o n  C i r c u l a r  (DAC) N o .  76-28, 
July 15,  1981.  T h i s  P o l i c y  Letter implemen t s  a u n i f o r m  
Government-wide s y s t e m  d e v e l o p e d  by t h e  O f f i c e  o f  F e d e r a l  
P rocuremen t  P o l i c y  (OFPP) f o r  t h e  a c q u i s i t i o n  o f  a u d i o v i s u a l  
p r o d u c t i o n s .  The P o l i c y  Letter d e s i g n a t e s  t h e  Directorate 
f o r  A u d i o v i s u a l  Management P o l i c y  o f  t h e  Depar tmen t  of 
D e f e n s e  a s  t h e  E x e c u t i v e  Agen t  r e s p o n s i b l e  f o r  a d m i n i s t e r i n g  
t h e  s y s t e m ,  The E x e c u t i v e  Agen t  a l so  is c h a i r m a n  of t h e  
I n t e r a g e n c y  A u d i o v i s u a l  Review Board.  The Board, c o n s i s t i n g  
of r e p r e s e n t a t i v e s  f rom v a r i o u s  F e d e r a l  a g e n c i e s ,  e v a l u a t e s  
samples s u b m i t t e d  by p r o d u c e r s  i n t e r e s t e d  i n  o b t a i n i n g  
Government c o n t r a c t s  f o r  m o t i o n  p i c tu re  and v i d e o t a p e  pro- 
d u c t i o n s  t o  d e t e r m i n e  i f  t h e  p r o d u c e r  s h o u l d  be p l a c e d  on  
t h e  QFPL (o r  Q u a l i f i e d  V i d e o t a p e  P r o d u c e r s  L i s t ,  a s  appro- 
p r i a t e ) .  
score, b a s e d  on  s t a n d a r d i z e d  c r i t e r i a ,  i t  r e c e i v e s  a 
c o n t r a c t  and  i s  p l a c e d  o n  t h e  QFPL. The c o n t r a c t  c o n t a i n s  
s t a n d a r d  p r o v i s i o n s  c o v e r i n g  Government m o t i o n  p i c t u r e  o r  
v i d e o t a p e  work p u r s u a n t  t o  which  a g e n c i e s  may place o r d e r s  
f o r  s p e c i f i c  p r o d u c t i o n s .  See O f f i c e  o f  F e d e r a l  P r o c u r e m e n t  
P o l i c y ' s  f i l m s  p r o d u c t i o n  c o n t r a c t i n g  s y s t e m ;  J o h n  Bransby  
P r o d u c t i o n s ,  L t d . ,  60  Comp. Gen. 104  (19801 ,  80-2 CPD 419.  

I f  s. p r o d u c e r  r e c e i v e s  t h e  minimum a c c e p t a b l e  

-\ 
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When a n  agency  n e e d s  t o  acquire  t h e  p r o d u c t i o n  of a 

T h a t  f o r m a t  i n c l u d e s  t h e  f o l l o w i n g  

m o t i o n  p i c t u r e  o r  v i d e o t a p e ,  it g e n e r a l l y  m u s t  p repare  a n  
RFP d e s c r i b i n g  i t s  r e q u i r e m e n t  u s i n g  t h e  bas ic  f o r m a t  
p r e s c r i b e d  by OFPP. 
e v a l u a t i o n  c r i t e r i a :  

" - - Q u a l i f i c a t i o n  and r e l e v a n t  e x p e r i e n c e  of 
p r o p o s e d  p r o d u c t i o n  team members. 
- - C r e a t i v i t y ,  as d e m o n s t r a t e d  i n  sample 
p r o d u c t i o n  and sample t r e a t m e n t .  
- -Technica l  q u a l i t y  o f  sample p r o d u c t i o n .  
- - O f f e r o r ' s  u n d e r s t a n d i n g  o f  t h e  p r o d u c t i o n  
purpose and  s u b j e c t  matter." 

The P o l i c y  L e t t e r  m a n d a t e s  t h a t  award be made t o  t h e  r e s p o n -  
s i b l e  producer s u b m i t t i n g  t h e  bes t  p r o p o s a l  , pr i ce  and o t h e r  
fac tors  c o n s i d e r e d ,  and t h a t  t h e  a c q u i r i n g  a g e n c y  c o n d u c t  
t h e  e v a l u a t i o n  to d e t e r m i n e  t h e  awardee .  

DAVA is t h e  Depar tmen t  of Defense  c o n t r a c t i n g  agency  
r e s p o n s i b l e  f o r  a c q u i r i n g  a u d i o v i s u a l  p r o d u c t i o n s .  I ts  RFPs 
i n  t h i s  case r e q u e s t e d  t h e  s u b m i s s i o n  o f  s e p a r a t e  t e c h n i c a l  
and p r i c i n g  proposals ,  and in fo rmed  o f f e r o r s  of t h e  r e l a t i v e  
w e i g h t s  o f  t h e  e v a l u a t i o n  f a c t o r s  l i s t e d  above .  They 
f u r t h e r  e x p l a i n e d  t h a t  DAVA w o u l d  e v a l u a t e  p r o p o s a l s  i n  
t h r e e  p h a s e s :  1) a t e c h n i c a l  p r o p o s a l  would be e v a l u a t e d  
u n d e r  t h e  f i r s t  t h r e e  e v a l u a t i o n  c r i t e r i a ,  2 )  t h e  price 
proposal w o u l d  be e v a l u a t e d  o n  a p a s s / f a i l  b a s i s  to  
d e t e r m i n e  i f  i t  d e m o n s t r a t e s  a n  u n d e r s t a n d i n g  o f  t h e  RFP's 
s p e c i f i c  r e q u i r e m e n t s  by c o m m i t t i n g  a p p r o p r i a t e  r e s o u r c e s  i n  

' r e q u i r e d  a r e a s ,  and  3 )  o f f e r s  t h a t  a re  deemed t e c h n i c a l l y  
acceptable and pass p h a s e  2 would be compared t o  d e t e r m i n e  
which o f f e r  r e p r e s e n t e d  t h e  g r e a t e s t  v a l u e  t o  t h e  Govern- 
men t ,  "price and  o t h e r  f a c t o r s  c o n s i d e r e d . "  The RFPs 
e x p r e s s l y  p r o v i d e d  : 

"The Government r e s e r v e s  t h e  r i g h t  t o  award t o  
o t h e r  t h a n  t h e  lowest p r i c e d  t e c h n i c a l l y  
acceptable of f e r .  

To d e t e r m i n e  t h e  o f f e r  r e p r e s e n t i n g  t h e  g r e a t e s t  v a l u e ,  
DAVA used  a p r e d e t e r m i n e d  55 p e r c e n t  t o  45 p e r c e n t  r a t i o  o f  
t e c h n i c a l  merit t o  pr ice .  DAVA's t e c h n i c a l  e v a l u a t o r s  g a v e  
B r a y ' s  t e c h n i c a l  proposal  u n d e r  RFP -0004 a score o f  47.3 
o u t  of 100 ( r a n k i n g  2 0 t h  of t h e  23 proposals s u b m i t t e d )  and  
t h e  awardee S t e f a n  D o b e r t  P r o d u c t i o n s  a score of  74.0.  
Whi l e  B r a y ' s  price o f  $57 ,391  was t h e  lowest o n e  o f f e r e d ,  
and w a s  $ 7 , 5 9 3  less c o s t l y  t h a n  t h e  a w a r d e e ' s  p r i c e ,  
a p p l i c a t i o n  of t h e  55/45 e v a l u a t i o n  method r e s u l t e d  i n  
Bray  r e c e i v i n g  a g r e a t e s t  v a l u e  score of 71.0 ( r a n k i n g  
7 t h )  compared t o  80 .4  f o r  t h e  awardee .  
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Under RFP -0005,  B r a y ' s  t e c h n i c a l  score was 52.8 
( 1 1 t h  o f  1 5 )  and i t s  p r i c e ,  which  a g a i n  was l o w ,  w a s  
$39,568.  The awardee  An ima t ion  A r t s  r e c e i v e d  a t e c h n i -  
ca l  score of 84 .9 ,  and  i t s  pr ice  was $42,372.  App ly ing  
t h e  55/45 e v a l u a t i o n  me thod ,  DAVA g a v e  Bray a g r e a t e s t  
v a l u e  score o f  74.0 ( r a n k i n g  5 t h )  and  An ima t ion  A r t s  a 
score o f  88.7.  

S e l e c t i o n  of h i g h e r  p r i c e d  o f f e r  

B r a y ' s  c o m p l a i n t  t h a t  DAVA d i d  n o t  s e l e c t  i t s  lower 
p r i c e d  o f f e r s  l a c k s  any  merit.  I t  i s  w e l l  e s t a b l i s h e d  
i n  n e g o t i a t e d  p r o c u r e m e n t s  t h a t  a w a r d s  need n o t  be made 
s o l e l y  on  t h e  b a s i s  o f  lowest p r i c e ,  and  a b s e n t  a 
showing t h a t  o f f e r s  were n o t  e v a l u a t e d  i n  confo rmance  
w i t h  t h e  e v a l u a t i o n  scheme l i s t e d  i n  t h e  RFP, a n  award  
is  n o t  improper s i m p l y  b e c a u s e  i t  was n o t  made t o  t h e  
lowest p r i c e d  o f f e r o r .  See P r i ce  Wate rhouse  & C o . ,  
B-203642, F e b r u a r y  8 ,  1 9 8 2 1  82-1 CPD 1 0 3 .  Flhere a n  RFP - 
s t , a t e s ,  a s  h e r e ,  t h a t  award w i l l  be  made to  t h e  o f f e r o r  
p r e s e n t i n g  t h e  g r e a t e s t  v a l u e  to  t h e  Government ,  " p r i c e  
a n d  o t h e r  f a c t o r s  c o n s i d e r e d , "  and  l i s t s  c e r t a i n  
t e c h n i c a l  f a c t o r s  and  t h e i r  r e l a t i v e  w e i g h t s ,  p r i c e  and  
t e c h n i c a l  m e r i t  h a v e  s u b s t a n t i a l l y  equal  i m p o r t a n c e .  
II S e e  BDPl C o r p o r a t i o n ,  8-201291, J u n e  26 ,  1981 ,  81-1 CPD 
532.  

We have  c a r e f u l l y  r e v i e w e d  B r a y ' s  and t h e  
a w a r d e e ' s  p r o p o s a l s ,  t h e  g r e a t e s t  v a l u e  c o m p u t a t i o n  
w o r k s h e e t s ,  and  t h e  e v a l u a t i o n / a w a r d  memoranda (DAVA 
h a s  n o t  d i s c l o s e d  t h e s e  mater ia ls  to  B r a y ) ,  and w e  f i n d  
t h a t  DAVA b a s i c a l l y  a d h e r e d  t o  t h e  e v a l u a t i o n  scheme 
l i s t e d  i n  t h e  RFP. A s  s t a t e d  p r e v i o u s l y ,  t h e  r e l a t i v e  
v a l u e  of t e c h n i c a l  merit to  pr ice  was 55/45,  b u t  e v e n  
i f  t h e  r a t i o  had b e e n  50/50,  t h e  e v a l u a t i o n  would h a v e  
r e s u l t e d  i n  t h e  same s e l e c t i o n  u n d e r  e a c h  RFP, t h a t  is ,  
t h e  a w a r d e e ' s  o v e r a l l  score i n  e a c h  case would h a v e  
b e e n  h i g h e r  t h a n  B r a y ' s .  

R e g a r d i n g  how B r a y ' s  t e c h n i c a l  proposals c o u l d  be 
s i g n i f i c a n t l y  i n f e r i o r  t o  o t h e r  t e c h n i c a l  p r o p o s a l s  
s u b m i t t e d  by p r o d u c e r s  o n  t h e  QFPL,  w e  p o i n t  o u t  t h a t  
t h e  QFPL o n l y  p r o v i d e s  an a g e n c y  w i t h  t h e  names of 
those p r o d u c e r s  wh ich  t h e  I n t e r a g e n c y  A u d i o v i s u a l  
Review Board deemed t o  be  m i n i m a l l y  acceptab le ;  t h e  
l i s t  d o e s  n o t  r a n k  t h e  p r o d u c e r s  a c c o r d i n g  to  t h e i r  
q u a l i f y i n g  scores. R a t h e r ,  t h e  p r o c u r i n g  a g e n c y  mus t  
e v a l u a t e  e a c h  proposal  b a s e d  on  t h e  s p e c i f i c  c r i t e r i a  
se t  f o r t h  i n  t h e  RFP ,  o n l y  u s i n g  t h e  QFPL a s  its 
source o f  p r o d u c e r s .  C e n t u r i o n  F i l m s ,  I n c . ,  B-205570, 
March 25, 1982 ,  82 -1  CPD 285. S i n c e  i n c l u s i o n  o n  t h e  
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QFPL o n l y  i n d i c a t e s  a m i n i m a l  l e v e l  of t e c h n i c a l  com- 
p e t e n c e ,  a n d  e a c h  proposal m u s t  be e v a l u a t e d  i n  l i g h t  
of t h e  s p e c i f i c  r e q u i r e m e n t s  and  e v a l u a t i o n  c r i t e r i a  
l i s t e d  i n  t h e  R F P ,  t h e r e  is no  r e a s o n  why t h e  t e c h n i c a l  
merits of proposals  s u b m i t t e d  by p r e q u a l i f i e d  p r o d u c e r s  
s h o u l d  be s u b s t a n t i a l l y  e q u a l .  Thus ,  D A V A ' s  low 
s c o r i n g  of Bray ' s  t e c h n i c a l  proposals is n o t  i n c o n s i s -  
t e n t  w i t h  t h e  B r a y ' s  i n c l u s i o n  o n  t h e  QFPL. 

E v a l u a t i o n  of Bray ' s  proposals 

were n o t  f a i r l y  e v a l u a t e d  and  s u g g e s t s  t h a t  t h e  
t e c h n i c a l  e v a l u a t o r s  b i a s e d  t h e i r  e v a l u a t i o n s  t o  
d e p r i v e  B r a y  of t h e  c o n t r a c t s .  

t h e  v a l i d i t y  o f  t e c h n i c a l  e v a l u a t i o n s ,  i t  is n o t  t h i s  
O f f i c e ' s  f u n c t i o n  t o  e v a l u a t e  proposals i n d e p e n d e n t l y  
t o  d e t e r m i n e  w h i c h  s h o u l d  h a v e  b e e n  s e l e c t e d  for 
award. The d e t e r m i n a t i o n  o f  t h e  r e l a t ive  merits of pro- 
posals i s  t h e  p r o c u r i n g  a g e n c y ' s  r e s p o n s i b i l i t y ,  and 
p r o c u r i n g  o f f i c i a l s  n e c e s s a r i l y  have  a r e a s o n a b l e  
d e g r e e  of d i s c r e t i o n  i n  t h a t  r e g a r d .  W e  t h e r e f o r e  
will n o t  d i s t u r b  s u c h  d e t e r m i n a t i o n s  u n l e s s  t h e y  are 
shown to  l a c k  a r e a s o n a b l e  bas i s  o r  o t h e r w i s e  v i o l a t e  
p r o c u r e m e n t  s t a t u t e s  and  r e g u l a t i o n s .  See C e n t u r i o n  
F i l m s ,  I n c . ,  s u p r a ;  A lan -Cra ig ,  I n c . ,  B m 2 4 3 2 ,  
September 29 ,  1 9 8 1 ,  81-2 C P D  263. R e g a r d i n g  b i a s ,  w e  
r e p e a t e d l y  h a v e  h e l d  t h a t  improper motives w i l l  n o t  be 
a t t r i b u t e d  t o  i n d i v i d u a l s  o n  t h e  bas i s  of i n f e r e n c e  or 

The protes te r  a l so  c o m p l a i n s  t h a t  i t s  proposals 

I n  r e s o l v i n g  cases where  a protester c h a l l e n g e s  

s u p p o s i t i o n .  E a r t h  E n v i r o n m e n t a l  C o n s u l t a n t s ,  I n c . ,  
B-204866, J a n u a r y  1 9 ,  1982 ,  82 -1  CPD 4 3 .  

The pro tes te r  h a s  n o t  s u b m i t t e d  a n y  e v i d e n c e  
showing t h e  e v a l u a t i o n s  i n  t h i s  case were u n f a i r  or 
b i a s e d .  O f  c o u r s e ,  t h e  p ro tes te r  d o e s  n o t  have  access 
t o  t h e  e v a l u a t i o n  documen t s .  I n  t h i s  respect, Bray  h a s  
r e q u e s t e d  t h a t  o u r  O f f i c e  d i s c l o s e  t h e  names and  score 
s h e e t s  of t h e  e v a l u a t o r s ,  s i n c e  DAVA r e f u s e d  Bray ' s  
r e q u e s t  f o r  t h a t  i n f o r m a t i o n  u n d e r  t h e  Freedom o f  
I n f o r m a t i o n  A c t  (FOIA), 5 U . S . C .  § 552 ( 1 9 7 6 ) .  Our 
O f f i c e  h a s  n o  a u t h o r i t y  u n d e r  F O I A ,  however ,  t o  
d e t e r m i n e  w h a t  i n f o r m a t i o n  m u s t  be disclosed by 
Government  a g e n c i e s .  W h i l e  w e  w i l l  c o n s i d e r  i n fo rma-  
t i o n  i n  a n  a g e n c y  report  wh ich  t h e  a g e n c y  b e l i e v e s  is 
exempt f rom d i s c l o s u r e  u n d e r  F O I A ,  w e  w i l l  n o t  d i s c l o s e  
it o u t s i d e  t h e  Government .  The p ro t e s t e r ' s  r e c o u r s e  i n  
s u c h  s i t u a t i o n s  is to  p u r s u e  i t s  d i s c l o s u r e  remedy 
u n d e r  t h e  p r o c e d u r e s  p r o v i d e d  i n  t h e  s t a t u t e .  C l a u d e  
E .  A t k i n s  E n t e r p r i s e s ,  I n c . ,  B-205129, J u n e  8, 1982 ,  
82-1 CPD 553. 
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O u r  r e v i e w  of t h e  w i t h h e l d  mater ia ls  shows t h a t  
DAVA'S e v a l u a t i o n  was r e a s o n a b l e .  

I n  b o t h  p r o c u r e m e n t s  B r a y ' s  t e c h n i c a l  p r o p o s a l s  
r e c e i v e d  lower scores t h a n  t h e  a w a r d e e s '  u n d e r  a l l  
t h r e e  e v a l u a t i o n  c r i t e r i a  ( q u a l i f i c a t i o n s  and 
e x p e r i e n c e  o f  t h e  p r o p o s e d  p r o d u c t i o n  team, c r e a t i v i t y  
as d e m o n s t r a t e d  i n  t h e  sample, and  t e c h n i c a l  q u a l i t y  o f  
sample p r o d u c t i o n ) .  Under RFP - 0 0 0 4 ,  DAVA scored t h e  
q u a l i f i c a t i o n s  and  e x p e r i e n c e  of B r a y ' s  p r o d u c t i o n  team 
low b e c a u s e  t h e  resumes of B r a y ' s  key  p e r s o n n e l  showed 
n o  e d i t i n g  e x p e r i e n c e ,  and  because i t s  p r o p o s e d  
d i r e c t o r  had less e x t e n s i v e  e x p e r i e n c e  t h a n  t h e  
d i r e c t o r  p r o p o s e d  by Anima t ion  A r t s .  B r a y ' s  sample 
f i l m  r e c e i v e d  low scores i n  c r e a t i v i t y  and t e c h n i c a l  
q u a l i t y  b a s i c a l l y  b e c a u s e  t h e  sample i n c l u d e d  o n l y  
simple a n i m a t i o n  whereas t h e  RFP r e q u i r e d  more complex 
a n i m a t i o n ,  c o m p r i s i n g  a p p r o x i m a t e l y  50 p e r c e n t  of t h e  
f i l m .  I n  c o n t r a s t ,  An ima t ion  A r t s  r e c e i v e d  h i g h  scores 
f o r  t h e  a n i m a t i o n  i n  i ts  sample. 

B r a y  d i d  n o t  f u r n i s h  a sample w i t h  i t s  o r i g i n a l  
proposal. R a t h e r ,  i t s  proposal n o t e d  tdo sample f i l m s  
t h a t  had  b e e n  p r o d u c e d  f o r  t h e  Navy, which  Bray  c o n t e n d s  
d e m o n s t r a t e  B r a y ' s  a b i l i t i e s  a l o n g  t h e  l i n e  r e q u i r e d  b y  
t h e  RFP. S i n c e  t h e  f i l m s  are  c l a s s i f i e d  f o r  s e c u r i t y  
purposes,  Bray c o u l d  n o t  s u p p l y  them, and t h e r e f o r e  a s k e d  
DAVA t o  s e e k  them f rom t h e  Navy. Bray  c o m p l a i n s  t h a t  
DAVA r e f u s e d  to a s k  t h e  Navy f o r  t h e  f i l m s  and i n s t e a d  
r e q u e s t e d  Bray  t o  s u b m i t  a n o t h e r  sample, which Bray  

. c o n t e n d s  was n o t  a s  i n d i c a t i v e  o f  i t s  c a p a b i l i t i e s  w i t h  
respect to  t h e  e f f o r t  s o l i c i t e d  by  t h e  Navy. DAVA 
r e s p o n d s  t h a t  t h e  e v a l u a t i o n  of t h e  Navy f i l m s  would h a v e  
v i o l a t e d  Depar tmen t  o f  D e f e n s e  I n f o r m a t i o n  S e c u r i t y  
Program R e g u l a t i o n s .  

We f i n d  n o  merit to B r a y ' s  c o m p l a i n t .  W e  do  n o t  
bel ieve t h a t  t h e  c o n t r a c t i n g  agency  w a s  r e q u i r e d . t o  s e e k  
a sample from a n y  o t h e r  s o u r c e ;  s i n c e  t h e  RFP r e q u i r e d  
t h e  o f f e r o r  t o  s u b m i t  a sample f i l m ,  t h e  b u r d e n  w a s  on  
t h e  offeror  to do  so, I n  f a c t ,  w e  b e l i e v e  t h a t  DAVA 
could have  r e j e c t e d  B r a y ' s  o f f e r  l a c k i n g  t h e  sample a s  
b e i n g  t e c h n i c a l l y  u n a c c e p t a b l e ,  i n s t e a d  of g i v i n g  Bray  a n  
o p p o r t u n i t y  t o  s u b m i t  a new sample. We t h e r e f o r e  h a v e  no 
l e g a l  b a s i s  to  ob jec t  t o  t h e  Navy ' s  e v a l u a t i o n  o f  t h e  
sample a c t u a l l y  s u b m i t t e d .  

Under RFP -0005,  B r a y  r e c e i v e d  a low score f o r  i t s  
q u a l i f i c a t i o n s  because it n e g l e c t e d  to  propose a 
p r o d u c t i o n  crew d e s p i t e  a n  RFP r e q u i r e m e n t  t h a t  t h e  
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technical proposal include a "description of the qualifi- 
cations of the proposed production team." Without identi- 
fying any other members, Bray submitted the resumes of only 
three personnel--its executive producer, director of photo- 
graph, and art director--whereas the RFP required a photo- 
graphic crew with the following minimum composition: 

"Director, Assistant Director Cameraman, 
Assistant Cameramen, Electrician, Mixer- 
Recordist, Group, Make-up-Person, Script 
Clerk * * *.'I 

Bray's sample also received low scores. 
found it to be of a poor-to-average production quality with 
poor acting, poor lighting and a slow pace. 

The evaluators 

On the other hand, the evaluators gave Stephan Dobert 
a higher qualifications score because Dobert described its 
production team and submitted extensive resumes. T h e  
evaluators also found Dobert's sample film to be of a 
higher quality . 

Our review provides no basis to conclude that DAVA's 
evaluation of Bray's proposals was biased or unreasonable. 
The fact that Bray disagrees with DAVA's judgment does not 
invalidate it. - See Centurion Films, L__ Inc., supra. 

Awardee's eligibility under RFP -0004 

Lastly, Bray argues that DAVA should have found Dobert 
ineligible for award because its president was a previous 
Government employee "in the same capacity * * * as he is 
now engaged." The president left the Government in 1975. 

statute or regulation which sanctions the exclusion of 
retired or former Government employees from obtaining 
Government contracts. See Edward R. Jereb, 60 Comp. Gen. 
298 (19811, 81-1 CPD 178.While 18 U.S.C. § 207 (Supp. IV, 
1980) imposes criminal penalties on former Government 
employees who represent anyone but the Government on 
specific matters in which the former employee participated 
or over which he had responsibility as an employee, we see 
no basis to suggest that the statute should apply in this 
case. Moreover, the interpretation and enforcement of this 
statute is generally the responsibility of the Department 

Ke dismiss the protest on this issue. There is no 

of Justice,-not this Office. See Polite Maintenance, Inc. I 
B-194669, May 10, 1979, 79-1 C r 3 3 5 .  
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The protest is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  
par t .  




