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1. Because preponderance of Government contract
dollars for any given fiscal year has histori-
cally flowed to other than small businesses,
GAO is unable to conclude that procuring agency
has exceeded "fair proportion" test for small
business set-aside procurements involving
cultural resource" work.

2. GAO cannot question Infterior's view that
Antiquities Act of 1906 applies only to per-
sons or organizations seeking to explore public
lands rather than to Department or its contrac-
tors.

3. Allegation that ruinous competition will elimi-
nate nonprofit institutions from cultural re-
source work to nation's detriment is for Congress
and executive branch to resolve if accurate.

Colorado State University (CSU) protests the
Department of the Interior's decision to restrict com- 3

7' petition to small business concerns under five 1979
procurements for "cultural resource"-related work in
Utah and Wyoming. CSU also contends that the award-
ing of Interior "cultural resource" contracts to
profitmaking concerns violates the Antiquities Act
of 1906, 16 U.S.C. § 431-433 (1976). We do not agree
with the protester's positions for the reasons set
forth below.

Small Business Set-Asides

CSU argues that the setting-aside of these five
procurements for exclusive small business participation
necessarily means that more than a "fair proportion of
the [Government's] total purchases and contracts for
property and services" (see 15 U.S.C. § 644) is being
reserved for small business. Interior, however, points
out that its procurement issuing office (Bureau of Land
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Management, Denver, Colorado) released a total of 29
Fiscal 1979 procurements for cultural resources as
of June 1979--only eight of which were restricted
to small business. Thus, Interior argues that the
"fair proportion" test of the statutory implementing
regulation (Federal Procurement Regulations § 1-1.706-1
(c) (1964 ed., amend. 192, June 1978)) has not been
exceeded. The regulation announces the test as follows:

"[Small business] Set-asides shall be effected
when it is determined to be * * * in the
interest of assuring that a fair proportion
of Government procurement is placed with small
business concerns."

In 41 Comp. Gen. 649 (1962) we found that the Congress
did not define the phrase "fair proportion" by reference
to objective standards. In the absence of objective
standards, we have been unable to conclude that the "fair
proportion" test has been exceeded as to a given set-aside
procurement recognizing that the preponderance of Government
contract dollars for any given fiscal year has historically
flowed to other than small businesses. See, for example,
41 id., above; J. H. Rutter Rex Manufacturing Co., Inc.,
55 Comp. Gen. 902 (1976), 76-1 CPD 182 (and cases cited
in text at pages 7 and 8); and Allied Maintenance Corpora-
tion, B-188522, October 4, 1977, 77-2 CPD 259. Thus,
Interior has not exceeded the "fair proportion" test
for the questioned procurements.

Antiquities Act of 1906

CSU argues that the award of "cultural resource"
contracts to profitmaking concerns (whether small or
other than small) offends 16 U.S.C. § 432 (1976) because
profitmaking concerns are not eligible to make
archaeological examinations under the statute. The
cited statute provides:

"Permits for the examination of ruins,
* * * may be granted * * * to institutions
* * * properly qualified to conduct such
examination * * * Provided, that the
examinations * * *are undertaken for the
benefit of reputable museums, universities,
colleges, or other recognized scientific or
educational institutions * * *"
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Interior argues that the cited statute applies
only to persons or organizations seeking to explore the
public lands rather than the Department or its con-
tractors; moreover, the Department insists that the
small businesses are qualified to do the work involved.
In reply, CSU does not question Interior's argument
but insists that award of these contracts to profit-
making concerns conflicts with the "spirit and intent"
of the law.

We cannot question Interior's reading of the
law, especially since it is significantly responsible
for enforcement of the law. It is well settled that
"deference [is to be accorded] to the interpretation given
the statute by the officers or agency charged with
its administration." Udall v. Tallman, 380 U.S. 1, 16
(1965), and cases cited in text. Given this conclusion,
CSU's argument about the "spirit and intent" of the law
is irrelevant to our legal analysis.

Ruinous Competition

CSU finally argues that Interior's policy of
competitive procurements for "cultural resources"
contracts, whether restricted to small business par-
ticipation or not, will result in ruinous competition
and eliminate nonprofit, educational institutions
from this work to the detriment of the national interest.
Even if we accept the validity of this argument for
the sake of discussion., the specter of the projected
evil is for the Congress and the executive branch to
resolve rather than our Office.

Protest denied

For the Comptrolle General
of the United States




