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THE COMPTROLLER CENERAL
OF THE UNITED 4TATES
WASHINGTON, D.C.,. 08a0

EILE: B-18/983 DATE: October 28, 1977

MATTER OF: Telefile Computer Products, Inc,

DIGEST:

L. Offeror does not meet benchmark requirement by demonstrating
earlier version of model it proposes to furnish. Although
offeror contends that bYoth models are functionally identical,
record shows that cfferor has not yet produced model it pro-
poses to furnish and hence aguncy reasonably concluded that
benchmark of that model rather than earlier version of that
model was required.

‘ee Agency did wot waive its right to object to offeror's vse for
benchmark test of earlier version of model it proposes to fucr-
nish merely becsuse sgoncy evaluators permitted offeror to
corplete benchrierk test. Evaluators' role at benchmark test
was to observe and report on results of offeror's benchmark
to contracting officer.

3. Allegation of bias in evaluation is not sustaiued since
record shows that agency's evaluation was reasonabla.

4. Contention that specifications contained latent amdiguities
is denied. Solicitation need not use worc "mandatory” to
indicate to offerors that 'lsted feacures were required with
equipment to ba supplied. Moreover, ageucy's possible will-
ingness to consider proposed change from a listed feature
does not indicate that listed features were not mandatory.

Telefile Computer Products, Inc, (Telefile) protests the
exclusion of its proporal frum the competitive rsage under
Department of the Arr; request for proposals (RFP) DAABO9-76-R-0013
for the putchase of 64 programmable communications controllets,
maintenance and software.

The RFP was issued on April 22, 1976, anc was the subject of
a prior protest to this Office which was denied. Comten, Inc,,
B-186983, December 8, 1976, 76-2 CPD 468; affirmed o, recomsidera-
tion, March 3, 1977, 77-1 CPD 173. Based on the proposals submitted,
three £itms (including Telefile) were initially included within the
competitive range.
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Tel :£ile proposed a communications controller it designated
as the FECP-I, an acronym for front end communizations processor,
wiil* the'"used to designate IBM compatible equipment, Telefile
also proposed to furnish softwsre it identified as FROS, DBoth the
FECP-1 and FRJS vere lound to be technically acceptable as pro-
posed, subjact, however, io ‘he following RFP provisions:

“SECTION E

* * * * »

"3. REQUIREMENTS.
a. HARDWARE REQUIREMENTS,

* * * * w

{13) Production status. To insure early
operation and reliability of the system, only
standard production modules may be proposed,
Successful installation at other (non-Bidder)
locations will be taken as evidence of such
production ststus.

* * ® » *

“4. DEMONSTRATIONS.

a, The government will require an opera-
tional demonstration, prior to selection of a
vendor, of all equipment, software, and systems
capabilicy proposed im satisfaction of require-
ments in these specifications."

Telefile's dumonstirations were held at two locationse-a
National Acrorautics and Spacc Administration (NASA) facility in
Linthicum Heights, Maryland, and in a private facility ia Irvine,
California. Both locations were designated by Telefile, and at
neither location wus equipment identified as "FECP-I' or "FROS"
software demonstrated. What was demonsirated was a comunications
controller marketed by Telefile as the TCP-64, and what protaster
states were separate elemants of the FROS software,
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The protecter has, in cur view, appropriately identified
the principsl issue which is dispositive of the protest, Acenra-
ing to Telefile:

"the real issue shines clearly, i.e., is
Telefile's * * * long p.oduced TCP-64 for

all intents and purposes the same as the
equipient proposed by Telefile and called

the FECP-17 It is % * # Telefile's position
that the TCP~64 and the FECP-1 are the same

* * % /and/ the Army knows they are the same,"

Protester acknowledzes that the TCP-64 was manufactured
using wire wrap circuitry, while the haxdware proposed is to be
manufactured with printed circuit boards instead of the wire
wrap method vf construction. Th.re is nothing in the record
to suggest thet at th: time of the demonstrationg, any IBM com-
patible front cnd com:unications controllers manufactuied with
printed circuit boards wera in regular production by Telefile or
successfully installed in aay location. Nonetheless, Telefile
contends that the two units are functionally identical, and
therefore maintains that the equipment demonstrated ({CP-64) was
the same as that proposed; that the Army therefore in fact wit-
nessed the FECP-i in operacion. In this regerd, at a conference
held at this Office on July 20, 1977, pursuant to our Bid Protest
Procedures, Telefile offered for the record what it stated to be
the logic diagrams for the twu systems., 1In eddition, Telefile
displayed *oth the wire wrap and printed circuit boards purportad
to be used in the respective systems. -
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In various submissions to this Office, the prutester has
asserted (1) that it changed the name of the model it proposed
bacause it planned to use printed circuits in the hardwars it
delivered to the Goverrazent, (2) that the model to be delivered
(wire wrap vs printed circuits) was dependent on which was coming
off the production line at the time delivery was required, (3)
that the product was relabeled to distinguish it from tha con-

oo trollers built for other host cciputers (the "1I" for "“1BM"), and
- (4) the Army actually observed the FECP-I in operation at NASA
v (although it was the wire wrap TCP-64). _Thus, the protester
. states that "Telefile changed the name [of the TCP-64/ becaure
it planned to use printed circuit boards in the delivered equip-
ment rather than the more costly wire wrap circuits then in use.”

- .‘,_..._“: "
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‘Emphasis added.) Telecfiie insists that such a change "proves
the production status of the FECP-1, as a wire~wrap circuit is
used basi:ally while an item is still in the development stage.
Wire-wrap circuitry can be changed much more readily and {nexs
wsensively than a printed circuit board." The protester states
that the model to be delivered to the Government "was strictly
a function of the time at which the order was placed." It
asserts that if the model containing printed circuits "was
comirg ofr the production 1ine at the time dulivery was required”,
that model would Yave been delivered, if noc, the earlier -=7ire
wrap model (TCP-64) would have been delivercd. The president of
Telefile states in pertinent part that: .
At vo time did he stete that the FECP-1
Model of ‘he Telefile Computer Products, Inc,
Front-End Communications Controller was not
scheduled for production status until July
1977. Since the Telefile Computer Products,
Inc. Front-End Communications Controller was
relabele¢d to FECP-1 from TCP-64 to distinguish
it from other Front-End Comnunications Con-
trollexs being built for other host computers,

the Arny apparently has chosen to belatedlx
confuse the FECP-i Model Front-End Communica-

tions Processor w! ch the Micro-Programmable
version of the FECP-1 Front-End Communicatiouns
Controller schedulel for mormal production
deliveries starting in July of 1977, * » *
The Front-End Communicac’.on Controller pro-
posed to the Army was functionally identical

to the system observad at NASA except that the
ULC and IFUI are on printed circuit boards as
oggased to being wire-wragped in the NASA unit.”
(Smphasis added.)

On the other hand, the record contaiuns affidavits of Army
personnel which state that on January 20, 1977, and March 17, 1977,
Telefile representatives acknowladged that the FECP-1 was a new
machine which was not scheduled for production until July 1977.
Moreover, we note that the RFP inzluded the micro-programmable
feature under the hardware requirements.,

In any event, we cannot say that the equipment which Telefile
proposed to furnish was the same as the equipment which it demone
strated to the Army. While it may be, as Telefile contends, that
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electronic hardware can be changed from wire wrap manufacture to
printed clrcuit board manufacture and remain functionally the
same, it {s also possible, in ocur opinion, that such a change
could affect pexforwance. The two diffecvent systems will have
some differences in the method of constructivn, As a result, it
is not possible to say that the two systems will be functionally
idenrical based solely on the documents [urnished by Telefile.
Ia crder to demonstrate that the two models are functiunally
identical, we beliave i\ is necessarv to conduct benchmark tests

on both models.

We believe, therefors, that the propused "cquipment, softwaze
and systems capability" were not demrmnstrated (benchmarked) as
required by the RFP; all that wac desonstrated was equipment
asserted o have been “functionslly 4entical" with the proposed
«quipment, We ate of th~ cpfn’an that the Army's refusal to accept
that the TCP-64 and the FECP-I were one and the same was a reasou-
able exercise of ics technical judgment. We cthink that the Army
was entitled to have demonstrated the actual “ardware and software
provoied to be delivered, and not something asserted to be function-
ally équivalent. It also appears from the record that Telefile's
proposed system was not a “standard production modzl" successfully
inscalled at "non-Biddevr locations.” Burroughs Corporation,
b-187769, July 12, 1977, 77-2 CPD 16.

Protester further asserts that the Army knew or should have
¥nown that the TCP-64, not the FECP-I, was installed at NASA
because all "Goveinment ADP equipment is coordinated through GSA
with which the Army was in close communicetion."” Thus it is
claimed that the Army knew or should have known that the demun-
stration was to be performed on the TCP-54. Likewise it is
claimed that the Army should have objected to the demonstration
once it actuelly became aware of the equipment to be used.
Accordingly, the protester claims that by not objecting to the
operational demonstration on the TCP-G4 the Government “waived
any right it may have had to a demonstration on the FECP-1 rather

than the TCP-64."

We cannct attribute to the Army the knowledge which GSA may
have as to the equipment at the NASA installation selected by the
protester for the initial demonstration, particularly in view of
the Atmy's denial of such knowledge. There is no evidence in the
record to suggest that the protester actually advised the Ammy
that it intended to demonstrate equipment which it claimed to te
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furctionally equivalent to the equipmept proposed, rather than
the actual equipment proposed. Kor do we agree that the Army
waived its right to object to a demonstration of the TCP-64
because it allowed the demonstration to be completed without
vomplairt, By demonstrating its existinp production model
rather tuen the model it proposed to deliver, the protester
should have known that the agency might ultimately cenclude
that the demonstration was nnt in conformance with the RFP
requirement that "only standard production modules may be pro-
posed”, and that the "operational demonstration of all equip-
ment * % % proposed' was not satisfactorily completed. As the
Amy points out, the evaluation team's role was to observe the
demonstration and to report back to the contracting officer the
results of their observatlon,

The protester also claims that becsuse its written proposzl
was found to be technically acceptable prior to the demonstration
{a fact which is not controverted), it should not thereafter have
been excluded from the competifkive range as “nonresponsive (tech-
nicaily deficient) because of any asserted deficiencies in the
demonstration. The protester cites Linolex Systems, Inc., et al.,
53 Comp. Gen, 895 (1974), 74-1 CPD 296 and 47 Comp. Gen, 29 (1967)
in support of that proposition.

We believe that the cited cases do not stand for the
proposition urged. Linolex, supra, involved s benchmark test in
which the offeror used its supplier’'s employees rather than its
own personnel to perform the demonstration test. The agency
stated that the purpose of the test was to validate each proposal
by showing how familiar the offeror was with the equipment it pro-
posed to furnish as well as to demonstirate the performance of the
equipment. We conclided that the purpose of the test as stated
in the RFP was susceptible to the offeror's interpretation and
that thevefore the offeror should be given the opportunity to per-
form the test with its own empluyeas. In 47 Comp. GCen. 29, supra,
a protest involving the procurement of substantial amounts of
computer equipment, the protester was excluded fiom the competi-
tive range for failure to pass a 200 hour "operational use time"
test (one of the benchmark tests required). The exclusion of the
protester (Honeywell) from the competitive range left only one
offeror in the competition with a price preminm over Homeywell of
approximately §60,000,00U. We stated:

i
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“% % * When the benchmark tes: left only one
proposer as an eligible contractor, we do not
believe the 200 hour benchmark test, which was
the only test Honeywell failed, should have
been considered determinative of what consti-
tuted a ‘competitive’ range without regard to
price."

In both cases the equipment proposed was the equipment
demonstrated, which was not the case here. Here, we believe the
exclusion of Telefile from the competitive range, ar discussed
above, for failure to demonstrate the proposed equipment had a
reusonable basis,

The protester asserts, howeve., that the Army was motivated
] to exclude Telefile frem further negotiations because of its
"desire for more complex and inherently more eipensive equipment,”
pointing to certain "inconsistencies” in the Ammy's statements in
E the Comten protest, supra, vis-s-vis its statements made in this
protest. We do not believe the "inconsistencies"” asserted are
significant and consequently they necd not be detailed hare, More-
over, we note that none of the asserted "inconsistencies”, even if
accepted as such, would prove the alleged motive or even explain
vwhy such motive existed. Therefore, where, as heze, the record
reasonably supports that agency's actions, mere allegations of a

3 biased evsluacion provides nu basis for our Office to interfere

¥ with the agency's determination that a proposal is unacceptable

s and outside the competitive range. Joanell Laboratories

: Incoiporated, 56 Comp. Gen. 291 (1377), 77-1 CPD 5l.

The protester also claims that the RFP ccatains "latent
ambiguities" requiring cancellation and resolicitation of the
requirement if we are unable to affirm its position with regard
to the cquipment demonstrated., Although '"numerous latent
ambiguities" are claimed, only two are asserted--(l) the "failure
to identify specification requirements as mandatory or none
mandatory,” and (2) the differences between the operational demon-
stration criteria provided to off:rors and as used by the in-house
evaluation team.

RN LTI

Our examination of the R°° reveals no such ambiguities. The
“ specifications for both the rardware and the software are clearly
L1isted with the preface "requirements”. We do not believe the word
"mandatory"” is essential for any offeror's understanding that the
listed features and capadilities were to be included in the hardware
and software to be furnished,
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The protester nonetheless claims that it proposed to
install the front-end polling feature listed in the specification
12 months after award of the contract without initial obiection
by the Ammy, and that the Army's later indication that su-h
delivery might be negotiable, rendered ihe specification ambigu-
ous, We do not believe that the protester's unilateral act,
e.g., proposing to delay the delivery of a required featura to
be included in the hardware, changes the plain meaning of the
specification that such feature is "mandatory", nor do we
believe the Army's potential willingness to negotiate that point
nperated to the prejudice of Telefile, Moureover, we cannot con-
c,ude that the requirement to demonstrate that feature on the
rcoposed hardware in the face of the acceptabla written proposal
offering later deliver changed the mandatory nature of the
tequirement. Likewise, Telefile's claim of ambiguity relating
to imstructions to the technical evaluators did a0t create an
ambiguity in the specifications, nor did they operate to the
prejudice of Telefile, Consequently, in our view, the record
does not support a finding of specification ambiguity.

Inasmuch as we have concluded that the protester failed to
demonstrate the equipment it proposed, we need not considar any
of the matters raised which relate to the question of whether or
not the demonstrated equipment passed the demonstration test.

The protest is denied.
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Acting Comptroller Cenera
of the United States






