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MATTER OF: Dupont Pacific, Ltd.

DIGEST: Protest to GAO against allegedly restrictive
specaflcdtion, filed more than 10 working days

K after initial adverse agency action on protest
to contracting activity', is untimely and will
.mot be 'ronsidered on Its merit..

Invitation for bids (F17) No. N62766-77-B-OO05 was issued on
July 14, 1977, by the Naval Facilities Engineerin'g Coramand for the
reutoration of typhoon-damaged family housing facilities at Anderson
Air Force Baa., rfu.m, Mol Bids were to be opened on September 13,
althoughite date was later extended to September 21.

At theend of August, Dupont Pacific, Ltd., (Dui4), a manu-
facturer's ti~priiknitative 'for two elastomeric roof e'o'atPag firMin
instructed itc 'applicator contractor,' Oripac Paklbgt-bCo. (Oripac),
to protest to the contrsitingatstivity that a specificsation in the
IFS concerning "Elaitomeric MeH'tbrane Coating" was unduly restrictive
in that it couldxonly be miet by one roof coatlii'mihnufacturer. On
Sepi'ember 15, Ori'paic war informed by the Navyt j'icer in Charge of
Construction (OICC) that the specification would not be amended.
Dupont itself filed a protest on behalf of its two clients with the
OICC on that same date.

Bids we'te opened under the IFB as initially issued on September 21,
and award was made on September 26. Dupont's protest wws denied by
the 01CC by telegram of September 28. Dupont protested the matter to
oux Office by letter dated October 3, filed here on October 6.

Sectio'n 20.2(a) of our Bid Protest Procedure., 4 C.F.R. part 20
(1977) (Procedure.), provide. in part:

" * * * If a protest ha. b'een filed wflh the contractlng
agency; any subsequent prodeeit to the 'c'narAl Accoutilng
Office filed within 10 [working] days of formal notifies-
tion of or actual or constructive knowledge of initial
adverse ogency action will be considered. * * *"
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For' purposes of Dupon a protest to our Officer we consider
the."initial adverse agency action" here to have been the OICC'u
Septewber 15 notice to OripAc, which had protested at that level
at the instruction of Dupont, that the specification In insue
would not be amended. Accordingly, Dupont's protest to our
Office, filed October 6, le untimely under section 20.2(a) of
our Procedures and will not be considered on its merits.

In regard toadthe above, wa recognize that Dupont itself pur-
sued th. matter with the 01CC in Its letter of September 15. How-
ever, while we realize that a protester may consider an 4gencyt s
initial adverse action to be ill-founded or inadequately explained,
leading the proteiter to'oeek raconsideration'or 'cldrification at
the agency or other levei' it in neverthelless obligatorythat the
protest be filed afteo'tno'tification of CjTjjj _ad'rurse'agency actlon
2i9 52rub Car Washe SY.M0 (I7C ,B-186586,, July9,-1976, 76-2 CPD
29; 52 Camp. Gen. 20 tl972) RFurthirmore, even ±f we vira toyqon-
aider Dupont's letter of September 15 tot t'e OICC,' rather than
Oripac'a earlier communication with the i ic, ms a upont's initial
prote.st, the opening of b'd on Septemberj'l without taking the
requested corrective action must be considered "adverse ag'incy action"
within ithe meaning of section 20.2(a) of our Procedures. Kinetic
Systems, Inc., B-189146, July 1, 1977, 77-2 CPD 5. Thus, the protest
to our OitLEea, filed more than 10 working days thareafter. cannot be
ccnsidered on that basis either.

Paul G. Dembling
General Counsel
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