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Dezision re: Building Haintenance Spezialists, Inc.: by Paul 6.
Dembling, General Counsel.

Issue Area: Pederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurcment Lav IT.

Budget Punction: National Defense: Department of Defense -
Procurement P Contracts (058).

Ocrganization Concerned: Defensa Supply Agency: Defesnse Contract
Administration Services; Department of the Aray: Corps of
Pnginecrs, Saint Paul District; Saall Business
Adainistration.

Anthority: 2.S.P.R. 1-70S.U{c)({vi). A.S.P.R. 1-203.1(i1i). 58
Comp. Gen. 703, .

The protester obdected to th: methods used in the
preavard survey of their firm. Since the Small Business
Alministration declined to appeal the centracting cfficer's
determination as to the bidder's tenazity, perseverance, o1
integrity, GAC would noi zeview the determination in the absence
of a compellinyg reason to justify such a review. The protester's
objection to the agency?s financial evaluation of the firm vas
acadenic sin.e the firm vas rejected for other reascons.
(Author/sCy
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THE COMPTROLLER GENERAL
OF THE UNITED BTATES
WABHINGTON, D.C. 206540

DECISION

FILE: B-189484 DATE: August 22, 1977

MATTER OF: Building Maintenance Specialists, Inc.

DIGEST:

Where SBA declines tc appeal contracting officer's
determination as ro bidder's tenacity, perseve:ance
or integrity, GAO will not review the contracting
officer's determination in the absence of a com-
p2iling reasovn to justify such review, such as a
showing of bad faith or fraud by procuring officials.
Moveover, protester's objecticn to agency's finan-
cial evaluation oi firm 18 academic because firm

was rejected for ocher reassns,

Building Maintenance Specialists, Inc. (BMS) has
protested the metlods usad by the Defense Contract
Administrative Services Mancgement Area (DCASMA) in its
vrsaward survey of that firm uu-der Invitatlon for Dids
(IFB's) Nos. DACW37-77-B-0034. DACW37~77-B-0035 and
DACW37-77-B~00456 issu2sd by the Corps of Enginecers, St.
Paul Discrict (Corys) for maintenance services at park
facilities.

BMS complaina that for the purpose of evaluation of
financinl ability to parform DCAMA grouped theses IF3's
together and required that BMS have $10,000 in addicion
to its present working capital. BMS contends that ecach
solicitation should be considered szparately. Award has
not heen made pending resolution of vhig protest.

The Corps states that in viow of BMS' unsatisfactory
performance on a prior contract with the St. Paul District,
No. DACN37=-76-C-1175, the co::tracting officer requested
a preaward survey of BMS to determine the bidder's respon-
sibiliecy. DCASMA reviawed BMS' past performance on five
other Government contiracts and found a consistent failure
to meet work schedules, slow or nonpayment of wages and
debts, and late starts on contract performance. La ed
on the results of this nreaward survey, the contcacting
officer found that BMS was not responsible for lack of
tenacity or perseverance under Armed Services Procurement
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Regulation (ASPR) 1-903.1(4ii1) (1976 ed.) The Corps
points out that only the past performance f BMS was
considercd as the basis for the contracting officer's
determination of nonresponsibilicty. Contrary to the
contention of BMS, its financial positior was not
relevant to the basis for rejecting the firm and we
consider that issue to be academic.,

In accordance with ASPR 1-705.4(c)(vi) (1976 ed.)
the contracting officer furnishcd the appropriace Small
Business Adminisctrotion (SBA) Regional) Office with docu-
mentacion relevant to the contracting officer's deter~
mination that the firm lacked tenacity and perseverance.
Under this regulation, SBA may, within five days, give
notice to the contracting officer of an intent to appeal

the matter and within 10 days of such notice SBA is required

to provide the head of the procuring activity iafornation
and recommendations which would materlally bear on any
approval action. In the instaat case, SBA declined to
appeal the determination of the centracting officer.

Qur Office has held Lhat tiie procedures of SBA
provide an effective process for reviewing agency deter-
minations of nonresponsibility based on a lack of teraciry,
perseverance and incegrity. We, therefore, do not review
such determinations by contrvacciug officers unless there
is a compelling reason to jusctify such action, such as
a showing of tad faith or f£raud on the part of the admin~-
istrative of!icials involved. Building Maintenance

Specialists, Inec., 54 Cemp. Gen. 703 (1975), s5-1 CPD 122,

We do no: £ind such a reason here, and the protest,

therefore, is dismiased.
Paul G. DPmbli
General Counsel






