DOCUMFNT RESUNE

03263 - [A2212310)

[Ontimely Protest against Fefusal of Agency to ncceﬁt High 0ffer
for Surplue Property). B-189500. Auwguet 5, “977. ? pp.

Decicionr re: Montgomery Ward and Co., Inc.; by Peul G. Dembiing,
General Counsel.,

Issue Area: Federal Procurement of Goods and Services (1910).

Contact: Uffice of the General Counsel: Frocurewent Law IT,

Budget Purction: General Government: Diher General Covernment
(806) . o

Organization Concevned: General Services Adainistration,

Authority: Freedom of Information Act. 4 C.P.EK. 20.2(b} (2).
B-185148 (197v) .

The protester objected to th2 rejection of their hiqh
bid for a surplus property, arquing that the adverse agency
action which started the time for filing 4 protest shou)d be
deterained to be the date on whiél the protester raceived the
second agency- appraisal on the property or the denial of the
request for thay apyraisal. The protest was rfiled with 380 more
than 10 days after ‘the protester was adviscl by the-i@ehcy of
the bid rejection and the agency's intention to resolicit and
vas untimely. (Avthor/Sc)
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Rogey Ayer
Proc. JI
'T'il!t:t:hulrfllClLJ.lﬂﬂ GHENERNAL
DECISION OOF THE UNITED BTATES
WAHBHHINGTON, D.C. 230tian
FILE: B-189500 DATE: August 5, 1977
MATTER OF: Montgomery Ward and Company,’ Tnc,
DIGESBT: ,

Proteet of agency's cefusal tn accept high offer for
surplus property filed with GAO nmore thanr 10 days
after proteater wa3 advised by agency of the rejection
of its bid and its intention to cesolicit 1s untimely
and not for consideration.

Hontgoner Ward and Company, Inc,: (MW) protests the General Ser-~
vices Adminiettation 8 (GSA) refusal to) accept MW's high offer of
$1, 200 000.00 Zor a surplus property located in Pssadena, California,
Bids were opened on March 10, 1977, with MW the higheat bidder, By
letter of March 11, 1977, GSA . notif{ed MW that ite bid wys the higheot
receivad but was attll below GSA's estimate of the value'of the proPerty. g
GSA therefore afforded MW an opnortunity tn increase iteﬁbid, provided
the increaeed bid was submitted by March 18, 1977. The dwtdline for
submission vas Later,extended {o March 23, 1977. Instead' uf increasing
its bid MW chose to attempt to convince GSA thaiiits estimate of the
proPezty s value was erroneous And that MW's offir was reasnnable. GSA
cn Ma) 4, . 1977. advised MW that its offer was bellw GSA's estimate and
accordingly not accepted, ‘Foquwing its receipt Of the May 4, 1977,
1etter MW coatinued its: efforte to convinee ‘GSA of the reaeonab‘etees cf
ite pric2. On June 9, 1977, MW received a letter from GSA advising MW
that GSA planned to offer the property again ow the basis of a new ap-
praisal, On July 1, 1977, MW's proieat %ias filed with this Office,

. MW has advised that on July 6, 1977, a Freedom oi Irformation Act
(FOTA), request was filed with GSA which asought acfesl to GSA's ap-
praisals, one prior to bid cpening and the second euleequent‘thereto,
and that the second appraisal yvras close ia value to the amount bid by
MW, Tt is8 MW's position:

"A % % that fhe 'adverse agency action' (4 C.F.R. 20. 2, .
which starts the time for filing a protest should be gaged
from cur receip* of the second GSA appraisal or the denial
of the reques’. for that appraisal. Ward's wiil have actual
krowledge for the first time that our bid was within the
range of the second appraisal. If GSA refuses ro give Ward's
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tlie appraisal then Ward's will have no further meanc of
knowing whether its bid should have »een accepted, In
either instance GSA's action on the FOIA requast will
‘trigger' the protest period."

Notwithstand*ng MW's argument to the contrary, we belileve that
its protest to GAO is uncimely, it being lodged more than 10 days after
the hasis of rutest vas known or should “ave known, 4 C,F.R. 20.2{b)(2)
(1977). This 1ia true even 1f the time 18 counted not from CSA's May 4,
1977 letter, but from GSA's June 9, 1977, communication which indicated
Government plans to moot all earller appraisals of the property by con-
ducting yet another cale.

The l0-day time period prescrited by 4 C F.R, 20, 2(b)(2) is noc
tolled pending a protester's gathering of 41l the ‘facts it lecms neces-
sary to argue its prectest. A firm must pro*et* with 10 daya afte. 1t 1is
aware that a Dasis for protest exists. ov exampla, in this case MW knew
that its bid was relected on eithar May 4 =1 June 9. Once the protest is
fil=d there is am;]e opportunity for th: protestes: to develop its casa.
See Natiopal Constyuction Company, B- 18:1&8 March 23, 1976, 76-1 C2D 192,

Accordingly, the protest is not for coosideration by this Office.

s

Paul G, Dembling
Cenaral Counsel
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