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[Protests to Nonresponsibility Detecsination, Denial of
Certificate of Competency, Avardee's small Business Size, and
Solicitation Ambiguity). B-188856., Jujy 22, 1977?. 3 pp.

Dacision re: United States Craans Certification Bureau, Inc.; by
Milton Socolar (for Paul G. Dembling, Genaral Counsel).

Isisue Area: Pederal Procuremeant of Goods and Services (1900).

Contact: Office of the Seneral Counsel: Procurement Law I,

Budget Function: Gerneral Government: Other Genera) Goveraseant
(806) .

Organizetion Concerkted: General Servic@s Administration.

Authority: 15 U.5.C. S37(b) (6-7). P.P.R. 1-1.1203 et seqg. 4%
T.F.R. 20,2(b) (1). B-186840 (1976) . B-~187243 (1976).
B-185422 (1976).

Protest was made concerning denial of Certificate of
Competency, the awardee's qualificatisn as a small business and
responsibility, and ambiguous invitation for hids. GAO will not
review Small Business Administration'’s denial vf Certificate of
Cnapetency nor question the small business size of a fira.
Similarly, allegations about bidder nonresponsibility are
revieved only in limited circumstances not ohtaining here.
Allegation as to solicitation ambiguity was untimely and vas uot
considered. The protest was denied. (Author/DJN)
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THE COMPTROLLER GENERAL

DECISIDN ODOF YHE UNITED BTATES
WASHINGTON, 208aR
H ns-cu pther
FILE: B-188856 DATE: July 22, 1977
MATTER OF: United Stdates Crane Certisicacion Buresau, Iae.
DIGEST:

1. vhere small businens concern is found to be nonresponsible
bidder by contracting activity, subsequent denial of COC by
SBA is viewed aa uffirmation of nonrasponsibility determination,
and GAO does not review COZ daetermin. ‘ons and will noc require
SBA (o issue COC or reopen case absern a showing that material
evidence was not considerad,

2., Questions concerning small husiness size 2tatis are not for
consideration by GAO since authority over such matters is vested

by statute in SBA.

3. Contention chat proposed awardee is not responsible will .ot be
reviewved by GAO except under limited cirecumscances not here
alleged,

4. Allegation that inavitation was aobiguous and vague is untimely
filed and not for consideration since appareat improprieties must
be ralsed prior tn bid opening.

United States Crane Ceftitication Bureau, Inc., (U.3, Crane),
protests the failure of the General Services Administration (GSA)
to award 1t a c0ntract“pn item G of Service Area 1 under invitation
for tids No. 13SW-4FWR-70014, GSA made no award to U.S. Crane
because it determined tha“ f£irm nor to be a rESPOISiblP bidder for
the procurement. U. S, “Crane further proLests that the next low
bidder--the proposed awirdee~-for item G is not a small business ac 1is
required in the invitation and that it is also nonresponsible due
to its lack of sufficient finances and its inadequate facilities,
tooling, storage space, and capacity. Finally, it is contended
that porticns of the invitation are ambiguous and vague and that the
invitation, consequently, should be rewritten and reissued.
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Ap regards che firat issue, after GSA found U, §, Crane to be
nonresponsible the macter was referred to the 5mall Business
Admintistration (SBA) for a Certificate of Competency (COC) revie:.
The SBA declined tc imasuc a COC to U. S, Cran:, Our Officeo will
not quenstion a contracting offiner's Jeterminatioa that a amall
business concern is nonresponsible where that determination has
been affirmad by the SBA thr<igh the denial of a COC, PFurther,
under 15 U,S.C. § 637(b)(7) (1970), the SBA has the authority to
issue or deny a COC, and our Office does not review an SBA determ—
ination, require the issuance of a COC, or request the weopening of
a case where a COC has been denled and there is no indication that
evidence materially affecting the denlal was not caken into con-
sideration, Drexel Irdustries, Inc., B-186840, November 22, 1976,
76~2 CPD 439,

With respect to the contention that the propused awavrdee does
not qualify as a small business, the SBA is empowered under 15 U.S.C.
§ 637(b)(6) (1970) to determine the size status of business concerns
on procurements set aside for small businésaes Determinationn uade
under this conclusive and exc‘ua*ve SBA suthority are not aubject to
reviewzby our Office. Inflated Producca Co., Inc.; La Crosse Farmenc
danvfacturing Compeny, B-187243, December 14, 1976, 76-2 CPD 485;

Car2, Inc,; Bethune Guilting Company, B-185422. Jaruary 29, 1976,

76=-1 CPD 63.

Regarding the d1spute over the contr ac:ing activity'a fluding
the sacond low bidder to ba reasponsible, our Office no longer reviews
affirmative detcrvminatinns of responsibility except for actions by
procurement officials which are tantamount to fraud or where'the
solicitation contains definitive responsibility rriteria which
allegedly have not been applied. "Inflated Producls Co., Inc.: La
Crosse Garment Manufacturing Comganz, gsupra. Fraiad has neither bheen
alleged nor demonstrated by the protester. Nor does the second
exception apply. While U. S. Crane does note sevaral paragraphs in
the solicitatlon wherein bidders are notified that GSA has the right
to make a preaward survey on the successfnl bidder and thus inquire
into the sufficiency of the bidder’s teooliag, work and storage
caprcity, and financial position, these are merely a recitation of
thogse factors normally looked into on auy preaward Rurvey--see
section 1-1.J203 et seq. of the Federal Procurement Regulations
(1964 ed. amend. 95). As regards solicitation paragraph 27 cited by

the protester, thia again deals with the sufficiency of the contractor's
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., facilitiea and with the righte and duties of the Government and the
) contractor after «wari of a contract--surely not mattera of responsi-
bility, These notad paragraphs do not constitute definftive
responsibility criteria.

. Pinally, our Bid Protest Procedures, specifically 4 C.F.R. §
20,2(b) (1’ (ly76 ed.), providzs that protasts against alleged
improprieties in an invitation for bids which are apparent -rior
to bid opeuaing must be filed prior to bid opening in order to be
considered. Since the alleged ambiguity and vagueness of the invita-
ticrn language and/ox requirements were marters apparent prior to bid
i opening ard since the protest on thase matters was nct file” until aftec
; bid opening, this portinn of the protest is untimely filed . i:d, thevefore,
' not for consideration.

Accordingly, the protest is denlel.
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Geneval Counsel
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