DCCUNZNT PRESUNE
02056 - [A1112094)

[ Protest of Contract Award for Procnrement of Naval EBlectronic
Pquipment]. B=187367. April 14, 1977, 3 pp.

Decicion re: West Electronics, Inc.; by Peul 6. Desmbling,
General Counsel.

1ssue Area: Federal Erocurement of Goods and Services:
Reasonableness of Prices Under Regotiated Contracts and
subcontracts (190&) .

Contact: Office of tte Ceneral Counsel: P:ocn:onont Law I.

Budget Function: Mational Defensé: Department of Defense -
Procurement & Contracts (058).

Organizaticn Concerned: Department of the Kavy: ¥aval Electronic
Systems Coamand; TH Systems, Inc.

Authority: A.S.P.R. 3-507.2(b). A.5.P.R. 3-805.3. 4 C.F.R. 20,
B-187367 (1377) . BE-186841 (1976).

A protest uas made to a ccntract avard for amplifiers
and repair pacts on gcounds that notification. of; decision of
earlier protest lodge¢d by competitor included ptice information.
This alloved s34d ccspotitcr to readjust prices on zubseguent
reprocurement. The fprotest was untisely, and wa3 not considered
on its merits. (SS)
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FILE:  B-187367 DATE: April 14, 1977

MATTER OF: West Electronics, Inc.
DIGEST:

Protclter allngins i-propnr disclosure of
offerors' prices in agency report om previous

- protest did not protest upon receipt of report
because contracting officer sdvised that there
would ‘be no. further negotiationa. However, ;
GAO decizion: on previous protest’ necessitated |
!urther nagotintions and indicated that best
and fiillal offers would be raqunstcd. Siuce
offerors may revise price proposals in'response
to such request, protester. should have known
upon tnceipt of dccilion that competitor,
allegedly possessing protester's prices, uight
change price. Accordingly, protest filed more
than 10 working days thersafter is untimely.

Helt Elcctronics, Inc. (ﬂhst), pxotelta the March: 7,11977.
mrd of a contract: to T™- Syutens h:[nc. ('IH), under reqt'eat for
proposala (IIP) No. N00039-76-R—0288(S), iasued by thu Naval
Electronica Syntem;(:mnd (NAVALEX) to procure .18 mplif.. ers,
associated repair pnrta and optlonl for additional repair parta.
West, allcgua that: offe“oro' prices vere. 1mproper1y disclosed by
NAVALEX in the eourse of that ageucy's participation in our con-
sideration of a bid protest filed by TM against NAVALEX's deter-
mination to negotiate with West under the subject RFP, which had
initially been issued to TM on,a sole-source basis., TM's protest
vas denied in our decision TM Systems, Inc., B-187367, January 26,
1977, 56 Comp. Gen.___, 77-1 CPD 61. West filed its protest on
March 7. ‘

~By- lot*er‘datod und recnived 1n our- Office on Octdber 14, 19706,
NAVALEX subnztted a documented report responsive to TM's protest.
Ccpiles of the report were sent to both TM and West. 'West alleges
that it received two copiles of the report and that one of thoge, and
presumably one received by ™, disclosed certain of each other's
pricea, which appnrently should have been amitted fr.n the regpective
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copies. Wast b.1107ts that auch discloluro violncod Arlod Scrvicoc
Procurement Rcsulariou CASPR) §$ 3-507.2(b) and 3-805,3 (1976 ed.).
Howsver, West st:tes that it "made no comment on this apparent erro
at that time [rcccipt of the report] since it had been advised by
the then contracting officer % # #% that he intanded to make award
after your [tlie Genernl Accounting Office's] decision without
further negotiation.!" West further statas:

"Wast did cill‘%htl priEe disclosure to the
attention of the Navy at A later date, At the tiie
that West submittcd its supplemental informatiom
on February 8, 1977, ita representative advised
the Navy contract negotiator that the price disclo~
sure would militate against a request for further
price negotiations, w #* % 1

* * W L] *
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"The inpact*of thil Navy error wua brought to

the: attegtiou of thc protcltor on Thuradayy Hhrch 3,
1977, when 1in a telephone conversation with ‘the ‘con-
tract negotiator, he stated that the 'Best and Final'
offers were still being evaluated. This led West to
the: inference that TM Systems had in fact made more
than a one-quarter reduction in its bid, & quotatiomn
tbat it had previously adamantly sustained. * ® #"

Section 20. 2(b)(2) of our Bid Protest Procedures. 4 C.Y.R.
part 20 (1976) (Procedures), provides in part:

"R % % bid protests shall be £iléd not later
than 10 [working] days zfter the basis for protest
18 kuown or should have been known, whichever is
earlier."

In our January 26 decision, upon conaidering wes:'.«fa lure
to provide the Navy with certain documcntation, we cJaavly ﬂndicate
that further negotiations under the RFP wbuld be: neceasary, end: we
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stated that we had oecn advised that the Navy 1ntended to rcquear'”3

best and ‘Final offerd frow West and TM puxsuant to ‘ASER 5 -2-805.3(d

(1976 ed;). Since an\offuror {8 free to xcvile“ita propolal. includ-
1ng price, in responle to a request for best and final oftcrs, Fordel

Films, B-186841, Octobef 29, 1976, 76-2 CPD 370, West should have
known upon rnceipt of the decision that TM, allegedly in posanssion
of West's prices, would be given the opportunity to change its pro-

possd price.
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thn rccord 1nd£¢hta¢ that tht xecotvud a copy of the subject
docilion by Februavy '8, ut ite proteit Lo our ‘0ffice was not fjled
votil March 7. In this , connection, slthough Yest states that it
brought the "apparent error" to NAVALEX's attention on February 8, .
0 protest was in fact filed at that time. Accordingly, the protest,
filed moxe than 10 working days after its basis shkould have been
known to West, is untimely and will not be ccrsidered on the merits,
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