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MATTER OFCarco Electrounics

DIGEST:

1. Vhere agency's positior was favorable f1 rotester until
August 24, 1976, protest tiled within 16 asorking days of thia
date i{s timely and protester did not have to file prior
"defensive" protest,

2, Experience rcquxrclont for "1iet of asimulators delivered
with organizationo. addresses and names of individuals that
may be contacted" pertaias to simul-tors in general previously
producad by hidder and therefcre goes to. -hidder's capacity to
perform (respousibility) rather than obligation o perform
(responsiveness). Lxperience data pertaining to responsibility
nay be submitted by bidder asubsequent to Lid opening.

3. Where bidder's coveL lattun>. nropoaad to lupply Government
uith model 53M-2 zimu:lator, cover ler:er must be considered
as part of bid itself. Unsolicited Insertion of manufacturer's
model number in bid creates mmbiguity as to whether bidder
agreed to supply items conforming to IFB specifications render-
ing bid nonresponsive ‘in absence of express statement by bidder
that model complies with specifications.

4. Bidder 8 unlolicited dulign and specificetion brochure tay not
be dinragarded where it aypears bidder is offering model
described therein and where model doas mot comply with Goveriment's
stated requirements bid muet be reéjected es nonresponsive. Hore-
over ASPR § 2-404.4 precludes consideration of bida accompanied
by unsolicited literatucve quali{fying bid and restcicting disclosure
of literature,

By 1etter dnted Septewbnr 30, 1976, Carco dlectronics (Carco)
protested’ the ptospectiva aunrd of a contract for the Procurement of
2 three-axis flight 'moticn simulators and related manuals and drawings
to the Contraves—Coerz Corporation (C-G), the low bidder, under
invitation for bids (IFB) F29651-76-00089 issued by Holloman Aix Force
Base. Previously, by letter dated June 17, 1976, CnG protested the
rejection of its bid s8 nonresponsive by the Alr Force for failure to
submit experience dita yequired by the IFB. However, on July 28,
1976, . the Aifr Force. austained C-G's protest. Thereafter, on September 3,
1976,. Carco protested ‘to the Alr Force C-G's restrictive legend on
wvhat Carco describes is descriptive data submitted “y C-G wit. its bid.
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Counsel for C-G questions che timeliness of Carco's protest,
arguing that the basis of the protes® should have been Imown to
Carco at the time of bid opening on Jine 11, 1976. Thus, counsel contends
Carco's protest to the Air t'or.'e on September 3, 1976, was in
excess of the 10 working days permitted by the Bid Protest Procedures,
4 C.F.R. § 20.2 (1976).
In our view, however, Carco hed no reason to file a protest prior
to.Ceptember 3, 1976, Before this, the Aix Force's position vas
favorable tc Carco. the Air Force having initially found C-G's bid
to be nonresponsive. Though Carco was advised by the Air Force by
letter dated Ausust 3, 1976, that C-G's protest-was: uphcld the
- record shows that subsequeant to this .date the contracting officer
vas actively Lrying to get C-G to remove its tastrictive legend.
Not until C-G's Auagust 24, 1976, response to the contracting officer
was it clear thet C-G would nnt acquiesce in the contrauting officeres
rejueat and remove its restrictive legend. Carco' 3 September 3,
1976, protest to the Air Force was within ‘10 working ‘days of this
dnte. We believe that to adopt counvel's positi- . would be %o ' :
place the burden upon bidders to file "defennive" protests, a practice |
which we specifically disapproved of in Action Manufacturing Company,
B-186195, November 17, 1976, 76-2 CPD 424. Thus, we find Carco’s
protest to be timely,

The Air Force reports that at bid opening on June )1, 1976, bids ;
were received from C-G, Carco, and the Benton Corporaiion. C-G and
Carco were the low and second low biddera, respectively.

Under the heading "BID SUBMITTALS," the uub ect IFB providad: ’

"Bids will be accepted only from bidders who have
built similar simulators. Information. submitiad :
with bids shall include a 1list of simulators | F
delivered; with organizations, addresses and the i
nazes of individuals that may be contacted. In-
formation shall also be sufficient to allow hids
to be evaluated to determine compliance with

these specifications."

With ivs tid, C-G nubmitted ‘he following cover letter quoted
in pertinent part:

"Contraves—Coerz is pleased to submit our bid in
response to the Air Force request for a Three-
Axis Flight Motion Simulator F29651-76-00089,
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“An ‘you are avare, Contraves-Goarz lLas supplied
aﬁmiICt equipmant not only to Holloman AFB but
to'swst guvernzent snd commercial zerospace
facilities for & nusiber of years.

"The Modal 33M-2 Hroposed is one of a family
of standard simulators deaigned and bullt by
Contraves-Gosrz. As such, Cintraves—(Coerz
believes there im no technical or scheduling
riak involvad with selaction of this mount.

] * ® " &

“In additicn So the requived documentation,
we have also includad a description and specificaticn
for the Model 53M-2 Three-Axis Flight Simulator, P~4544."

The cover page of C-G's description and specification brochura
contained the following restrictiva legend:

.''The 1n£ornation“contgined herein 'is made
avniluhlc aa the p=oporty of, and for the pur-
poses’ ‘of , CONTRAVE! '\~-GOERZ CORPORATION Subsicdiayy
of CON'lRAVES AG, OAQLIKDN-BUHRLE HOLDING. It
camiot be lawfully rtproducfu in any form nor
divulged to any Third Party, nor used for any
purpose ‘other than that for which it is being
-made available to you, without the specific
written consent of CONTRAVES-GOERZ CORPORATION."

Af:er rnviewing C-G's description and spacification brochure,
the contracting officer, in a lstter to C-G dated August 12, 1976,
raqueating claritication, noted seven instances in which C-G's
spacificationl varied froa those in the IFB. In Teaponse' to this,
in a létter to the cuntracting officer dated August 24, 1976, C-G
stated that it was obligated to perform in "strict accordnnce" with
the specification contained in the IFB and thar its brochure was
subaitted pursuant to the IFB's experience requirement.

C-G did not submit further data on its experience in producing
sinula:orl until June 15, 1976, four days subsequent to bid opening,
when' 1: supplied a list of sinulators previously delivered and names
of ‘customers. Based on C-G's failure to submit experience data with
its bid, the contracting officer rejected the bid as nonresponsive and
C-G protented.
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The Air Force sustained C-C's protest on the ground that a
finding of nonresponsiveness for failure to submit expcrience
data must be based on 2 requirsmant for data relating to experience
with an identical item and not & similar item, as in this case. It
is the Air Force's position that a requirement for exparierrs data
which peartains to similar items is a matter of bidder responsibility
and therefore cannot be used for purposes of bid evaluation., Thus,
the Air Force contends thet data of this nature may be supplied by
a bidder subsequent to bid opening and a cautionary statesent to
thin effect must first appear in the soliritation before a bidder
may b2 found nonresponsive bacause ol its faflure to submit such data.
A bidder is contractually bound, the Aix Force further contends, to
supply a product which conforms to the specificaticns set forth in
the IFB. The basis for this statement is *hat he item description
in the IFB bid schadule calls for a simulator "in ‘strict accordance
with apecificatlons listed in mection F (npvcification -action) "

It {8 Carco's position that the IFB prov-J*on eneitllid "BID
SUBHITTAHS" quoted above, in effect pertains io dnscriptive date
of the typa neceseary to evaluate vhe suitahflity of the item
offered nnd therefore under past.'decisions of our Offiﬂe goea
to the matter of bid risponsiveness. Se¢ Lansaont Corpiration,
\B-184734, October 9, 1975, 75-2 CPD 227, “Thus, Carso argues:
(1) C-G's failure to furnish adequate technical data upon which
1te bid could Le evaluated to determine compliance with .the
Ivﬂ'a specifications renders it nonrulponsivo and to waive the
requltamen: for the evaluation of such data would he prejudicisl
to ather’ biddera, (2) C-G's faflure to furnizh experience data
with it . bid 11kuwise rendcrs its bid noarespousive and the waiver
of sucd reguirement is prejudiciul to Carco and; (3) if degpite C-G's
anlertion (that the brochure wis aubmitted solely for the’ purpose of
det.rmining ‘Lidder responaibility) the Air Force considered the brochure i
for the purpose of bid evaluation, the restrictive legend on the face |
of the brochure renders C-G's bid nonrespons.ve pursuant to Armed '
Services Procurement Regulation (ASPR) § 2--404.4 (1976 ed.) which
provides:

"When a bid 1s accoupanied by dascriptive literature !
(a8 dtfined in 2-292.5(a)), and the bidder isiposes a

restriction that’ aucb literature muy not be publicly

disclosed such rentriction renders the bid non- ‘
reaponaive 1f it prohibits the disciosure of sufficlaent
infornationwto permit competing vidders to know the
essential nature and type of the products ofiered or
those elements of the bid wiich relate .to quantity,
price and delivery. terms. The provisions of this
praragraph do not apply to umsolicited degeriptive
litsrature submitted by a bidder if such literature
does not. qualify the bid (see 2-202.5(f))."
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In re-pehle to Carco's c¢ atentions, counsel for C-C asaerts that
the bid submittal clause relates to the matter of bidder re.ponsibility
in its entircty,

From our axamination of the "BID SUBMITTALS" clause, we believe
that 1: 1is clear that the requirement for "# %# # 3 1iat of simulators
delivered, with ozganirations, addrecses and the names of individuals
that may tl contacted” dovs not pertain exclusively to the item being
procured but ircludes aimulators, in‘general, previcusly produced by
the bidder. Such an experience requirement therefore pertains to a
vidder's capacity to perform (responsibility) rather than its obliga'ion
to perforn (renporsiveness). See 52 Comp. Gen. 647 (1973). Im this
regard, we have held that a bidder may properly submit data pertaining
<o its responsibility subsequent to bid opening. James E. McFadden, Inc.,
B-186180, June 17, 1976, 76-1 CPD 393, . Thus, we cannot object to C-G's
uuhnillion of its expr:ience data subsequent to bid 1pen1ng.

Houever, we do not belieéve thaL ic 1is neceneacy to decide whether
the requirement for "([i]n/matior. ~ * * gufficient to allow bidas to be
evaluated to determine compliance with these specifications'' goes to
‘the matter of responsiveness or responsibility in order to resoive
thia protest,

We have held that a cover" letCer to.a'bid must be coneidered as
part of the bid ftself. 'Ne _¥nglarid Engineering Co., Ine., B=124119,

) Septe-ber 26, 1975, /5-2 C.0 197, Thus, C-G's ccver letter inm which

i the nodel 53F—2 is "proposed" must be}rend as an offer to supply the

' uovernnca* with C-G's model 53M-2 Biﬂulatozs. In this regard, our
decisions have hel< that the unsolicited insertiom of a manufacturer’s
model number in a bid creates an ambiguity as to whether tha bidder has
ugreed fo ,sujiply items conforming to the IFB apecificutions and rendera
‘the ‘bid- nonrespana!ve in the‘'absenze of an express statement by the

i bildder that the specified model number complies with the IF: specifications.

See 50 Comp. Gen. 8 (1970); Huey ®aper and Material, Stacor Curporationm,

B~185762, June 16, 1976, 76-1 CFD 382, Since no such express statement

appears in CG's bid. i: 10 nonresponsive.

‘Further, as noted above, C-G's deaign and specification brochure
" furnished "in addition to the required documentation” has been found
‘to eontain exceptionn to the IFB gpecifications. We have held that a
bidder's unsolicited descriptive literature may not be disregarded where
it appears the birder is offering the model described therein and
vhen the model uves not comply with the Government's stated requirements.
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Dominion Road Machinery Corporation, B-186737, Fehruary 4, 1977, 56 Comp.
Gen. . Thus even assuming arguendo that the requirement in gquestion
goes to the matter of bidder responsibility, as counssl for C-G contende,
and that C-G's trochure may therefore be viewed &3 unsolicited descriptive
literature, e believe that C-G's design and specificatior brochure readers
itas bid nonresponsive, For that reason and because in addicion

ASPR § 2-404.4, ecupra, precludes the conaideration of bids accompanied

by unsolicited literature qualifying the bid and restricting the disclosure
of the literature, the C-G bid should be rejected.

7
‘Acting Comp trollé c!:fé‘i—n
of the United States






