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WABHINGTON, D.C. 30849

FILE: B-184770 DATE: parch 9, 1977

MATTER OF: Ninneman Engineering—reconsideration

DIGEST:

Whete performance of cddastral (land) survey is
incidental to prcfessional A-E services, esurvey
must be procured in course of procurement of such
protessional A-E services, which must fvllow
mathod prescribed in Brooks Bill, 40 U.S.C. § 541
et. seq. (Supp IX, 1972). If survey is independent
of A-E project, eutablished competitive procedures
uay be used,

The United States Departmsnt of Asriculr're Yorest Service
(Forest sctvico) rnquelta ‘that we reconaider and clarify our

_dnciaion in Ninneman Engineering, B-184770, May. 11, 1976, 76-1
CPD 307, in which wa suacained a protest by Niuueman Engineering

(Ninnmn) against the award of a contract by the Forest Service
to Si" rs=Smith, Inc., for the "I.mmr 0'Brien Cadastiral Survey" in
Kootei ai National Forest, Libby, )lontm "In the’decision, we
concluded thut the Forest Enrvice improperly ebe.lun ed Ninneman's
proposal, and that Ninneman should\have been awarded the contract
(although we did not recommend tenhnation of the_ ewarded contract
since performance had been uubstnntin;ly and matisfactorily
ecupletad) -The bases for our ccmelus:lon were that the Forest
Service did not eufficiently couply with the procedure set out

in 1{ts own procurement regulations for the evaluation of proposals,
and that, in eny case, that procedure was '"wholly i.nadaquate" to
comply with the Brooks B411l, 40 U.S.C. § 541 at. (Supp II,
1972), which states the Federnl Govcrnment 8 policy 1n the procure-
want of architect-engineer (A-E) sel'vices. “u its request for
reconsiderstion, the Forest. Service' quastions the implication

in our decision that cadastral sumeya, which are surveys relating
to boundarisg and subdivigisas of land, must be procured inm th:
manner set forth in the Brooks Bill.

The Brooks Bill declazes it: to be Federal policy to publicly
announce all requitrements for "srchitectural and engineering services"
and to negotiate contracts for such gervices on the bagis of demon-
stra:.d competence and qualification and at fair and reasonable
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prices. '"Architectural acd esngineering sarvices'" are defined
at 40 U.5.C. § 541(3) to include "those professionsl seivices
of an architectural or' enzineering vature as well as incidental
services that members of thene professions and those in their
employ may logically or justifiebly perform."

Generally, the selection procedurss puescribad require the
contracting agencies to publicly announce requircments for A-E
sarvicen. (This rcpresents a change in the traditional anethod
of obtaining A-E services.) The contrzcting agency then evelustas
A-E statements of qualificationa and performance data already on
file with the sgency and statements submitted by other firme in
response to the publi!~ announcement.. Thereafter, discussions
must be held with "no less than three firms regarding anticipat=d
concepts and “he relative utility of alternative methods of’
approach” for providing the services requested. (The discussion
requiremant is also a change in the traditionsl salaction wethod.)

Based on established and published criteria, the contracting
agency then ranks in o*dcr of preference no less than threa firms
deened most highly qunlified The leglalative history makes it
clear that the criteria to be used in runking the firms for
selection and finsl negotiation should not include cr relate,
either directly or indirectly, to the fees to be pa’d the firm,
$. REP, No. 1219, 92d Congreus, 2d Sess. 8 (1972);: H.R. REP. No.
1188, 92d Congress, 2d Sess. 10 (1972).

Negotiationa are held with the A-E firm ranked first. Ounly
if the‘agency is unable to agree with the firm as to a fair and
reasonable price are negotiations terminated and the seccnd ranked
firm fnvited to subdbmit its proposed fee.

" Concerning the definition in 40 U.f'.C. § 541(3) of "architectural
and engineering services,' the Forest Ser.ice states:

"Wa have little trouble with the phrase '* # #
includes those professional services of an
architectural or engineering nature,' but we have
some practical difficulties with the phrase 'as
well as incidental services that members of these
profsasions aud thoge in their employ may logically
or 3ustifiably perform.'




T eattag, —

B-184777

"for professional services of an architestural

or anginsaring nature, we hav: taken the position
that the u01u must be such as to require performance
by architects or engineern permitted by law, e.g.,
ilcensed, to prattice that profession in their
Scate, Services of cther professionals, such as
economists, or oervices of son-professionals many

be included in the contract work.

"If the vork proposed is not such as to require
profesaional A&E services, we use normal con-
tracting techniques ranging from the authority to
negotiate for profeanional services at 41 U.5.C.
25%(c) (4) to price competitive formal advertising.
Probleme dsvelop in this area whern the service
1a one that is availaile from both licensed
lrchitectlengiuecr firms and othnr firms or
individials. Surveyiss, archaeolog‘cnl and
eovirenmental studies, and geological investi--
gations are exsmpl~s of the areus whera this
problan rises.

'ﬂt do oot view" tha intent of the Brooks Bill as
céclaring that any services an architect or
engineer or those in their employ may logically
perform muat be contractad for without regard

to price cnmpetition. Qur readins ie that the
special contract techniques of the Brooks Bill
gelate only to those countr¥acts'requiring the
service of professional architects or engineers
in the perfrrmance of the proposed work,

"For other work which can be lawfully accomplished

in the S+<ate by either architects, engineais,
or others, those contracting techniques should
be used which assure maximum practicable

competition, price aud other factors conasidered. * % *

"It ia our position that cadastral eurveys, the
spacialty in question in the ingtant Foreat
Service case, fall in this latter category. ® & %"
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We agree with the Forest Service's view that cadsstral survays,
which do nct require performance by individuals oxr firms pro-
!cslionllly’liconled in a State es "srcqitectn“ or "angineers," are
not "professional services of an architeitural or engineuaring nature'
as that phrase ig used ir 40 U.S.C. § 54).{3). Cur opinion is based
primarily on the fact thac the Brooks Bill requires that tha procura-
ment of ".rchitectural or engineering seivices" be firom an A-E "firm,"
dafined in 40 U.S.C. § 541(1) as "any individuval, firm, partnership,
corporation, association, or other legal entity permitted by law to
practice the professions of architecture or engineering." The intent:
of that definition is stated in the legislative history as follows:

" & & Thig definition has a dual eifect: f£irst, it
limits the scope of the bill to the procuremant of
services Hhich penbers of thesa profennionl provide;
and second, {he definition wotld have the effect of
requiring menbers of these proivessions to be properly
l1icenseéd under the nppropriate registration lawvs of
-the States and other jurisdictions governing their
practice. Thus, the {1l relates to architects and/or
engineers who are registered under statutes that
require, ou the tasis of education, sxperience, and
other appropriate criteria, a high level of professional
capability.

"This definition requires utilization of the
method of selectiop’provided in the b1ll for the
procurement of architectural and engineering services,
or also when thz scope and the nature of the propcsal,
to a substantial or dominant exteat, logically falls
within the unique «xpertise of these professions.”

S. REP., supra, 7; H.R. REP., supra, 8.

Thus, the phrase "professional dervices of an architectural or
anginaeting nature" in 40 U, +3.C. § 541(3) refers' to servicas which
uniquély, or to a "substantial or dominant’ extent, logically tequire
parforuance by a profesuionnlly liccnuediand qualified “architect-
angineer."” In thls connection, those servicées essentially consist
of design.and congvltant .services :raditionally obtained by the
Faderal Covernment (n connection with Federal construction and related
programa, including slteration and renovatlon projects. See S. REP.,
supra, 1; H.R. REP., supra, 1. Accordir;ily, that phraee in 40 U.5.C.

531(3) cannot be a basis to raquire the procurement by Brooks Bill
proceduren of a cadastral gurvey, which may be adequately and properly
performed by other than an A-E firm.
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The issus is, tharefore, as the forest Zervice states: whether
an activity for ivthich licensing as a profersional A-E {irm is not
required, but which mry-in fact be perforued by an A-E firm as well

as by an entity nnt sv licealod. must be procured ic accordance with

Brooks Bill y'ocedures by virtua of the incluaiom in the 40 U.S.C.

§ 541(3) def.aitfon of the A-E servicas subject to those procedures,
of "incidmatal services that mamber. of these professions and thosa

in their employ may logically or justifiably perform."

We believe that the quoted lengusge ivself resolves the matter.
It clearly requires reference to Brooks Bill pruceduras for the pro-
curement of services of which performance is not unique to, but may
"logically or justifiably" be pexrformed by, A-E firms o:.their
employeer, only where such services are "iancidental” to! 'otherwise
professional A-E services. As discussed above, guch professional
sarvices involve those that geuerally reruire the perforring entity
to be,a licensed A-E, and typically coacern Federal constructidm and
tclntcd projects. Thus, where uonprofecsional services are to be
pecformed in conjunction with "proi ‘isional services of an architec-
tural or cngineering nature," which ‘learly must be proccured through
the Brooks Biil method, the nonprofessional services should be con-
tracted for in the courase of the procurement of the professional A-E
sarvices.

Applrcntly, performance of a cadastral survey by an A-E £imm
would be logical and justifisble. In this connection, the Federal

Procurement Regulations implomenting the Brooke Bill define "architec~
tural and engineering sorviceo" at section 1-4.1002(c) (1964 ed, amend.

150) as:

"4 * # those professional services associlateil

with research, development, design and construc-
tion, alteration, or repair of real prcperty, as
well as incidental lervicesgthnt membera of these
professions;and those in: theit szploy may logically
or juatifiubly perform! Jncludint studiese,
1nva-tigationa, surveys, avaluﬂtions, cohsulta-
ticns, planning, programming, conceptuul designs.
plans sni apecifications, cos:t astimates, indpeéc-
tions, shop drawing reviews, sample recommendations,
preparation of operating and maintenance manuals,
and other related services." (Ewphaeis added.)
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In view of our discussion sbova, if cadastral surveying is in
fact "incidental" to profesaicial A-E services to bs procured by
the Brooks Bill method, the survaying should be included in the
contract work. However, we ar: now advisad that the cadastral
survey involved in Nianewan Enjiineering, supra, vas not related
to any A~E project. Accordingly, the survey could properly have
bsen procured under competitive statutes and regulaiions. Our
decision of May 11, 1976, is hiaveby modified to the exten. that
it 1s inconsistent with that datermination.

Actiing Conptr;zf.él g:n‘:f:'al
of the United States






