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4 FiLE: 3-1877%0 OATE: March 8, 1977

MATTER OF: Productr Engineering COi'po:ation; Lutz
‘ Superdyne, Inc.

DIGEST:

1. Since protests by unsuccessful bixida'rl to contracting agency that
1B should have required:bid sasmplr . for certain items were filed
after bid opening, subsesquent proic .8 to GAO will not be
conpidered.’ '

2, Protests involving uffirmative determination of responaibility
" will not ba reviewed. .

3. Contention that bidder is not "unut‘ﬂctux‘ar" wvithin purview of
Walsh-Healey Act is not for cousmideration by our Office, since
respousibility for applylag act's ciiteria is vested in contract-
ing officer subject to {iinu]l review by Department cf Labor.

Inviration for bids (I“qé) No. 7TAP-C8-60841-A-8-13-76 was issued
by the General Se ~vicas Adninistxation (GSA) on July 13, 1976, to
solicit bids to furnish 62 irems of gsmgeu. Bid sanples were
required for some but not all of the: {trms., Bids were opened on
August 13, and L. A. Spievak Corporatioi (Spievak) was the low
responaive bidder on ertain of the iteme, including a number
that did'not requive llu submiesion of bid samples.

By letter of Au;ult 26, Products Eusineeting Corporation
(Products) filed a protest uith GSA. against any gward to Spievak
contending, among othe: things,: that bid ,samples should have been
required for all the: items on vhich Spievak vas the low bidder; that
Spievak would be unable 2 produce fnd deliver those items within
the time required by the IFB; and that Spievak did not qualify cs a
manufacturer under the walnh-uaaluy Act, 41 U.S.C. § 35 (1970). By
letter to GSA ddted September B, Lutz Supetdyne, Inc., (Lutz), also
protested any award to Spievak on essentially the sane bases argued
by Products.

. GSA'denied both proteatu on November 10 and avarded a contract

to Spievak on the f ollmd.ng day for 15 items, including 9 which had
not required bid sampifs. Produsts filed a protest in our Office
against GSA's actions on November 11, and Lutz did the same on
November 30,
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In regard to the conceantions that bid samples should hav been Y
required by the solicitation for sll the items on which Spievak was ]
the low bidder, section 20.2 of our Bid Protest Procadurss, 4 CFI
part 20 (1975), provides a pertineut part:

"(a) & # * If a protest has been filed initislly !
with the contrac.ing agency, any sudsequent protast
to the General Accounting Offlce filed within 10
dayn of fora~l notification of or actual or comstruc-
tive knowledge of initial adverse agency action will
be considered provided the initiaxl protest to the
agency wss filed in accordance with the tiwe lintrs
prescribed in paragraph (b) of this section #*# * &

"(b)(1) Protests based upon alleged impro-
priecies in any type of solicitation which are
apparent prior to bid opening ®* * # ghall be
filed prior to bid opening * % 4"

The absence of a requirement to aubmit bid ssmples £or the Jtems

in question was apparent upon recaipt of the IFB. Thus, in order
for the protests to our Office on that issue o be considered,
the initial protests to the contracting agency had to be filed

by August 13, when bids were opened. Products protested to GSA
on August 25, and Lutz rrotested ~~ September 8. In this con- )
nection, Products states:

"X & % Ya did at the time the solicitation was
put on the street and prior to bid opening,
‘discuss the bid sample situation with the con-
tracting officer and with other General Sexvices
Administration procuzrement people. We warned at
that time what the problems would be and our warn-
ings were ignored, * & %"

However, no protest was in fact filed ptior to bid opening evem
though the requirement for snbmitiing bid samples was not changed.
Accordingly, the issue will not be considered nu its merits by our
Office.

Concerning Snievak's ability to perforw the contraét, the appro-
priate coutracting officials have determined the firm to be responsible.
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This Office does not.review protests agv’nst affirmative deter~
mioations of responsibility, unles~ eitber fraud is alleged on the
. part of ptocutla; officials 2r the solicitation contsins dofinitive
tcopounibtlity critaria which allegedly have not been applied. Ssa
(t .atrel Metal Products, Inc., 54 Comp. Gen. 66 (1976). 74-2 CPD
€4, Although we will consider proteste against determinatiope of
nonvesponsibility to provide assurance against the arhbit.ary
| rejection of bide, affirmntive determinations ars based in large
| mearure on subjective judgmants vhich ars largely within the dis-
cretion ~f procuring officials who must suffs: any difficulcies
axperienced by resson of a contractor's inability tu perform.

Finally, in regard to tl.a Walsh-Healay Act, we have on numerous
occasions recoguized that the raspoasibility for applying the act's
eriteria’is vested in the contracting officer subject to final veview
by the apartmen: of Lsbor. Thus, our 9ffice docs not 12view determina-
tions as to whether particulsr firl- are "manufacturers” within the

purview of the act. Products Engineering Corporastloy, 55 Comp. Gen.
1204 (1976), 76-1 CPD 408.

In vview of the above, the protest is denled.
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Paul G. Dembliny
General Counsrl






