WABHINGTON, D.C. 203 a®

FILE: B-186748 DATE: Maxch 2, 1977
MATTER OF: G&C Enterprises, Inc.

DIZEGBT:

1. Proteat decision reconeidered on "« iis of failure tu addreass

3.

importaut epecific contentions ra_._ed by protester. New con-
tention raised for first time in request for reconeideration
s considered,

No lawv or regulation prshibits opening bid under second step
of two-step procurement which ia marked as if bid was from
firm which did not participate in first step, notwithstanding
thar firm's apparent ineligibility to compete on second etep
ip its owm right,

Where IFB liidtn step ‘two bids to those firms having submitted
acceptable firvet step propoana. bid by joint venture may be
accapted notwithstnnding only one firm of joint venture sub-
mitted acceptable step one proposal. Assertion by unsuccessful
bidder of prejudice on basis that joint venture was not one of
bidders in competition after step one is not determinative
since member of joint venture which subnitted acceptable step
one proposal ig severally liable under contract =ud competi-
tive effect of second joint venture member's entry is
speculative.

Anti-assignwent statute policy raticnale applicable in preaward
situstions to traunsfers of bids and proposals is not applicable

to formation of ‘joint venture to compete on second step under two-
step procurement consiscing of firm submitting acceptable first
step proposal and first step nonparticipant,

G&C Enterprises, Inc. (G&C), by counsel, has requested that we

reconsider our deciiion denying its protest in G&C Enterprises, Inc.,
B-186748, October 28, 1976, 76-2 CPD 367.
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In our prior decimion, we found that the low bid of tha jof:it
venture of A, Nari, Inc. (Neti), und Craft Blectric Corporation (Craft)
under the secons. step of a two-step formally sdvertised procuremont
could be acceptad for award, In the first step of the procurcaent,
Craft had submitted an acceptable proposal; however, neither Neri
nor the joint venture participated. Armed Servicea Procursment
Regulation (ASPR) § 2-503.2(i1) (1976 ed.) requires that the second
step invitacion for bids (IFB) include the following provision:

"Bid3 will be accepted and considered only

from those firms who have submittec acceptable
techuical pronosels purausnt to the firat step
of ruch procedures, as initiated dby the [Raguest
“for Technical Proposals]."

Since the purpose of step two to solicit firm bids by formal advertising
only from those firms which Submitted acceptable technical proposals
dur’ng the first step was sccomplished because the members of a joint

venture are jointly and severally liable for the'joiut venture's
obligations, award could be made to the. 4oint venture baged on Craft's
technical proposal without violating this provilion. We also found
that the addition of another firm as a principal in Craft's bid for
the gecond step did not give Craft an opportunity to control its
elipibility for award after bid opening to the prejudice of other
idders herause the change in lagal antity occurred prior to bid
submission. In addition, we found no merit to the other protest basis
that the joint venture's bid bond was a0 insufficient as to render its

low bid nonresponsive,

G&C's counsel has asked that we reconlidcr our decision based
on the following three contentions: (1) since: the joiut venture's
bid on the second gtep was delivered in an envolope vhich apparently
was marked as if tha bid was from Neri-—which did not compete in the
first step-~it was improper for the contracting officer to open.that
bid; (2) G&C was prejudiced by the consideration of the joint venture's
bid because the G&C bid waa prepared, in view of the IFB limitation on
the second step competition, based uposn competing only against the other
four firms which submitted acceptable firat step.proposals; and (3)
since the legal entity awarded the contract was different from the
entity submitting the acceptable techriical proposal, there was an
improper transfer of rights in contravention of the rationale of the
anti-asgignment statutes, 41 U.S.C, § 15 (1970) and 31 U.S.C. § 203
(1970).
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Tha Air Force has asserted that we should not recorsider our
prior decision since counsel for the protester has not specified
"any errors of law made or informutiom nov previously considered."
?ce u;:tieu 20.9(a) of our Bid Protest Procedures, 4 C.¥7.R. § 20.9(a)

1876).

Although the first and second contentions were raised by G&C iu
its proZtest to cur Office, we did not expllcitly diascuas them 4a our
prior decision. Thezefore, we believe thai a specific discussion of
these two important contentions would be an appropriate matter for
reconsideration of cur prior dacision.

The Air Force has also asserted that the first contention was
untimely raised by G&C. That is, although the sicond step bids werc
" opened on sune 11, 197€, G&C first explicitly questioned tle opening
of the envelope markcd Neri in a letter of August 24, 1976, cespond-
ing to the Air For-e report on the protest to our Office. G&d
initial protest communication (received in our Office on Junm lﬁ.
1976) stnted io pertinent part.

L L W NERT ' INGORPORATED HAS NOT ONE OF THE
FIVE FIRMS WHO SUBMITTED AN ACCEPTABLE TECH.ICAL
PROPOSAL AND, IN FACT, SUBMITTED NO TECHNICAL
PROVOSAL UNDER STEP ONE,"

We believe that it can be implied from this communicatica questioning
a proposed award to Neri that G&C was objlzcting tu the consideration
of & Neri bid, i.e., opening the envalope marked Neri.

The third contention was not specifically raised by G&C during the
course of the protest, nor was it explicitly discussed “n nur prior
decision. However, inasmuch as this contention is with:n the narrow
ambit of and is necessary to the resolution of the tasic issue, we
believe it appropriate, under the circumstances of ti:is case, to recon-
sider our decision in light of this contention.

: With regard to the merits of G&C's first. contantion. although
it appears that the contracting officer opened the joint venture's
anveélope which was marked as 1f the bid of a firm which did not
participate in the firat step, we have found no rule or regulation
vhich prohibits the opening of such a bic, notwirhstanding that firm's
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apparent Ineligibility to sompete in its own right on tha second
step. Counsel for GEC has snalogized this situation to 53 Comp. Gen. 1
348 (1973). However, in that case, ve found that it was within the :
s:ope of a contracting agency's discretion in a procurement properly

restricted to defense mobilization base producers to retuvu unopeoud

& package marked as the unsolicited proposal of a firm noiL ia the

acbilization base,

With regard to the second contention, GSC's counsel asssarts l
that it and the nther four acceptable firma warc specifically apprised
of whom they were going to compete against in the second step. G&C
asserrs that this was in accordance with ASPR § 2-503.2(1v) (1976 el.),
vhich required auch a disclosure, G&C claimg that {t relied on competing
againat only these four firms in computing a bid price for the osecond
step. In this regard, the protester has submitted a detailed explana-
tion with documentation regardiung how ite bid price was computad which
has been summarized by G&C's counsel as follows:

B .
- e v, e A e

"G & C mpecifically considered that/it had beaten % * &
[the f£ifth low bidder] on 21 out of 22 prior occasiors
where the two wera in competl.jon., Therefore, C & C
felt thar * # & [rhe fifth low bidder] repre-ented no serious
compatition. With regerd to * # & [the fourth low bidder]), it
was readilv apparent to G & C that * ® 4 [the fourth low bidder],
lacking familiarity with Air Pcerce apecifications and
procedures, was probably zoing to have to include a
subatantial contiugency amovnt to covexr itaelf for ita
lack of knowledge and/or sophisticaticn. G & C, therefore,
balieved that this firm was not & serious competitor price-
wise. * * * [The third low bidder] was regarded by G & C as a
priz : competitor for this procurement even though * # * [the
third low bidder] had only bzattered the G & C price in two of
the six bids on which the twc had participated since 1974
but in each of those cases G & C's position was such.that
it did not choose to submit a lower, more realistic price
because of othar work whick it had already obtained. With
regard to Craft Electric Corpovation, G & C obtained informa-
tion that Crafc, although having personnel knowledgealle in
Air Force specificatione and procedures, had only beuu -
organizad {n late January, 1976 and had less than five
months time within which to demonstrate its performance
cepability and to accumulate a performance track record.
Based on G & C's own experience, even with adequate capital
and recognized reasponsible mannrgement, a bidder wmuat have a
demonstrated successful prior performance record ag a
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prcrequtﬂito to obtaining the racessary performance
and paymert bonds that would be required in any
con.truet!on contract of this magnitude. 8ince

G & C knew that Craft, bein; in existence only

five moiiths, had no suc i demonstrsted performance
end since a reasonable price for the base bid

would be $200,000 and that the total project

woull exceed $500,000 by a substautial amount,

C & C thus concluded that Craft Tlectric Corpora-
tion was sim;ly not {n a position tn acquize the
necessary bonds from any spproved sirety company.
Thexeform, even though its price probably would be
extremely low due to its very low overhead, Craft
wvas elimlvated from serious consideration as a
compatitcr on this procurement. G & T priced its
bid baued in .large measure on all of the above
factors by which it auaessed the four bidding
entities against vhich it uus competing. Had G & C,
towever, known that it was r-quited to underbid yat a
fifth*entity, i1.e.,, the inint venture of Craft-Neri,
1t would hase bid diffe'ently beceuse it wu.d have
racognized that the Join. venture composad of one
eatablinhed £4rm, '2ri, wes capable of being bended
but yet that by virtue of newness of the other half
of the joint ventura (Craft) had overhead rates substan-
tially belcw that of any of the other compatitors
and thus wou'd be ‘in a position to eubmit a low bid
pricc. Under thoae circumstances, T & C could not
reasonably have aub ~tead a total bid of $565,159
and have believed tfiat it would have rece:ved

award absent some fluke. Clearly, ff G & C had
know that the joint venture entity was going to
submit a bi:, it would have bean required to submit a
bid substantially below that which 1t did."

GsC mafritaius that in view' of tlie prejudice it suffered because the
joint venture wae allowed to compete, the mandatory lang-:ige of the
Bolicitation limiting second step competirion to firma which submitted
scceptable first step proposals should have been enforced to exclude
the joint venture.

Notwithstanding G&C'c contentions, we belleve that the acceptance

wf the second step joint venture bid comported with the ASPR § 2-503(i1)

(1976 ed.) requirement that bids could oanly be accepted from firms which
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submitted acceptable first step proposals. This is so bacause a joint
venture has Joint and individual liability, Sea discuseion above and
in prior decision. Contrast Haugl.ion Elevator Div n, Reliance
Electric Company, 55 Corp. Gen. 1051 (1976), 76-1 CPD 294 (cited by
G&C's counsel), where we found that an award which was inconeistent

with a definitive responsibility requirement that a bidder have 5
years' successful experience was improper.

Moreover, we regard G&C's stated prejudice as speculative, and
not such that Craft should have been precluded from joining in a joint
venture to bid on the second step. Although considerable analysis hes
been presented by G&C to show how its bid was prepared, we are not
persuaded that G&C would have been the low bidder even 1f it had known
of the Joint venture's intended participation in the second atep. In
this ‘regard, we note that the G&C analysis was prepared durins the
course of the protest at this Office,

Also, since there ia no indication that zaft had exrperianced
any particular financin; difficulties, wa do not mee how G&C could
agsume that Craft could not procure the required bonds. Craft coiiid
have obtained additional resources or financial backing by means Gther
than forming a joint venture with Neri, e.g., through a subcontractual
or guaranteeship relatjonship. See 3-171095 May 4, 1971; 52 Comp.
Gen. 886 (1973); Harper Enterprises, £3 Comp. Gen. 496, 499 (1974),
74-1 CPD 31; and ASPR § 1-303.1(1) (1976 ed.). 7Tf Craft had =lected
to obtain additional resources through one of these alternative methods,
G&C would have suffered the sane "prejudice" it claims to have suffered
here.

‘Furtliermore, there were five: apparently competitive firms which

subnitted acceptable ptopuaals Consequently, notwithataading G&C's
protestationa to the contrary, it seems difficult-to say, with any
certainty, that any knowledge regarding the possible "addition to the
competition” of one more bidder would have caused any of the other
bidders to have 8o reviaed their bid price as to be low. Contrast
Instrumentation Market;fg‘Corporation. B-182347, January 28, 1975,
75-1 CPD 60. 1in that case, we sustained the protest of a camera
supplier against an award to the only competing firm under a request
for proposals because certain mandatory requirementa were waived
after award to allow the awardee to deliver its standard product.
The protester was clearly prejudiced in that ceise due to Government's
failure to properly atate its requirements, which gave the protester
the impression that the ponly competitor under the RFP could not cffer
1ts standard product.
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Tinally, although an effact of ASPR § 2~503.2(dv) (1976 ed.) (cited
by G&C's counsel) is to infoim the firms which submitted acceptable pro-
vosrls of each othe:r's eligibility to competa under the sacond step, its
purjose is not 'to disclose all poasible competitors so that bids could
be prepared accordingly; rather, as indicated by the regularion'. clear
lgnguage, 1its purpose 1s to inform prospective subcontractors of
potential subcontracting opportunities. See B-166315, August 15, 1969.

With regard to G&C's counsel's third contention, it is clear that
the anti-assignment atatutes, &1 U.S.C. § 15 (1970) and 31 VU.S.C. §
203 (1970), are not applicable to the traunafer or assignment of
proposals and bids prior to the award of a contract. However, we
have stated that the rationale for these statutes should be applied
.in preaward s situations, "as a matter of public policy and a matter
of sound procuremeﬂt policy,”" to assignments of proposale and bids
(after bid opening) 43 Comp. Gan, 353, 372 (1963); 51 id. 145, 148
(1971) ; Numax Electronicslmlnc., 54 id. 581, 584 (1915), 75~1 CpD 21.
As ptated in Nuvaax, supra, at 583, the purpose nf the analogous
anti-assignment atatutes is as followu:

"t & & to sgcura to the government the peraonal
attention and services of the coatractor; to

render him liable to punishment for fraud or neglect
of duty; and to prevent parties from acquiring mere
speculative intereats, Francis v. United States,
1875, 11 Ct, Cl, 638, and from thereafter selling

the contracts at a profit to bona fice bidders

and contractérs * * *# Thompson v. Commissioner

of Internal Revenue. 205 F.2d 73, 76 (3rd Cir.1953)."

At 51 Comp. Gen., supra, at 148, we indicated that there was even
freafter reagon to apply this position ro the transfer of bide undaer
formally advertised procurementsg fbr the following reason:

" & & To permit a narty to enter into the
competition after bids have been opened by virtue
of taking over the bid of one whose gituat_ on
makes 1its responsibility questionable xould seem
to provide an unwarranted option to thie prejudice of
other bidders. & & &V

Also see B-144012, November 7, 1960, which is distinguished in our
prior decision,
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We do not balieve these policy constraints regarding the
transfer of bids and proposals are applicable to the present
situation involving two--step formal advertising. Ar indicated
in our prior decision, two-step procuremsnts are analogous to the
use of qualified producrs lists (QPL). See 40 Comp. Gen. 35, 38
(1960); id. 40, 42 (1960). The purpose of the QPL qualification
pProcess!

"# & % {8 to allow the Government to efficiently
procure items ca which subatantial testing would be
required to insure that they would meet the Government's
requirements or critical items of whiclh safe operation
is imperative, by permitting the extensive teats aeedsd
“to show that the particular product will meet the Govern-
ment's requirements to bde conducted prior to the actual
procuremant action. # #* &

D. Moodv & Co., 1nc.. 55 Comp. Gen. 1, 10 %1975). 75-2 CPD 1.
Similarly, the purpese of the first ntnp request for technical
proposals is ro permit the Covernment to determine the accept::ility
of the technical proposals described by potential bidders, yet'mnke
the award selection on the second step under the prefarred formal
advertising procedures considering bid prices bared oa the technical
proposals found accsptable in the firet atep. The policy concerus
regarding the transfer of bids and proposals are not present in QPL
procurements prior to tha suhmission of proposals or bids under a
sclicitation or in two-step procurements prior to the sécond step.
For axample, neither a firm Jisted on a QPL nor a firm which has
submitted an acceptable first step proposal is uader any legal
obligation to bid when firm bids are solicited. Moreover, we do
not believe the formation of a joint venture in the present case

to bid on the s'cond step was really an "assignment' or "transfer"
of a proposal at all, since Craft is still individually liable to
perform in accordence with its acceptable first step proposal.

As discussed above and in our prior decision, not only 1is the
Government assured of receilving performance in accordance with the
first step proposal, but we can perceive no real prejudice to other
bidders or the competitive bid system from permitting consideration
of the joint venture's second step bid.
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Iu viev of the foregoing, our dacision ’n G&C, supra, is
affirmed.

Tt
Acting Cowptroller genei-nl
of the United States






