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DECISION

FILE: = B-187338° DATVE: Februsry 23, 1977 ’

MATTER OF: Keystone Diesel Engine Company, Inc.

DIGEST:

1. Protes: against IPB specifications received in GAO
2-1/2 Lours prior to bid openiag and communicated to
contracting agency by GAO within 1 day after receipt
and bid opening is filed timely, since Bid Protest Procedures
require protests against alleged improprieties in IFB to be
filed prior to bid opening and "filed" is defined in Bi1
Protest Procedures as receipt in GAO,

2. Wherc betére bid opening potential fubcontractor protestad
that urancy s IFB speclfications restcicted 2-cycle engines
from contract and subsequently zward wus made to prime
contractor, recou-endacion 18 made that specifications in
prime contract be aménded appropriately to allow for 2-cyele
engines, since notwithstanding agency's position, &4-cycle
enginea ares not inherently more cuiet; less polluting, or

mehanicaily more reliiable than Z-cyclae engines and over
projected operating load-range (snd in view of intexded
use) difference in fuel consumption is insignificant.

By lettar dated August 31, 1976, Keystone Diesel Engine Company,
Inc. (Keyatone), a potential subcontriactor, protested the allegedly
restrictive specifications of Veterans Administration (VA) invitation
for bids (IFB) 646-1-T, for the procurenent of an 1800 RPY 4-cycle
energency dissel cagine generator and the repair of electrical
deficiencies at VA Hospital 646, Pittsbuzgh Pennsylvania. Specifically,
Keystone, a gcupplier of Detroit Diesel 2-cycle diesel engines, contends
that by specifying a 4-cycle diesel engine dasign, the VA uiduly
restricted its spvcification. It is Keystone's position that the
2-cycle diesel engine can meet or exceed the specification’'s performance
requirements. Award of a confract by the VA was made on Decembex 30, 1976.

The VA firet challenges the timeliness of the protest, contending

that its representative was teiephonically advised of the protesc

by GAO only after bids were opened on August 31, 1976 at 1:30 p.m.
Our Bid Proteat Procedures, 4 C.F.R. § 20. 2(b)(1) (1976). provide

that protests based upon alleged improprieties in an IFR which are
apparent prior to bid opening must be filed prior to bid opening.
"Filed" is defined in our Procedures, 4 C.F.R. § 20.2(b)(3) (1976),

a8 "receipt X * * in the General Accounting Officae * * %,
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The record indicates (and the VA cruocedes) that the instant protest
was received in our Office st 11:71 u.m., approximately 2-1/2 hours
prior to bid opening on August 31, 1976, and that the VA wazs
telephonically advieed of the protest on September 1, 1.'76, within
the time prescribed by our Bid Protest Procedures, 4 C,F.R. § 20,3(a)
(1976). Therefore, despite the fact that the VA was not advised of
the protest until after bids were opened, the protest must be considered

as timely.

With regard to the merits i the protest, the original specification,
based upon VA Master Conntruction Specification Section 804 (May 23,
1973), ca..ed for either a 2-cycle or é-cycle diesel engine with an
operating speed not be exceed" 1200 RPM, However, Amerdnent No. 4
to the IFB, dated August 17, 1976, changed the specification to a
4-cycle design exclusively. Additionally, the operating speed'wasn
zhanged to "not to exceed" 1800 RPM. In a letter to the contricting
ofiicer dated September 7, 1976, Hornf'eck Engineering, Inc. (Hornfeck),
the architect-engineer for the project, described vhy these changes
were made:

"« # # [B]lased on the fact that there only appeared

to'be iwo (2) suppliern of 1200 RPM engines in the

size epecifisd, instructions were received fiom
Washington to amend thedspeed to 1800 RPM. Since,

the  [Hospital] has one 1800 KPM, 2-cycle diesel engine
(with which they have never been satisfied) they asked

if rthere were at least three {(3) supplieta of 180G RPM,
4-cycle diesel engines. We assuved them tha: there were
more than three (3) suppliers of 1800 RPM, 4-cycle diesei
engi .e—-generator sets. Thus Washington sgreed t., an
Amendment which would change the engine speed to 1800 RFi,
and 1imit this to 4~cycle engines."

Additionally, the VA, although not questioﬁiﬁb Keystone's
assertion that the 2-cyc1e engine can weet or excerd the specification
performance requirementa, claims the following advantages for the
4-cycle diesel design over the 2-cycle diesel design: (1) the 4-cycle
is quieter than the 2-cyc’e; (?) the a—cycle ie mechinically more
reliable and requires less ‘mainterance than the 2-cycle; (3) ‘the
4-cycle produczs a less smokey exhaust than the 2-cycle (the VA
apparently bases thig conclusion on its experience with its 1800
RPM 2-cycle diesel engine referred to above in Hornfeck's September 7
letter); (4) the 4-cycle is more fuel efficient than the 2-cycle.

With regard to points (1) and {3) ahove, the VA notes that these are
parcicularly eignificant features in the hospital environment in which
use of the diesel generator is contemplated. However, there are no
noise and emission requirementrs stated in the IFB,
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v * Keystone, on the other hand, disputas these assertions. Keyctone
states:

“"There are various parameter: useld to determine an engine's
mechanical reliability in terms of basic design criteria;
two of these parameters being the piscon speed of the engine
and 'the brake mean effective pressure (B.M.E.P.) exerted on
the cylinder components to prwduce useful nutput. Ia both
areas the Detroit Diesel 2-cy:le engine surpasses the com-
t petitive 4-cycle diesel. Our engi:..e has a piston speed of
betw=en 17% and 23% slower than the rompetition (depending
upon manufacturer) and a B.M.E.P, rating of between 20% and
24X lower than thut same competition. The slower the piston
sp=&d and the lower the B.M.E.P. the longer the engine should
live, * * *

“As fror as overall sound levels are corcerned the Detroit
Diesel 2-cycle turbo-charged and inter-cooled engine ia
capahle of meeting or in socme cases surpassing the sound

levels of on equivalent 4-cycle 1800 RPM competitive diuasel.
* k&

“"Advantages of the 2-cycle siould alsc be pointed out. The
Detroit Diesal engina will start, come up to rated speed,
and accept the ‘load in less time than any of the 4-cycle
competition. This is due to the fnct that every stroke

of the 2-cycle engine is a power strol'e whereas only every
other strcke of a 4-cycle engine produces power."

.With regard to the allegedly smokey exhaust of the VA's 1800 RPM
2-cycle diesel engine generatur presently in use at the Pittsburgh
facility, Keystone indicates that its Tecent survey of thies generator
found that rather“than being inherént in the 2-cycle design, the
smokey exhaust problom was due to underslzed piping and could be
solved by replacing Y4 & & the outdated 'S' series rfuel injection
components presently in the subject engina * # * with current production
'N' series componen:s % % & Y

y With regard to the comparative fuel consumption characteristics
of the 2-cycle and 4-cycle diesel designs, Xeystone has introduced
evidence which refutes the VA's claim that the 4-cycle diesel engine
is mora fuel effictent than the 2-cycle engine. Keystone's evidence
indicates that, on the contrary, under certairn operating conditions,
the 2-cycle diescl engine consuues leas fuel than thc comparable
4~cycle diesel engine.
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We have recoguirzed that the determination of the needs of the
Government, the methods for accommodating such needs, and the
responsibility for drafting proper specificatione reflective of
suchk needs are primarily the respcnaibility of the contracting
agency. Jarrell-Ach Division of-the Fisher Scientific Company,

B-185582, January 12, 1977; Maremont Corporation, 55 Comp. Gen. 1362
(1976), 76~2 CPD 181; Johmaoa Controls, Inc., B-184416, January 2, 1976,
76~1 CPD 4; 38 Comp. Gen. 190 (1958)., It is proper for a contracting
agency to determine its neceds based on its actual experience, engineering
analysis, logic or similar rationel bases. Bowers Reporting Company,
B-185712, August 10, 1976, 76~2 CPD 14f.. Though specifications sh.uld

be drawn so as to maximize competition, we will not interpose our
judgment for that of the uuhtracting agency uﬁleas the prcteatar shows

by clear and convincing, cvjdence that the agency's judgment is 'in, error .
and that a contract awr:uEn on the hasis of such specifcations would by |
unduly restricting competition be a violation of law. Joa R. Stafford,
B-184822, November 18, 1975, 75-2 CPD 224; Globe Alr, Inc., B-183396,
June 26, 1975, 75-1 CPD 3889.

In Dobbs Deb;oit Diese!, Inc., B-182992, May 29, 1975, 7%-1 CPD 328,
we considered an: issue similar to that in the inetant case, involving
the relative merita of the 4-cycle versuas the 2-cycle diesel engine.

The protester in Dobbe'contended that its bid, in response to an IFB
which spacified a 4~cycle design, should{not have been rejected murely
because of the 2-cycle diesel design which it offered. Like the
instant case, the protester in Dobbs alleged that the 2-cycic engine
couid meet the specification's performanc:; requirements..

In response to Dobbs' allegatiens, the agcuey report indicated
that the 4~cycle (esign was preferred inter alia because a 4~cycle
dienel engine nould operate longer without overhaul than a comparable
2~cycle diesel engine. The protester disputed this contention.

We stated:

"# % # [TIhe 'state of the art' of twc~cycle engines

has advanced notably in the last 10 years and that,

all fectors being equsl, the two-cycle engine could

very well be equal to the four-cycle engine. #* * &
[Glenerally speaking, the time between overhauls, general
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naintenance requirements, and type of fuel required is
comparable between the two and fcur-cycle engines. While
it iy agreed that the two-cycle engine does require a
blower to acavenge the burned exhaust gases, * * &

th: extra power used by the blower, in light of

ot"er considerations, is a winimal factor at most

and should not warrant serious consideration."

In view of this finding, we récogmended that upon”reaolicitation
(which we recoumended based upon our finding that all bids wer:: nonrespon-
sive) consideration be given to revising the speciffcation to allow a
2-cycle engine to be offered. Parenthetically, we observe that upon
resolicitation the agency s: revised the apeciﬁications.

In the instant case, based upon the available angineering evidence,
we conclude that 4-cycle diesel engines are not . inherently ucre quiet,
less’ polluting, or nechanically more reliable thin 2~-cycle diesel engines
and that over its proje-ted operating load-range' {and in view of
its intended use) the difference in fuel consumptlon between the
2-cycle and 4-cycle designs is insignificant.

Based on this finding, and i1 concideration of our conclusion
in Dobhs with regard to equality between "state of the art" 2-cycle
and 4-cycle diesel engines, we conclude that by exclusively requiring
a 4-cycle diesel engine design the instant VA specificatica is unduly
res:rictive of competition.

In the circumstances, and since thu prime contractor has advised
that ‘it hes not placad an order for the diesel enzine. we recommend
that tha VA take appropriate action to amend the specificacions in the
prime contract in order that a 2-cycle engzine may be nffered for the
project.

As this decision contains a recomaendation. for corrective action
to be taken, it is befng transmitted by letters of today to the
congressional committees named in section 232 of the Legislative
Reorganization Act of 1970, 31 U.S.C. § 1172 (1970).

\ 4
Acting Compcrollerﬂéeg:ggf"
of the United States
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