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OF THE UNITRED STATES
WABMIMBTON, D.C, ROBA&SD

FILE: B-186330 DATE: February 17, 1977

‘MAYTER OF: McCarthy Manufacturing Company

DIGEET:

1. lnjectic ,of bid as unrcalcnably high, ‘even though bid price
is loue:pthan initisl Goverument estiﬁate. is proper exer-
cise of agonuy discretion vhere recczd shows that estimats
was outdated and agency could rensonably determine that low
bia price submitted by norresponsive bidder accurately ropre-
seated curzent fair market valuc of system that would satlsfy
Goverouent's needs.

2. Although in tuo-ltep fornnl ndvertilinr divergent technical
dppronchel -nyzbc acceptahle to lgency,'costs nssocinthd with
particular, lpprolch may .not be accéptable, and Government

‘ ,ued}ﬂnt taknlinto account cost of nore expenslve apptonch or
systea in elthulting teasonahle nrice of systll that would
satisfy its needs. Putthrr, where agency reports that higher
bid price is due primnrily to profit aund overhead rather than

v to differences in techiiical proposals, Government estimate

‘bazed om apparent cost of least expensive approach is uot
unduly prejudicial to bidder offering higher price.

3. Propriety of 1ncetporat1n¢ by’ refereucc in reuolicitntion
Vlrlous reprelentatlona and certificationa submitted by bid-
ders as part of bids previously rejected is: qu.stionable

qith respect to legal effect and since bidders would be pre-

‘cluded from modifying previous answers. However, resolicita-

tion document is not totally defective since provisions in

question basically involve bidder reaponsibility and thus

representations may be furnished after bid operning.

J‘ .
HcCu'thy Hanufacturing\(:ompany (HcCatthy) proteats the award

-of a Lontrlct for a Media’ Rutrieval System to Long Enci necring

(Long) by the “Ceneral Services Administrntion (GSA):under solici-
ttt‘on D-W-01625-Q2 ‘McCarthy alleges that the delermination to
retect all bids undar’ step two of a two-step formally advertised
procursment and to resolicit step two bld: was improp~r° that such
action did not enable bidders to compete un an equa! basis; and that
the resolicitation document was deficient.
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FACTUAL IAClBlDUID

Oon Novenhet 17, . 1975. GSA 1lmued Pnrt 1 of a two-step
formally adverfised ptoeureuent, s tequett for technical pro-
poaals, to 19 prospective supplitro. -The requelt called for
an Blectronic Instructicnal Media Retrieval System'to be fur-
nished, installed snd made completely operaticnal at’ the Bureau |
of Indisu Atfairs, Cherokee High Schodl, Cherokee, North
Carolina. Potential aupplieta were eduonlshed that the tech—
nical proposals were not to ;nelude prices or pricing informa-
tion, Further 1notructlons were provided to, the effect that
bids would be sought during the second step of the procurement
from those flpns whose tachuicsl proposals were judged sccept-
able either initially or as a result of discussions. Four
technical proposaln were received and aftar evaluation, three
were determined t)> be acceptnble,

Step two was 1nit£eted on March 19, 1“?6, by the leluance
of an invitation for bids (IFB), No. D-V-OIGZS-QZ, to the ‘three
fims with acceptsble technical proposais. Bids were opened on
April 19, 1976, as follows:

ictg Engineering $114,750.00

McCarthy Manufacturing Co. $149,175.00 §
Hartman Systems $212,954.00

Bacause of the disparity in bid prices, Long was asked t» and
did verify its bid.

On May 6, 1976, the contracting officet determined thet no
acceptable offexr had been received. Long 5 bid was defermiﬁed
to be nonresponsive for failing to include taxes as required by
the JFB. It was further determined that the bids of Hcc.rthy !
and Hartman ware not aecoptable because they were excealive in
price when compnred to the Government estlmato ‘which vas tovised
in light of Long s bid. The decision to’ teject all bi!- and
teadvertise wus counmnicated to McCaxthy - on Hay 7, 1976 nu. was
protested by HcCarthy on May 10, 1976. Attenpta to; resolve the
protest wers ‘unguccessful ‘and the tesolicitation, .séel.ing bidn
from ‘the same contractors who had oubmitted acceptable techoxcal
proposals, was issued on _May 13, 1976. Bids were received” from
the three offerors and were opened on June 1, 1916, with Long
sgain submitting the lowest bid. Awaxrd was not made  immediately
due to the pendency'of this ' protest. However, on- July 29, 1976,
avard was made to Long folliwing a determination by GSA thnt any
further delay would result in substantially increased costs to

the Governnent,
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1. REJECTION OF ALL BIDS m RESOLICITATION

lecarthy nllegcl that thc rejection of its bid under the
original solicitation, and therefore the resolicitation, ware
improper. Mciarthy asserts that the contracting officer im- -
properly revised the Covermment estimate after bid opening on
.the basis of the nonresponsive and very low ‘did submitted by
Long and’upin this revision improperly detetmined McCarihy's
bid price to be sxcessive, even though that bid price was lese
than the original Government estimate,

t,. . Federal Procurenent Regulntionl l '1-2,404- l(b)(s) (1964 éd.)
authcrizes cancellation uf an 1FB, after bid opening when all the
acceptable ‘bidy received are’ et unreasonable pricas. We have
hald that the reJectlon .of bids'based on s determination of price
unreesonableness\is a natter of adminletrative discretion which
uﬂll not be quoltionzd herring freud ‘ot .bad faith or unless it is
otheruile unreasonicle, Hercules Deooliticu’ Cogggratlon, B-186411,
Auguat 18, 1976, 76-2 CPD 173; Ward Leonard Eiectric Co., Inc.,
B-186445, July 20, 1976, 76-2 CPD 98,

Here, GSA explainc the basis upon which it formulated its
rvevised estimate after bid opening as follows:

"A Goverument estimate no-dally reflects ‘the
fair market value o'%%ha isem being procurad
‘abd 18 used’as a ;uideline‘ to assess the rea-
lonabillty of the offars received. . In this
in¥tance, the'/original7 eitimate was made
four years prior to the; procurement and was
based on systems evalllbleret that ‘time. In
the course of th: fnsiant procurement, we
learned that thi‘Lost ofysuch: syltems has sub-
etentielly deciined and that the Government
eatimate no lnnger*reflected current market
trunds. * * & Aftcr reviewlng the bida re-
ceived the - contrleting officer determined
that.a media’ retrieval system sufficient to
meet the .Coverument's requirements could be -
‘attained at a price substantially below the
Government estimate."

He see nothing unreenonable or. 1mproper with GSA'ii actions.
It is GSA‘B view, and McCarthy ‘has submitted no evidence to the
contriry, that the original Government estimate was outdated and
excessively nigh and that the Long Engineering bid accurately



teflcctcd the fair market price ot a system thlc would meet the

B-164931, supra. Hctarthy has not shown that the use of Long's
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Govetunont'l needs. In this regerd, we point/éut that- tha fact
that McCarthy's initfal bid was below the: ot!glnnl Government .
eatimate has little hﬁnrlng on the telsonablcnccu of that bid .
price, B- 164931, SepteTbrr 5, 1968, end that noniacponsive bld:
may be;used to detatm{ne what is.a veasonsble prics. Su
Contractors; Inc., 3181607, March 18, 1975, 75-i CPD 160;

nonzresponsive bid either in revising the che:unent entlmate or
in pauging the reasonableness of - McCarthy's ortginal bid was

unwarranted or unrsssonable. Although McCarthy alleges that

Long caunnot perform at its unrealistically low price, it has not
shown on this record that GSA abused its dilctPthﬂ in determin-
ing that Long's verified bid did rcpresent a futr and reastonable :
price. <iherefore, we find this aspect of the McCarthy complaint |
to be without merit. ;

2. EQUAL n.:.sxs FOR COMPETITION _

McCarthy's next allegnrlon 18" that * the roverumnnt hll not
allowed the bidders to be on: the - same footing.". Appa:cutly
McCarthy is concerned that since the Govetnment apccifications
permitted widely divergent technical proposnls Lo be considered
acceptable, any estimate of reasonable price which iz based on
the lowest-priced technical approach will put offarors on an
uncqual footing.

1

- We find no -erxt to this conten*ion. Alt#%hgh\in two-stqp
formal advertising different technical*npproachna w!Lh coxrespond-
ingly different prices are to be expected, the GOVetnmant is not
required to pay more than what it should :easonnbly have to pay i
to satisfy its needs. The fact that a partlculat method ox
approich may be téchnically lcceptable to the Governnanthdohs not
mean that the costs associsted with the téchnically acceﬁtahle '
proposal necessarily will be acceptable also. In any event, GSA
reports that:

"h ok % a comparison ‘of McCa.thy 5'bid. with the

low offer reveals’ that the difference 1n price

is not due to differenres in technical pro-

posals, The cquipmentioffered is largely ¢ither

equ1Valént:or comparaple. This agency has ‘there-

fore concluded that the price disparity is due

not to technical differences, but to factors such

as profit, administrative overhead, and the

prices at which the bidders are able to obtzin J
equipment from their respective suppliers.” )

Tt SF
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Aceotdln;ly, ve do not tlnd thut GSA acted improperly or that
McCartiy was unduly prejudiced with roopcet to how the vevised
astimate was formulated,

3. DEFICIENCIES IN RESOLICITATION

Hchrthy complains that the resolicitation was deficient
beceuse certain pages were missing from the reissued IFB and
because the IPB did uot properly restrict who coul!d submit a
bid and on vhat basis.

The reissued IFB consisted of thrae pagea, Pages 1 aud 2
were the front and Treverse sides of St-nderd Form 33, Page 3
reciled that "This 1is a readvertisement’ for requicenents as
detailed in Solicitation D-W-01625-Q2 * * %,'" and stated:

""ALl terms and conditions 1q:tﬁis Reagdver-
tivement remain the same as those cited in
Solicitation D-W-01625-Q2 % & &, "

There followed a space for the bidder to insert r. price for
Item No. 1, identified as an electronlc instructional media

tetrieval system,

Hcclrthy aigues that this nbbrevinted IFB prnjudiced its
opportunity to bid properly by precluding it from modifying its
position with respect to various provisions and certifications

degling uith'

- lffirmative oction

- cldan air and water

- lource'inspectiona

- production points

- contrect edminiatration

~ minority business enterprise
- enploynent of the handicapped.

'

GSA lLetea that the gucted ltetement 1ncorpornted bv reference
tha pages aiid tlauses contained {n the original IF5 and that
this permitted "{ntelligent bidding by all interested parties,"

_ While the 1ncorporetion by reference of stnndard contract
and solieitation terms and conditions is a recognized practice,
See, e.g., FPR 3§ 1-16.101{a), 1-16.105, we have some doubt as
‘to the propriety of incorporating by reference bidder certifica-
tions and representations which were made in conpvection with a
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bid that was not accapted by rhe. .Covernment, Where a biddar
nust vonplete certain reprelrntehionl and cexrtifications by
checking boxes reflecting affirmative or negative replies, we
think the legal efficacy of incorporating by refarence the
responses submitted in connaction with a prior bid is subject
to question, Also, as tha protester points out, this type of

incoxporation by reference deprives the bidder of an opportunity
to provide a certification reflecting the bidder's current situa-
tion,

Nevertheless, we do not yiew the resolicitation as fatally
defective, IL .15 clear that the provisions in question basically
are informational in nature and as auch bear on the questlou of
bio&er responsibility. wi(h the rfesult that the cert!:fications
and Yepreseatations naed not be furnished wlth &he bid, but wmay
be completed after bid opening. Sea, e.g., B: an L. and.F.:B. end Fo:B,
Standlex, B~186573, July 20, 1976, 76-2 CPD 35' Roxal :Industries,
B-185571, March 1, 1976, 76-1 C@?D 139; Allis-Chalmers Corporation,
53 Comp. Gen, 481, 489 (1974), 74-1 CPD 19. Accordingly, we do
not find that any hidder could rcasonably be prejudiced by the
absence from the resolicitation of the pages in question.

HuCarthy s final complaint is that the language in the
resolicitation would allow any "sctive bidder" to submit.a bid
and would permxt a bidder to bid on any one of the three accept-
able technical proposnls submitted during step.one. We dis-
agree. As indicated above, the. reissued IFB ‘incorporated ‘the
terms and conditions of Lhe‘originel solicitation. The -ofiginal
IFB specified that it was being 1ssued "purauant to two-step .
formal advartising prOCedures" and that bids woild be considered
"only from those firms who have submitted acceptable technical
proposals * % %, It wes further indicated that zach bid subd-
mitted under step one had to be based on the bidder's own tech-
nical proposal as accepted by the Government, Thus, we see uo
basis for McCarthy's complaint,

The protest is denied.

/(';-&--ffu.

Acting Comptroller General .
of the United States






