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‘Proc. IX
_ . ‘ THE COMPTROLLER GENSAAL
DERECIBION Of THE UNITED &TATER
WA.HINBTDN D. l: QoG aas

FILE: B-187574 DATE: Jarwary 31, 1977

MATTER OoF: JBS Construction Company

DIGEST

1. '°rotest against Small Bus..nes:a Administrestion's (S‘BA)
denial of Certificate of Competency (COC) is dismissed
since GAO has no authority to raviaw SBA determinations
and record doés not establish either presenca of fraud
or feiluse to consider information vital to decision rc-
garding issuance of COC which can be attributed tc Govern-
ment,

2. ‘Whe: efbidder kntlws that its prior Jaertormance has been
questioned and 1/1g g’iven opportunity to support application
for Certificate «f Competency (COC), burden is on bidder
to establish its respcusibility and it cannot, upon denial of
CO¢., complain that Smnall Business Administration did not
t.onslder mformation whxch bidder could have provided.

. The aubjec-t protest "Has bcen ‘Hled by counsel"for IJBS
Constx-uction (‘ompan y, the'low" bu‘der ‘undex izivitation for bids

(IFB). Nos, ' F'04609- =76~090(54* (callin'r for:the repair of a water

pumping supply system)fnnd F046*09-. 6-08058 (calling for the
installation of a water softener’ and:a booster pump) i+ isBued

by George Air Force Base, Lalifornia, against'the contracting
agency' s\deﬁern’mation that JBS.is fiot a respongible bidder and
the subséGuent denidl by.the Smaill Business Administration (SBA)
of a Certificate of Competency (COC) . Counsel. contends that

the contractmg officer, the D.i:nse Contract Administration
Services District (DCASD), aid the SBA have acted either on the
bases of misrepresentations of fact amuunting to fraud or in
willful disregard of the true facts.

; .’I‘hc record shows that JBS was declared nonresponuible
under the two’ aolicitations, issued as: total small business
set-asides, ‘because its past performarice in meeting delivery
schedules snd its production schedules for the contracts on
which it bid raised doubt as to whether JBS could meet the re-
quired 9U~day schedules,

It is reported that after JES was deterraincd to be the low
bidder, inquiries concerning JRS' past performance were made
of several instrumentalities identified by JBS as thuse for which
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it had performed previous services. hcludlng the City o!
Los Angeles; the Metropolitan Weter District, Los Angeles; the
General Services Administration, San Franciecu, Lios Angeles
Community College., Two bank references were also checked,.
Because the contracting officer was informed that JBS had
failed to complete performance according to the original delivery
date at all locations, pre-awerd surveyn were requested and
performed by the DCASD, Pasadena, Cslifornia, . DCASD
recommer:ded that no award be made based on JBS' performance
record and itg apparent inability to meet the instant rzquired
performance schedule. It was specifically reporied in pertinent
part by DCASD that:
|

"A random review of work the offeror Eas compieted

in the past year revenls that he has perfor'ned

the work required in a gatisfactory manner, but has

been late to the basic, dehvery schedule’ on;virtuallj

every job. In mdst instances, he requeated and was

Zranted an extension of time in order to complete

the job, He is considered unuatxefactory on this

factor because his reasons for late’completion of work

were not considered satisfactory reascns by the

Indusirial Specialist. In most instances, his delays

were cl:raused by poor planning and scheduling of work
L ERS

DCASD was also concerned. after considering JBS' production
pians, that ‘the 80-day delivery schedules under the instant
solicitation would not be met, since they showed contract comple-
tion time in excess of 100 days. Accordingly, it issued a recom-
mendation of no award,

Pursuant to Armed Services Procurement Pegulation (ASPR)
§ 1:705. 4 (197 5\ed ),- the contracting officer then forwarded the
complete files," incluiing the DCASD réports, to SBA for possible
issuance of a COC. By identical letters of September 30, 1976,
the SBA declined to issue a COC for either procurement, stating
that its decision was based upon a comprehénsive analysis of all
available information,

In support of its pro:est allegstions, JBS refers to the
pre-award survey and contends that DCASD neither reviewed
documentg in JBS' possession relating to its prior work nor
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discussged wlth JBS the matter of lis gprior. performance.

“Apparently the protester's position is that had DCASD done so,

it would have been aware that JBS had completed the prior con-
tracta at issue in accordauce with modified compietion dates
agreed to by 'the parties; thut the delays involved primarily
were pxcusable or justifiable; and that, with the exception of one
instarice in which delays were purportec*y occasioned by a
supplier's financial difficulties, JBS w~.a& never assessed liqui-
dated damages.

.Unda= r\15 U.S.C. 637(b)(7) (1970), the SBA nas ‘the authority
to- isst;e or‘deny a COC- Our: Office has no authority to review
SBA determtnations or o require the SBA to 1ssue a COCior to

reopen;u rase. fyhen a, .COC hag been deniéd, Z,AIN. :Company,

'B-185740, March.4," 1976 '78-] CPD 157; Unitron Engineering ..
(‘om a T340, Augusi 20,.1974, 74-2 CPD 17, - Consequently,

au.i.: y oﬂ'ifu.*:,' ] deterndnst*on must be: regarded as having
.been sﬂ'irm:u byfm “gRA, &d, 1h~t;determ..naticn generallyimust
be’ accepted by our Dﬂlce.. EAviroi‘nén*il; Tectonics ‘Corppration,

‘B-185258, February.13,’ 18178, 75 ST CPLT01; Zin ager Construction
» “' .

Compiny;¥ine., B-18539(‘ Decr..xbez 16, 19!

Tis oﬁIy where the" proter,.er has ¥aade a prima facie showing

of iraud, l:seer%Leteria, %he,, 55 Comp, 5en. B7T18%3) 75-2 CPD
36, or~w‘1ere recoxrd discloses that information vxtal to a

_ ,,relponsibﬂit »determination has not-been considered, sée Shiffer
'Industrial ‘Equipment,  In¢orporated, B-184477, Octobu-—Z'B

: er
tion, B-1858L3, —Jmﬁ

Teview the matier or take other approprxate action.

'j}here, despite protester's assertions, the record does not
establish that the Government's actions were the result of either
fraud or any willful disregard of fatts. The record shows that
(1) 'the: contractingxc.gency, upoa ehecking with réferences pro-
vided,by the protester, wés informed that the protester had
difficulty in meetlng original performa.nce and delivery dates; (2)
DCASD -in making pre-award surveys, .waa similarly advised,
and also found that JBS supplier quotes irdicated a l4-week (98
days) lead time for’ cdrtain items which along with other per-
formance requirements, would preclude JBS from meeting the
80-day contract completion schedule; and (3} SBA denied COCs only
after evaluating both what was srbmitted by the Air Force and
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what wag 5ubmittcd di rectly by JBS in support of ita COC
applications. Although the main thrust of the prolester's
contentions is that the' =pre -award survey réport staterment,

to the effe.t that JBS liad not completed p=rformance of o
pricr coniracts according to original delivery datesm, ''is '
utterly misleading and is o incomplete s to amount to a
falsehood' because the contracts were completed in accord-
ance with modified delivery dates, the ‘yecord furilmer shows
that DCASD reports, rathernthan implyfng that there had

been defaults, pointed'out that time-extensions hhad been granted
to JBS (st the firm's request) for cohtract completion. While
the protester's affidavit suggests that the extensions were

due, for the most part, to change ofdera or other Actions by
the entities with which it had contracted, this indicates only
that JBS arid those entitiec may not agree on the reasors for
the modified completion dates, and not that the inforraation
provided to SBA by the Air Force was inaceurate ox misleading,
Furthermore. métprotester's own ffidavit indicates .
that (1) protester had béen informed, shirtly after bid opéning

on IFB -09058, that the contracting officer had beentold

that JBS had not completed its previous contractsinaeccordance
with the original contraet schedules, and (2) that it knetv the-

COC:; procedure had beér: invoked with respect to it responsibﬁity.
Although protester states that'SBA representstivu never guestioned
its prior penormance or reviewed JBS rrecerds pertaining to

prior contra.cts, the burden is on'the would-be confractor’ and

not the Government to establish its. responsibility. 'The pr -‘~stei
cannot now be heard to complain ebout the basis fox the CC
denials when it was given an opportunity to show'it8 responsibility
notwtthstandtng the fact that its prior performan.ce (:s it knew

or should have known) had been called into questitu,

We hote that the protester ‘has tiled sutt undez' the 1‘i'x-eedom
of Iiformation Act "in'order to'obtain information relating to the
determination of nonresponsibﬂitx ".and that, in the protester'
view. it may be ' several month before that matter is resolved
In'¥iew of the'above, —however, At appears thai'no useful piriose
would be served by our: holdmg ‘this pristest in abeyance, particu-
larly since we would articipate. that much of whatthe protester
seeks in the way of documentation’is contained in the files
furnished us by the Air Force and thus has been subject to our
review., Cf., Riggins & Williamgon Machine Company, Inc.,
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54 Comp, Ge:r. 783 (1075}, 785-] CPD 1_8.8: Management Services,
Incorporated, 53 Comp. Gen. 715 (1978), T8=1 !ﬁ’ﬂ .

For the foregoing reasons, ihe protest i8 dismigsed,

Gieneral Counael
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