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FILE: 5 188032 DATE: Jenuary 28, 1977

MATTER OF: phiiadelphia Gear Corporation

DIGEBT:  gihcn protest i:volves procurement pursuant to

Foreign Military Sales Act and will not involve
us2 of appropriated funds, matcter 18 not subject
to settlement by GCenerzl Accounting Office and is
disnissed. .

Philadelphia Gear Zorporation protests a procurenenr action
for: nine Patrol Gunboats Missile (P5() which are to be built for
the Roy1l Saudi Naval Forces (RSNF)., The procurement is being
administered by the United States Navy pursuant to an agreement
with the Government of Saudi Arabia under the authority of the
Foreign Military Sales Act.

The Navy repotts that the pnyment terms’ of ' tho agrecment
call for a "Dependable Undartaking," as this term is defined in
paragraph B.1b in the "Conditions" portion of the agreement. Tae
agreement thus provides for a cash sale of the PGGs and 18 con--
siatent with the requirements of 22 U.S5.C. § 2762(a) (Supp. II1l,
1973). No expendi:ure of appropriated funds 1is involved.

The Navy argues Lhat our Office has’ ronsistently held that
ve are withour authorityito ‘rerder nuthoritative decisions with
respec: to, .procurements vhich do not involve the expenditure of
appropriated funda (B—171067 March 18, 1921) and on this basis
recently denied a protest where the procnrement was based on a
substantially identical dependable underiakjng. Tele-Dynamics,
Division of AMBAC Industries, 55 Comp. Gen. 674 (1976), 76-1
CPL 60. Accordingly, the Navy concludes thav our Office should
likewise decline to render: a decision in this instance.

uection 22(3) authorizea the President. without requirenment
fer: charge to any appropriacion or counfract authorization otherwise
provided,.rw enter into contracts to procure defenae articles or
services tor cash sale ts> a foreign country upon a deperdable
uhdertaking by that coutitry to make avallable i advance sufficfent
funds to cover payments, dawmages, and other costs due under the
contract.




B-188032

From the foregoiny record it 1s sufficiently claea:: that this
contract will not involve payments firom appropriated funds. 7Tt is
well established that this Office does not render decisions with
respect to presurements which do -t involve expenditure of appro-
priated Futds since our bid prote :t ‘urisdiction is . ased upon
our suthority to adjust and mettle accounts and to certify balances
in the accounts of accountable officers under 31 U.S.C. §§ 71, 74
(1970)., See e.g., A-171067, supra. Where wa do not have such
settlement authority over the account coacerned, we have declined
to conaider protesta. See Equitable Trust Bank, B-18146%, July 9,
1974, 74-2 CPD 14; Xelco, Inc., B~183686, May 5, 1975, 75-1 CPD
276; Tela~Dvnamics, Division of AMBAC Industries, supra.

Since uo useful purpose would be a=rved by our consideration
of the matter, the protest is dismissnd.

Paul C. Dambling
General Counsel
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{ Protest Imvolviag Procuresent r¢rlannt 1.6 Yoreign Iilit.:y
Sales Mct]). B~-188032. JARBALY 28' 1977. 2 PP~

Decision re: Philadelphia Gear Coxp.3 by Paul G. Deskling,
Genaral Councel.

Issuz Area; Fedaral Frocurement of Goods and Sexvices (1900).

Contact: Office of the General Counsel: Procuremeant Law I.

Budget Function: National Defense: Departssnt of Defense -
Procurement & cContracts {(058). .

Oorganizaticn Concerned: Departmant of the Navy.

Authority: Poreigm Hilitary Sales Act (22 0.8.C. 2762 @) (Supp.
III‘,. 31 0.5.C. 71. 3% U.9.C. 76, 58 Coip. Gan. 674,

Corporation protested a procurement action for nine
patrcl gunboat aimsiles to be built for the Roynl Saudi Neval
rorcas. 3ince the protea: involved a procurescnt under the
rornign Military Sales Act and 4id not {imvolve use of
aprropriated funds, the matter was nat subject o settlemant Ly
GRO and vas disnismed. (RRS)
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MATTEFt QF: Philedelphia Gear Corporation

DIGEST:  gince protest L.volves ptocurement pursuant to

Foreign Military Sales Act and will not involve
use of appropriated funds, matter is not subject
to settlement by General Accou nting Offire and is
dismissed,

Philiuelphia Gear Carporation protests a procurement action
for nine Patrol Gunboats Missile (PGG) which are to be built for
the Royal Saudi Navpl Forces (RSNF). The procurement is being
aduinistered by the ‘United States Navy purduant to an agreement
with the Governmeant of Saudi Arabia under the authority of the
Foreign Military Salas Act,

4
, The Navy reportﬂ that the: payment terms uf tha nbreement
call for a "Dependablce Undertaking," 'as this term 18 defined in
paragraph B.1h in the "Conditions' portion of the agreement. Tha
agreement thus provides for a cash sale of the PGGs and is con—
sistent with the requirements of 22 U.3.C. § 2762(a) (Supg. III,
1973). No expenditure of appropriated funde is involved.

The Navy nrzues that our Office haa consistently held that
we nrn without authoriiy to -render authoritative decisions with
' respect to. prOcurementa which do' 'not invulve the expenditure of
| apptopriared funds (3—171067, March 18, 1971) and: on'+his basis
! Tecently denied a protert where the procutement was bused on a
substantially identical dependable undertaking. Te]~-ngamics,
Divisicn of AMBAC Indus'ries, 55 Comp. Gen. 674 (1976), 76-1
CPD 60. Accordingly, the Navy concludes that our Office shuuld
likewisae decline to render s decision in this instance

~Section Zz(a) authhrizes the President, without requirenent
for: charge to nny approbriation or contract Authorization otherwise
< provided, to enter into- contracts to procure\defenae articles or
services for cash sale'to a foreign country upon a dependable
undertaking by that country to make available in advance sufficient
funds to cover payments, damages, and other costs due under the
contract.

e e - - — ‘ ’

ar




B-188032

From thz foregoing racord it is sufficiently clea:r that this
contract will not involve payments from appropriated funds. It is
well established that this Office does not render decisions with
respect to procuriéments which d 4ot involve expenditure of appro~
priated funds since our bid proi~ . Jurisdiction iL based upon
our authority to adjust and settle accounts and to certify balances
in the zccounts of aceountable officers under 31 1.S5.C. §§ 71, 74
(1970). See e.g., B-171067, supra. Where we do not have such
settlement authority over the account vonrerned, we have declined
to conalder protests, “ee Equitable Trust Bank, B-181459, July 9,
1974, 74--2 GPD 14; Relcol Inc., B-183686, May 5, 1975, 75-1 CPD
2763 Tele~Dvnamica, Division of AMBAC Industries, supra.

Since no useful purpose would ba served by our ronsideration
of the matter, the protast is dismissed.
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Paul G. Dembling
General Counsel
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