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MATTER OF; Lyco-ZF . oL
DIGEST:

1. While GAO will consider protests 1nvolv1ng ‘subcontracts
under limited circumstances stated in Optimum Systems, Jnc.,
protest will not bes considered where selection of sub-
contractor was choice of prime coitractor and Government's
approval was dizected not to selection of subcontractor,
but to its compliance with speci{fications aud review of
action would result in GAQO involvement ln contract
tdliniutratlon.

2, Prota-t by subcontractor against alleged restrictive
: lpeblf;gationu is untimely under section 20.2(b)(1) of
Bid Protest Procedures because protest of improprieties
upparent pricrt to bid opening was not filed prior to bid

opening.

Lyco=-2% protests the award of a subcontract to Met-Pro Systems
undar Department of the Army contract DABT35-76-C-0342 iwarded to
Campanella Construction Co., Inc., for three wustewater treatment
pPlanta. .

By leJcet datnd December 13, 1976. vith enclosures, counsel
for'Lyco protested - the. alleged determination of the contracting
officer to disqualify lLyco'as a supplier of uaterialc to the prime
contractnr. Counsel cortends that th~ contracting officer dis-
qualified Lyco for fajiure to meet the 5-year experience requirement
in the specifizations.

" Our Offize w111 consider subcontract protesta only in limited
citcu-stancas as /set forth in Optimum Systems, Inc., 54 Comp. Gen.
767 (1975), S—I}CPD 166, The circumstances are: (1) where the prime
contractor is ar:iting as the purcha:ing ngent of the Government;

(2) where the active or direct participatiow, ‘of the Covernment in the
selection of a subcontractor has the net effect of osusing or con-
trolling the rejectiun ox s¢ action of potential subcontractors, or of
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significantly limiting subcontractor sources; (3) where fxaud or

bad faith in the approval of the subcontract sward by the Govermmasnt
is shown; (4) vhere ths subcontract swird is "for" the Govermdent;

or (5) wvhere a Faderal agency entitled to the same requests an advsuce
decision, In Optimum Systems, it was stated further:

"However, where the only Covernment involvement
in thc subcontractor sslaction process is its approval of
the subcontract award or proposed award (to bea comntrasted
vith the circumstances set out above where direct or ective
Govermment participation in or limitation of subcontractor
selection existed), we will only review the agercy's
approval action if 7raud or bad faith is shown, % ® w"

In this case, the selection of the lubcontracto: vias the cﬁoict
of the’'prime contiactor. Oriy after the avard, vas zade to Cll?lnelll
was: that firm required to submit the list.of equip-nnt tha subcontractor
propoued ‘to-use in the projects so the coattacting officer could
deteraite whether At would meet all the terms'and conditions sat forth
in the lpccification:. The specifications included the requirement
that "The manufacturer of the IPC plant shall have at lesst 5 years'
experience in tha ¢osign and munufacture of. phylicll - chemical waste~
wata: treatment equipment fncorporating chemical addition, clarification,
filtration and grinular carbon contactin methode.” The contracting
office. determined that Lyco did not m=et the 5-year experience
factor cited.

Based upon the above circumstances, the Government's approval was
directed not to the nelectioa of the uubcoutractor, but tc.-*ade deter-
aination that the firm have at Jeast 5 y=ars' axpcr}encc in the
design and manufacture of the’ equipment. Since neither fraud nor

.ba’.faith has been alleged or demonstrated in conncction with the

Govermment's determination concerning Iaco ] conpliance with the
specifications and review of this action would wesult in our b.coning
involved in contract administration, this is not the type of subcon-
tract protest wherc we will assume jurisdiction. PFlair Manufacturiang

Lyco's protaest concernin; the allegcd rultrj %1’Inlll‘0f the
specifications is clearly untimely under our Bid Protest Procedures,
4 C.P.R. § 20.2(b)(1) {(1976), borausa tha protest of improprieties
apparent prior to bid opening was not filed in our Office prior to
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tha opnin; of bids for the prime contract. ' fee . t Tele
Compmnications Corporstion, B-184323, February 9, 1976, 76-1 CPD B1.

Ia viev of the foregoing, Lyco'c protest will not ba coabidered
oa the merita. :

4&%1.

Paul G. Dembling
Ganerzl Counsel





