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‘CHE COMPTROLLER AEFIERAL
OF THE UNITED BTATND

WASHINOTON, L.C. 20048 .

FILE:- 3-187126 DATE: Decombe:z 17, 1976

MATTER OF: fali-Dynamics Division of Ambac Tnluscries, Inc.

DIGEST:

1. Where ptoteatex objccc- ueney s detervination of minimum
neads but doas not chnllcn;m tachnical conclurions justify:ng
needs, agency'’s d dsterminatic. will not be quanticned since it
has not brun lhnvm to ba wituout reasonadls basis.

2, Protutu‘ ob,,ectl to brnnd name or equal procura-ent as, in
"-ffcet. scle lourc. in view of technical cunpal:ibih.ty
\oqu.sr-cnc which can ouly be met by brand name. offeror
bac.m-e of propristary nitlire of data which brand name
otfuro:. and theu!ore Govormt., will oot relesse.
Sinc_a ageucy was pmc]ndcu from relescsirg propriletary data
and protester could not have benefited frcm sola-scurce
procurement, no logal objection can be sade to agency reliance
ca GHA delegation of brand name or aqual procurement guthority.

‘By lmttcr dated Augum: 2, 1976, 'rele-Dy'u-:lc- Div: Jion of

-Aibnc Indultr:les, Inc. ('reln-Dynu:!.cn). pro:uted the proposed

avard of a\ con:ract for tha 1m¢ of 550 automatic data: proccuing
(ADP) umimla1 (a;modem 1is an’ elcctroni; cevice which changes digital
coupuur or terl:lml cignall ‘to analog ‘signals that can‘be transmittad
via’ tchphqne 11ines) to any other offeror under request for proposals
(RFP) No. IRS-76-36 issued on May 11, '1976, by the Department of the
Treasury, Internal Revenue Service (IRS) The RFP, issued on a

brand asme or equal basis, specified model {8008~1 of Penril Data
Communications Corp. (Penril), the incumben. contractor, currently
lcasing lodm to the IRS.

l'urlmimt to' the proviliona of Federal Procurement. Regulations

(¥PR) § 1-1.307-4(b) (1964 ed. a-.u:xd. HS), the RFP inéluded, inter

alia, the’ follov:lns salfent’ chnrucl:cnstic: "The modem aust be
capablsi of befng on line compatible with the Penril 4800B-1. This
compatibility 1s to iuiclude passing data traffic, equalization and
remote teating."
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Tale-Dyusmics noutond- that ¢ s mtbh for cay vendor
but Pearil to !ultiu this requirement because only Penril has
acciass to the techriical informatior necessary to insure on~line
compatibility and, thus, the procurment in effect is 'sols ‘source.’
Tel:-Dynanice asks that aither: (1) the RFP be canceled and a new
RFP issued which adequately dafincs "® * * the .pccifiutim and
necessary functiona that would imsurs on line compatibility";

(2) the IRS "% & % gupply potertdal ¥ * # [offerors] vith a

Pearil 4800B-1 for the purpose of establishing such co-patibil.ity",
or (3) the IRS "% % # shange the requiremsnis such that a generally
accepted stendard such as [the] Bell 208 [-ode-] & & & be gpecified
for this requiruenl "

With regard to Tele-Dynsmica' fixrst and uecond pointl above,
the IRS reports that the technical information necessary to
inaure on—-line compatibility ie ‘pProprietary. to Penril and could not
be released without Penril's permisaion, vhich Penril has

pafused to give. Since the IRS currently leises, but does not.

own, Penril model 48002-1 modems, it reports that it cannot releases
such modems to potsnthl of ferors for purposes cf roversa engineering
28 Tele-Dynmics in effect reaquasts.

With regard to the third point nbove.. Tele-bymica 1u in .
effect questioning the. procuring activity's determinition of minimium needs
insofar as on-line co-patib'.llity vizh the Pemil 4800B~1 'is comcarned,
An internal IRS memorandum dated Jily 13, 1976, by the Program Hanvmr,
Telecommunications “aragesent Progras, jus: ifia- the on-line o-rgu.bility
requirement as csszentfal to the: covcmlent's ninimum needs €from bott.
the coat and technical -ta.ndpoin:. Quoting in pertinent part from :he
nelornndun.

"Should a non-compatilie moden 'be introduced into
the system, the effect is the smme as over lsying two
sep.iate telaprocessing systaas in the same geograph: -
area which perform the same functions, It is an
operational requiresent that all swdene om any given
sulti~point circuit Le on—lipe compatible.

"To instal). non-compatible modems on the multi-point
lines ndiat:ing from a givan service center, multi-poict
line #1 could ba our present Penril modem, multi-point
line #2 could bde a non—compatible mo-iem and so on. . To
anccompiioh this, new circuits would lave to be fnstalled
ot sdditional expense.

NU— | S

—_— .




_——— e -

F\
L

U7l

"la sddition, expansion is planned for the

_ Syste- to jrov at the rate of opproxmn.ly

60 new sites par yesr. By having non-ccapatible ‘ .

-godens in the syscem, this growtk will require
pirdoddc xoe-glignment of the data circuits to place

the propar nodem on tha propur circuit rhroughbout
vhis mmlion pariod,

sl'ould a non-compatible mocen be installed on
the sy.lt-. a tecizician will have to-be dispatched
to ali locations ayfected in the iaitinl re-aii{gnmernt to
4naeqll the non-coapatible modex as well a: any Pearil
sodens currently on lease that might be affected by
che re—aligoment.

"'l.h wne-t:iu converlion ‘costs of’ nutallfns a

' ﬁm—cm.cible lodu systex will be well in excess

of $100,000. The increase §n circuit charges required

by the installation of non-compatible’ -odeu is .
mstimated to- increase 'by 31'3 000 -per mt.h._ Additional
cuvmaunicarions circuits will require that additional
polling devices be sided to the computera with #n increase
47 xmutal for all ten systems of approximately $4,000

per 1omth. % & % [Tha total annual estimsted recurring
cors 15 '213, 720.1

"hq- an operational stmdpoint. syst- avallabilicy

© 48 of prmﬂ concern. To install’ a .‘on-compatible modem

on the. nystc'- vill uecessitate eome =mount of systém
um:-—mmiubllit:y while cirguit tc-aliqmnts are taking
place and technicians are dZ spatched to fleld locations
to Lmtall modems.

"ns will have to coordinute a large number of

-‘.cf'r.ure‘chlngﬂs to the system. ‘Thase.software

changes sre remote terminal addreas changeu required
by the n—ali.;unent of the circuits. In some .
situations, the site will not be operational until
the gecond day.
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"In Ehn event of the.selection of a non-cuipatiblo
nodea, three different vendors become. .nvalvcd (ths
talephone company, th.:nnnufac:urem of ‘the ncn-compatible

. modemn and Pcuril) and acheduling ba-unau difficult af best.

These vendors are nr.c employees of 'IRS but are working under
contrant to perform services for IRS. Recent sxperiance

‘with communications carriers hr: resulted in a scall number

of occanions where circuita were sngiuneered ircorrectly
resulting in outages that extend for several days. Vendors
have delivered de‘ective equipsent and have had poor
coordination of field personnel.

"The net result of these problems is loss of access

"to the aystem with.x nu.]ur of adversa ilpact-. ‘During

syster down~-time, staff’ not utilized, cases ara not
processad on » timely basis, /imd the overall result is

that service to the taxpayer sufferl. Extended outages

have even morc of an impact-case procassing can come to
a halt,; extensive overtime must be utilizaed to reduce the
pecklog, etc. )

"Major ve-rligiuwents will have serious impacts on
operations and are to be avoided if at all possible.

® * ® ] S

"& & ® The Bell 208 is not compatible with

' the modems nov in service ou the system, and by

instaliling any non-compatible modem, IRS would incur

* sddition.i expenses as described previously.

"In conclusion, for the reasons stated above, we
are of the opinion from both a cost and technical
standpoint that it would be in the best interesta of
IRS to obtuin modems ehich are compatible with those
curzently iu service.'

Though Tele-Cynamics chlllin-ﬁﬂ the cost figurea sdvanced

in’the IRS memorandum on the thaor;\:hat competitivae bidding could -
lowar the overall cost of the modeds even sssuming substantial
cozversion costs, the fim dou- not challenge the technical conclusicms
t nached by the memorandi—

Onr Office has long recognized the broad discretion offered pro-

curing sctivities iu drafring specificutions refleccive of their
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winimum deeds, Digital Equipment Corporstion, 3-183¢14, Jenuary 14,
1976, 76-1 C 21. Conscquently, we will not disturdb a procuring
activity's dete.nination of mimimum newds uniess it is clearly
shown to ba without a reasonable basis. Microcom Corporationm,
3186057, November &, 1976,

Even 1if we sssums for tha sake of argument that competitive
bidding migit lower the overall ccst of the modems, Ttle-:ynalics
has ‘given us no rsason to qu.ltion tha procuring activicy's technical
justification for 1nc1ud1nu on~iine compatibility with the Pe?ril
£3008-1 as a sulient characteristic. In view =f this, we canidt
agres vith Tele-Dynamica that the IRS should redeine iy minimum
needs hy elilinnting on-11ine conpatibility with the Peoril 4800B-1

a9 s Jalient ch.ructnriatic.

. ﬂlth ro.&td to Tclc-nynnrtcl conteution thlt ‘the instant
procuresent 1lifll.ntillly Ysole-source” (in view of the on-line
coxpitibility 1¢qu1rtucnt), a3 noted above, it 1is the position
of he¢ IRS that' the ptoprittnry natiire of the tachnical data re-
qucnted precluded disseminction. tn potential of!eror-. Though we
agree with Tele-Dynamica that diasenination of this data to
potential offferors would have bedn desirabis fro- the standpoint
of tncouraging compatition, uGsder the circunatnnccl present here,
it is apparent that:the IRS did not have'this option.

Moreover, we have hcld that where the 1egit1n&r¢ neaeds of the
Government car ‘only 'be satisufied Ly a single source, the law, does
not .require that these needs be compromised in order to obtain
compatition. Hanufacturing Data Systems Incorporated, B-180608,
June 28.'1976, 74~1 CPD 348.

K

It ia unclelr'ﬂhcgﬁet Tele-Dynamice is suggesting that in
viev of the circunntancal the instant pxocurenent should have been
conducted ¢ a lolo-lOurce" basia. If Tele-nynnnics is suggesating
this, we cannot parceive ia what manmer it could have:benefited from
a sole-source procurenant lincn the Penril 4800B-1 madem would
have been, l,ecificd. In any evént, +he record contains a "Dﬂtermination
and !indings" by 'the contracting officer justifying sole-source pro-
curement nf the Penril modem because no other: lnown modem was compatil-le
thercui!h shich vas forwarded to the.General' Se*vicen Administrazion
. (GSA) in the IRS raquest for a delegation oS procurement authority
(DPA) for this ADP procurement. After reviewlng the request for a
DPA, GSA granted same "for the competitive asquisition on a brand
name or squal basis for the 550 mcdems.”
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, Thub, the IRS was relying or. GSA's uuthortsatloa in proccodin;
with tha procurcuen: on a "brand name or equal’ basis. Cf. ¥R
Computer Center, Inc., 55 Comp. Gen. 60 (1975), 75-2 CPD 33.” PFurther,
it s conceivable that offerors other than Penril could have submittel
proposals by purchasing the necessary proprietary data or the modems
themselves trom Ponril. Indeed, we note that numerous suppliars,

other than Penril, were solicitcd by the IRS, and under the circumstancas,
. we cannot legally object to the conduct of thi~ procuremert. :

Accordingly the proteat is deaied.

“Ththon
l}‘o

For The Comptroller. eral
of the United States






