THs COMPTROL)L.ER SENERAL
OF THE UMITED BTATRO
WASHINGTON, D.C, BOESS

f
DRCINION . &

MLE:  D-1MS7 DATE:  possber 14, 1076
MATTER C3: Singer C-wpany

DIGEST:

1. Of!eror contesting axclusiou ot pmpoulfzrnn htiv. L
ramge must be held to heve actice of basis for prcl:nt concarnins
rejection of propoui when oﬂ.’m. obtainad procuring agency's
excised evalusticn n.mrt on proposal.  Offetsr was not eatitled
to wait for decistion on nluu of  "hack-ug" asterial to evaluation
_Teport before baing beld to ‘have af;. al c>'constructive notice
of basis for protest since msterial ‘ms not: "tinal analysis of
proposal and, at best,. lhould ‘have besn cousidered’to coutain
ouly individual judpnu al.rudy cvidmcod in rcport.

. z .
2. Pro.ut that {-u fuu-d vtth pa};*ocurin‘ qucy m«l (‘.Au -on l:hu
.10 mullc dsys fu- date: N3 \lh:lch bacis. of pmtut vas- known

is 'mtimely f£iled under lectton '20.2 of Bid. Protelt Procedures
{4 C.7.R..5 20.2 (1976‘) Atqmt “that tiwe lhitl specified
dn 34d Protest Procedures for {iling prctests ‘rolating to
"aoa~solicitation defect” utters should not apply to protests
!ﬂd befors evard hu been prtwiously considered and rejccted.

3. nhi.nntion of onc"oﬂaror fiom 1cmt1t1vc range ‘in particuhr
. procurssent -18.not - rmrdd as. "ugn:lficant issue™ to permit
mmu:tm ‘of untimely’ pmtt!\ Principle enmciated in
Power mnrlion. Inc., B~186719, Septwmber 20, 1976, applies

to present untimely protest against exclusion of one of two
competing offerors from compatitive range.

- On llly 20 1976. a4 protest was rw:civod from Singer t.oquny
protuting u.dnll: the rejection of.ite proposals under request for

proposals (RFP) MNo. N61339-76-R-~0002 issued by the Naval Training

Equipment Center, Orlando, PFlorida, on July 9, 197%, for "sir combat
msneuvering vimulators.”

- | _ Background
$inge: bad praviously been notified by the Center of rejection
of its propoaals under the RFP by message dated March 2, 1976, as
followse:
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"# & # The techaical mluntion encompassc’ all elements
‘of your written tecbuie,\l proposals and the demomstracions
of critical areas presented under the sudject RFP, Tue :
technical npproach proposed was desmnd to be, unaccepta’ls
in the comput:r snd visual aystem areas for [the simulators].
& & & Pyrsuant to ASPR 3-3508.4 a debriefing oeo your proposal
will be hald at the esrlieat feasible tims lubmunt. to
contract :nur"l.

By letter dated H.'. sh &, 1976, su;n- fomuy prututed the
"proposed avard of a coutract” under the subject. RFP to the
contracting officer. :Singer's letter of pmtut further insisted
that th: ‘decision to rejact Singer's propoul wis not considered to be
"in the bast iuterest of th: Governmant.” Fineslly, Binger offered to
withdrav its prctest if, as a result of a dabriefing, tha lnvy couild
"Justify ics position of Singar'se techanicel -:ncupub!.nty. o

By letter dated March 11, 1976 the coutuc:lu ‘officer. dnud
Singer's protest. The contracting - o!!iut informed Singer that the -
company had previocusly been informed as to the ressons why the company's
proposal was considered unacceptable according to the mandate in
ASPR § 3-508.2(a) (1975 ed.) vhich provided:.

"* K tln contracting officcr, upou dotan:l.ution
that a pmpoul is unacceptable, shall’ prwid.e pr
- notice of that fact to the source submitting the propocd
®* & & In addftion to stating that the proposal has been
determinsd unaccaptable, notice to ‘the offeror shall
-iidicete, in general terms, the busis for such deterui-
mtlon A AR .

The contnct:lng officer also affirmed his position that th. "genaral

terms" notice previously given Singer as to the reasona; vl:v the cospany's

propoul wvas found mccepnbh wvas all that could be gim prior to
avard and that the immediate debriefing which the company had requested

.could not ba granted under ASPR § 3-508 4 (1975 od.). The citad

regulation provided :

. .. * nepr-aﬂn; 1s the ptoc:n by. which purchntn.
_offices pronu unsuccessful offerors with’ the “Government's
evaluation of the significant factors contsined in their .
proposals, citing determinativa deficiencies and wesknesses.
* & & Deoriefings shall ba provided at the earliest feasiule
time after contract award.'

‘
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By mailgx-w dated lhrch 16, 1976, Singsr vubmitted a request
to the coantracting officer for ";u records of the technical evaluation
by ead sll persomnel of! the Raval Tri.ining Bquipwent Ceater » & #

pertaining to rsm*- rropoull-
[ By letter dated Narch 30, 1976, tha nqmnnt inforued Singex

Fal

-<bat the cn-pany would be !u.."thml a copy of the evaluation repo-t on
the company's proposal. Tha rejort, t.lu Department further said,

would be excised ‘to .remove "thoae portions cnl"‘ubl.. te other than

i[ﬂ.ut:'l proposal] as.well as mmericel scores. Vnd waights & & &,

The l'.'oput.mt also {aformed ﬂ.uu th- N althow,h a decisior on
release' of "Mct-up data was u.p.cud 'to ba made by April. 13, 1976,
the Department’s tntb! lity to decide. the. quastion of tha ruleass of

-rha data within the “statuiory tize Admit™ mtitutod a tachnical

denial of thl zoqu.ul: for tohna of the dats.

On lptil 9, 1976. tha b.pnrtaent 'hand-deliversd to Singer s ropy
of the evaluation raport concerning the company's propossl. On
April 22,°'1976, the. 'hpar':-mt fomny denied Singir's req.est
for tbc "blck-up data."

Oa May 5, 1976’ Singer lodged a new protest vith the contm- ‘ting
officer.. Singer's. ;&rotut Tequestid that the procurement be canceled
because of & change'in the scope of work under ‘the RFP that 3inger
thought should be prompted by tha Lepartnent's issuance of a stop
work order imder an existine ‘.'lm;cr coatract.

On lhy 1& 1976 two rcpmcntat:lvea of sﬁnser set w.tth tha
Kavy. to dincuu the "mcccpt:able rating assignad to Singer' f

‘proposal. The contracting officer reports that it was "obviou:
‘[te Singer] that the Navy positicn in this matter had not changed

and did aot clnnge" as a rnult of this mt.in;

Il &i._nggr'l ho;n: Tinely Filed with GAO?

'l.'b. eamtuetin. o!ﬂ.ctr assarts" that *'u-.snr 8 protast ‘is uncimely
!ﬂarl under our Bid Protast !rocodum (4 C.7.R. part 20 (1976)).

((It is the marnt pooition of 'the contracting officar that
li.n.u' poomud tha bauis of 1ts. H.ay 19 protest to our Office by
early March 3976 (the data Singer received ths Navy s mrssage con-

. earning the unacceptabie rating assigned the company's propozsl) ov,
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altomtiuly. ‘no later tham April 9, 1!76 (th dau\on Meh

Singer was given & copy of an edited version of tha Mavy': mldatlon
report on tha company's proposal). The contractisg officer furtner
points out that evan if April 9 is'the date ow which ‘it c¢o0:ld be said
that Singer first had notice of \grouids of protest against the
unacceptabls rating through roeoipt of the llu‘y't evalustion repnre,
Sianger wvaited until Nny 19 to file its. protest %ith GAO, Sircce .
the time interval (27 ‘vorking days) batween Anril 9 and

May 19 exceeds 10 working days, the &.ontrsctinL ‘officer .r;uu that
Singer's protest is untimuly filed undar Rection 20.2(b)(2) of our Bid

-Protest Procedures which requires that protests not brsed upon

solicitation defects be filed within 10 working days /rom ths date
the basis of protest is known or should have been hndm.

-’81n3¢t "tnu-tn that it was nét in. poululion of facts lutficirmt
to give t181°to a "basis. of protest” cencel-:u.u the rcjcctton of' ite
initial prapoul until, April 26--the date oq"hlch "lin.n rnc.iwd
the lwy'l denial of 1its rcquut for :l.mortunt hck-up data." 7And

S8inger further argues: that its May 5. "ifforts to- ar'mo a msating

as soon as posaible betmn tha Commanding Officer of NIZC and the
Prasident ¢f Singer-SPD" ware made within 10 working days of April 26.
Finally, Singer concludas that 1irs May 14, 1976, weeting with the
Nrvy was the "f{ s:‘oppottunity that Singer was afforded to present
an informed proic u [concerning r.he rejection of its propoeil]."

Because of thia nnllnil, Singer argues that its May 19 protest
to GAG was timely 3ince. it was made withia 10 working days of thLa
date Singer's Mey 14 protest was denied by the unrt-ent.

Analyais

s:lnger must be considered to have bun lut‘ﬂehntly informed of
the reacons for uiection of its proposal no latc: than April.9, 1976--
the date on vhich iU’ received the:excised six~page evaluation 'report

E on its proposal. “The degree of detail contained in the lix-plgl

report clearly showe: why the Departn-nt considered Si.n.e- l proposal

to be unacceptable. ) .\ : »
sm;u- arguu, halreve::, tiut: it wzas antitled to wd.t ;:m the

Navy's decision (receivel by Siuger on April 26) on the quzistion

of the release of ti.e "back=vp" wmr-erial defora ir shouls be heid

why
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to hava known the basis for protest age &t _r'.h n”jc‘cttn of its promosal,
To buttress its argwment, Singer cites Lam}ié Corporation, 54 Comp.

Gen. 468 (1974), 74-2 'CPD 312, in which we held that a protester could
reascnsbly vithhold f£iling s protesr to our Office until ic had a
dabrisfing eouhnnu with the pror-iring ageacy to find out the specific
reasons why avard wvas made to mtlnc offeror. .

Bere, hmn-nr, Binger . ud puun the specific ressons as to vhy
1its proposal wes njocuu—-mfeuntuuy incliding any possible reasons
. &8 to how thes lavy nay htn ortouoully ‘applied the AYP evaluation
criteria 'in' mhutln. lin..r [} p:mul (an additional bssis for
protest)--wvhen it touivu_l‘tbe nalu».tion report on April 9, 1976.
Moreover, wilike the Lawbda: c',’u., nothing in the nmature of a formal
dobrto!ingzcould have ba. baen - affotdd Sin.tr given ‘the preaward status
of the procur=asat in Apru/ 1976 and: thd stipulation.in ASPR § 3-508.4,
supra, that debriefings cn to, ba provided lﬂ:.t mrd.

The muntqd "bu.k—up utc:/l./'ul r-Sflu clurl.y 1don x.od by the
Bavy's March 30 littar ss being~only: "pulininaty, individual
mlut:lon. Thus, the requested msterial. should have reasonably
been ruo‘mlud by Singer 0. rclntin; to i.nitial _evaluation only and
pot the final,- lpociﬁ.c Teasons' (contnmd in’ ‘the evaluation .report)
as. to vhy,itl propoul vas t.jcctcd. comuruly, -ve think that .
ung-r should ‘Bave’ tuuud that - tlu t-.que-:ed data. nraly contained.
. at-best, only individual judpen q alrudy evidenced in the entirety
of. tha”aulutioufrmrt and nosﬁ} unlum;rulm as to why itse
propoul was. rej-ctod. Ccmuquw,tly. we do not agiree-that Singer

. MRL -antitled . to wait for a. d.c:luon on .the release of the back-uy

ar.t 4 'hl defore being hald to ‘have actual or coustructive notice of
"!._umi.u‘for ptotul: against Tthe "ejection of ite: ptopoul. Ccf.

'f f“unr Couvarsion. Inc;:, 5-186719, s.ptenhar 20, 1976, 76-2 CPD 256.

“\in the cited “mn, the protute: was given: :hc specifi: ressons for
. the ujcction of its proposal prior to avard by weans of a4 three-
sentence statemen* (contrls!: this with the uix-page tvnlua ion Teport
.given: to Bfnur on April 9) as to“the reasons ‘why its propfisal was
uj.ctod!; 'This statement was cor:idered sufficiesat to enable the
protestec to submit a protest against the rcjccl:ion of its proposal.)

~ Since Singer cdlits that it did wot file a protut with the
Navy uvrril May 5, 1976 (or 18 working days after the compray's receipt
~f the Navy's evnluntion Teport oun April 9, 1976), Singrc's protes:
must be considered untimely filed with the Navy urdor section 20.!

. of our Bid Protest Procedures which provides:
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"(s) ¢, % % If a protest’ 'bag bon !und initially vtl'll i
the eo:ll:ucti.u agency, any, .uhquut protest to the o
General. Accounting Offica filed within 10 days of formal

notificstion of * & # adnru uncy action wili be

considered provi he inttial protast ‘to the _3-9_1

was “iled in accordance with the time m#_

in Erﬁuih Zbi o§ Eﬁinjuggi [emphasis supplied]® # »

"(b)(2) In cases other than [protests in~olving. silicitatiom
defects) bid protests shall bs filed not later thua 10

days afcer thr oasis for protest is known or obould kave
been kaown, vhichever is earlier."

Alternatively, smor argues that the tiwe n-u-kr,..czuu ;
in our Bid Protes: PtOCldl!l‘” for f1ling protests uuuu to |
"non-solfcitation. defect"” matterr should mot apply w ,pragward . :
procut- (avard under the subject RFP wvas mads ¢, anotho: offeror . .
Zn September of this year—or more than 3 months after S:I.naor filed ;
its protest with our Office) since "effective remedial actlon” is
still possible whan n\urd has not yat been made. ’ i
\ \

A l:l.lihr atsuent was rscently considered and njtcud i.n i
Fower converlion. Ina., supra, which also involved a preaward i
protest as;innt the rejoction of & propoul vhcn wa said: . . '

"PCI also contnds thnt ndtlm: thn Adr Pored por P
eny other’ _party bas been’ ‘prejudiced by!PCI'l flilure co
subiiit a protest within 10 days of recaipt of the May 13
Jetter bacause nc award has yat been made and the
procuremsnt cannot. rmmbly be reurdcd as ‘urgent.

PCI also notes that the Alr !'ot::e hu not allqod that

it was prejudiced in any way 'byithic" delay..  Cons~quently,

PCI ssserts that we should exercise the. d:llcution it

slleges wa possess under our Bid Protest l'r.aq‘oduru. and

consider PCI's plotut on the merits. PCI also states

that we should consider the protest bscause of the L
-chwwledpcnt lettar we sent to PCI and eince ve B EErY
did not tell PCI that thera was any problem e :
regarding tha timeliness of its prote.* until 3 weeks
-after filing.

W
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. 50“ ‘the !orm!.n arg-nu forms & basts
-;‘or ‘eorsideration of PCI's protest on the warits. Sea

53 Comp. Gem. 932

%zl m&m
1978 74-1 CPFD 314¢ rey ; w. Besch
'M!EJ §i % 1974), 74-2
CPFD 91; Ar’ Patal » [B-184411. August 29,
1915. 154 m 132]."
rmuy, l!.mr argues trat even :lf #a find its protest to have
boen unthcly filed o lhould‘poutluhl- consider the protest under

the "significant 1asus” exceptiom to our filing limitationms. Singer
It;u that the issus of the rujection of its projosal must be considered

"significant™ because it resulted in the elimination of one of the

two offerors wtlu for the contract in question.

/:” "l!..nh..elnt nsu" exéeption to our, uun; 11-1:-:10“ .
gmnuy rafers:to tu pnunec of qmttoﬂ of v‘lduprud interest
qlld {mot nscessarily to. th. .sime’ of money invnlvld Kocop, Inc.,
I“.l.-'M.'o, March 23, ..976. 76—1 CPD 196. - Guuull), hovaver, we do

. GOt xregard a pratest councerning the -l:l.-:l.uation of one otferor from

the' competitive rm- in & pn‘ticuht ;procurement :o involve any
"lign:u:l.cm‘ issues.”  Power Coniversion, ‘Inc., suprs. Singer argues,

~ hovever, that a.significant issue is:always involvad vhen a protest,
. &8 bor., is directed qs:l.ut a proeuring ageucy's dteil:lon to

conduct d‘lcuuim vi.:h on.‘ly one offeror, .In lupport of this
argusent Sin..r cites RCA‘Alaska Cosmunications, .Inc., 3-178442,
Jime 520, 197&, 74-1 CPD -336, .where we held that the question of the
Cenerzl Sarvices: Administration's "obligation to obtain competition
4a ‘procuring’ public ‘utility services” was a significant issue. The
cited case involved ‘the’ Guestion of the degree to which C3A has to
obtain coqntiticn for _n_;!._ of its public utility services contracts.
(‘luriy, : tharefore, 'the 1scue was considered mignificant because it
Jpocif:lully affected a broad range c¢f procurements by the agency.
By cmtrut, Singer's protest unntially involves the question
whatber oae company was properly excluilad from negotiations in ome
procurement.

li.n.ct ‘als6. cit-n Hnlmtto—lhltorn cd poration; Pasific
& Salvage Compi + 34 Comp, Gen. 375 (1974), 74-2 CPD. 259,

where -ve fvund that the quul:ion of the prop::l.cty of an agency's
ulma of a“draft copy of a: -olicitation to only one of uvenl
preapective offerors was a. -unitimt issue. The allegation of
irregular pnct:leu in the Willamette-Western case, if found %o
be sccurate, would have clearly indicated partiality to tha offeror
in ‘questiou to the prejudice of competition, contrary to the oncept
mticit in negotiated procuremeats au.d the statutory requirement for
maximum compatition. Although this issue did not specifically affect

——p—p
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a class of procurements as in the - Ads Commmication, Ine.,
decision, tha question of specific partiality toward ona offexor
vas neverthaless considered significant bacause of tha flagrant
circumstances alleged and shown. By contrcast, Singer'’s protast
here simply takes issue with the Navy's technical judgment.

l‘iully, Singer citu our decision in response to tha protest of
Alroraft Armaments, Inc., (AAI)—453 Comp. Gen. 417 (1966)-——which almo
involved a Navy procuremant vhere, as here: (1) only two concerns
submitted proposals; and (2) ona offeror (AAI) was. eliminated from
negotiationa and cmiderltion for swazd. . Wa criticised AAI's exclusion
from negotiations since’ we could find: notbin; in the record which
indicated that the company’s ,ropoul -hould hava’ baen u:cludad.,.,
Singer argues tha:t our approach of activoly uvtud.ns “the AT - protut
should require our considering the merits or Binnr L] -Mhr protest
hera. The AAL protest, however, was received snd ‘considered several
years bafora the issusnce of our Bid Protest rrocedures. Consequently,
the decisiou cannot be read as authorizing rhe cov:ideration of an
otherwvise untimely protest of the tvpe lodged by 3inger.

Because of our mlysi-, wa conclude that the principle eauncisted
in Power Converaion, In¢., supra (namely: generslly, we do not ragsrd a
proteat 3t concerning the elimination of one offexor from the compatitive
rargs in a particular procurement as involving any "signiticant issuea"),
spplies to> the present protast.

Therefore, Singer's protest will not be coasidcred on the merits.

Paul G. Dembl

General Counsel /






