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© | ' THE COMPTROLLIH GENERAL
DECIBInOnN OF THE UNITED STATES
WABHINGTOWN, D.c. 20548
FILE: B-185430 DATE: povember 1, 1976

MATTER OF: Universal American Enterpriees, Inc,

DIGERT:

1. Prutest of nonreapona{bility determination which was allegedly
erroneously based on past unsatisfactory performance by con-
tractor as ¢pposed to consideration of'contractor's current
satisfactory performance 1s denied, Record of continudal unsat-
isfactory performance by contractor which rpsulied in 1ncreased
Government administrative burden reasonably supports agency’s
determination ofnonresponeitility based on failure to tpply
neceasnxv tenacity and perseverance,

2, Satisfactcey performance ratings awarded to protester gn&ough—
out life of' previous contract which are at variance wich record
of deficient performance create conflict in record which should
have been resolrseil by contracting officer prior to determination
of nonresponsibility.

3.  Protester’ Sfrecord of recent (l-year period ending approximately
3 months prior to contemplated award) unsatiasfactory performance
wag properly for consideration by contracting officer in non-
' xeaponsibility determinstion, since ASPR doel not limit deter-
' . mination solely to consideratidn of "current" (3 months prior
to contemplated award) performance, *
L
4. Doubt about contractor's past perforﬁance which cannot be
resolved affirmatively, whather or not resulting in default.
termination, requires determination of nonresponsibility, ‘

Ay : . '
Universal American Enterprises, Inc. (UAE), protests the

ayard of a contract to Kentron Mawaii, Ltd, (Kentrnn) for maintenance
and repair of the intrusion detection alarm system (IDA) Osan Air
Base, Korea, under request for proposals  (RFP) DAJB(O3- 76~R-3024,
issued by the U.S., Army Korea Procurement Agency. UAE had previously
performed similar services under contract F62087-75-(-0005 (herein-
after 0005) at both Osan and Yunsan Air Bases, Korea,

< Best and final offers due November 17, 1975, from UAE and
' Kentron were $9,350, and $16,125, respectively, After a negative
preaward survey, the contracting officer determined UAE to be a

nonresponsible contractor and on December 1, 1975, award was made
to Kentron,
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UAE's disagreement with the contracting officer's determination
of nonvesponeibility forms the basis of the protest; Submissious
by UVAE and the Army have raised numerous areas of disagireement
between the partjes, MHowever, these arear of disagreement can for
the most pevt be segiilgated into relatively few major issues, There-
fore, althougli we have considered the entire record, our decision
will reflect our consideration of ouily those major issues necessary
to resolve the protest,

+  The first issue raismed by UAE is that the contracting officer,

in waking his determination of nonresponsibility, improperly failed

to consider UAE's alleged satisfactory record of performance on the
Oson portion of gnntract 0005, Specifically, UAE contends that the
contracting officer considered only UAE's allegedly deficient past
performance (which UAE characterizes as based on unevaliated and ‘
erroneous criticism) at Kunsan Air Base while ignoring sznd suppressing
evidence of alleged satisfactory current performance at Osan Air Base,
thus violating the proviplons of Armed Services Procurement Regula-
tion (ASPR) § 1-905 (1975 ed,). | '

Further, it 1s UAE's position that asignificant differences
existed between the Osan and Kunsan portions of cointract 0005;
therefore, past performance at Kunsan should not have been used to
project its ability to render future performance at Osan. For
example, UAE points out that its corporate headquarters is located
at Osan Air-Base which is approximately 4 hours' driving time from
Kunsan Air Base, and that the IDA systems at Osan and Kunsan are
technically dissimilar, with the Osan system in a better.state of
repalr at the time UAE began performance under contract 0005, In
support of these contentions, UAE alleges that it received satis-

factory performance ratings at Osan and Kunsan for every month of

performance under contract 0005 which the contracting officer .
ignored and suppressed, ' . .

It 1s the Awny's position that UAE's deficient performance under
contract 0005, as documented in the agency report to our Office on
the protest ard the negative preavward survey, raised serious doubts
as to the ability of UAE to perform and justified the contracting
officer's determination of ronresponsibility. Specifically, the
Army maintains that wn several occasions, at both Osan and Kunsan,
UAE's technicians failed to respond to service and emergency calls
within the time limits specified in the contract and failed to
adequately correct malfunctions in the IDA syatems,

With regard to the determination of a prospective contructor's
Foaponelbility, ASPR § 1-902 (1975 ed.) in pertinent part provides:
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"k % * The contracting officer shall make
a determination of nonresponsibility if, after
compliance with 1-905 and 1-906, the 1nformation
thus obtained does not indicate cleavly [emphasis
'supplied] that the prospective contractor is
responsible, BRecent unsatisfactory perforpance,
in either quality or timeliness of delivery, whether
or not default proceedings were instituted, 15 zn
example of a problem which the contracting officer
miet consider and resolve as to itd impact on the
current procurement prior to making; a.. affirmative
determination of responsibility, * % #*

£SPR § 1-905,1(b) (1975 ed,) in pertinent part provides: '"Maximum
practicable.use shall be made of curieacly valid informction % * #* "
Further, ASPR § 1-903,1(14i) (1975 ed.) in pertinent part provides
that prospective contractorn must?
i, 0 '

"have s satisfactory record of performance

'(contractors who are reriously deficient in

‘current contract performance, when thé rimber

of contracts and the extent of deficiency

each are considered, shall, in the absence

of evidence to the contrwry or circumstances

properly beyond the contrcl of the contractor,

be presumad fa be unable to meet this require-

ment), Past 'unsatisfactory performance, due

to failure to apply necessary tenacity or

perseverance to'do an acceptable job,”shall

be gufficient to justify a finding of nen-

reaponsibility.” , .

HWe have, examined the documentation contained in the record
of UAE's performance at Osan and Kunsan Aix Baues under contract 0005
which ran from September 14, 1974, .to Auguet 31, 1975, with an exten-
sion of 3 months to November 30, 1975, for the Osan portion only,
Throughout the tarm of UAE's performance at Kunsan, the technical
representative of the contracting officer (TRCO) and othesy Air
Force officials on numerous occasions documented complaints about
UAE's poor reaction time to emergency and service calls, poor
workmanship in maintaining and repairing the IDA nystem, and
unavailahility of UAE maintenance personnel during normal duty
and off-duty hours, For example, the following Air Forie contem-
poraneous memoranda quoted in pertinent part are illustrative of
the complaints documented for the Kunsan porticn of tha contract,
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. The first memorandum dated !March 1975 evaluates UAL's Kunsan
AN performance from January 7 to March 10, 1975, und in pertinent
‘ part states!

"Since 7 Jan 75 Mr Palmer of UniE 5yd1 American
Enterprises (UAE) has made five (5) 'visits to
Kunsan AB, Korea, These .visits are as follows:

"A, Mr Palmer's first visit, a response to a
request for maintenance on 30 Dec 74, was from

15 Jan 75 to 18 Jan 75, The follewing faults
were present when he arrived and when he depavted:

(1) 1Intercom phones do not werk on battery
power,

(2) Bldg 2535 Cell 8 and Bldg 0532 Cell 3

no audio when structure is in access and
silence button is depressed,

(3) Ho wced light Bldg 2532 Cell 4 -

"B, Mr Palmers seccond visit was from 24 Jan 75
to 30 Jan 73.

When Mr Palmer departed the faults left 6ut-
' standing at the conclusion of [first] visit
were still present plus the following:

(1) No duress alarm st the officer’s club

| (2) 2537 Cell 1 and Cell 4 when ayatemlis in : :
access lowering the door activates an alarm

L : (3) 2537 Cell 3 delayed alarm

(4) 1IDA duress alarm panel Bldg 1416 margin-
4 ally operational,
: "C, Mr Palmer's third visit was from 5 Feb
75 to 6 Feb 75, .

This was a responsa to a request for mainte-
nance on the IDA duress system, ie corrected

-4
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‘those faults; one at the bank the other
at the post office, All faults pending
on 30 Jan 75 were still present,

“D. Mr Palmer’s fourth visit was from
11 Feh 75 to 21 Feb 75,

This visit ended with; the following dis-
crepancies outstanding:

.. 2
(1) 2532 Cell 4 pnlled out of service

(2) 2536 Zome 1 module pulled out of
service "

(3) No duress alarm in officer’s club ;. .

(4) 1IDA dureuss panel Bldg 1416 marginaliy‘
operational

RNy
(5) 23%7 Cell & no anber light at CSC
panel "

"E, From 3 March to 5 March 75 Mr Palmer
made a fifth, visit to Kunsan, Mi Palmer
brought some component parts to make up
gome CFS 200 modules however lie did no:
get the right relay hence the modules did
not work, All of the discrepancies that
were present at the conclusion of visit
[fourth] are still present." , L
Another Air Force memorandum dated May 6, 1975, on the subject
of UAE's "Non-Compliance'" with contract 0005, signed by the TRCO-
Kunsan states: ' ‘ ‘ .

]

"1, Paragraph 1-l4a of the contract spe-
cifically states that the contractor will
maintain a location at which he or a comr
petent employee can be reached, During non
duty hours this location will be given to
the Civil Engineering Service Call Desk.
During normal duty hours the contracting
officer shall know thkis location.
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"2, On 26 April [1975]) we experiencéd an
emergency at area 12, Mr Palmer, UAE's
representative could not be reached nor
cou.d any other employee of UAE, : Calls

waere made to UAFR's office but were unanawered.'

We tried the Security Police Law Enforcement
Desk, per Mr Palmer's instructions but the
Security Police were unuble to locate him,
nr-were they able to tell me how to get

in touch'with any other employee of UAE,

The CE Service Call Desk at Osan were
equally uninformed by UAE,

"3, Paragraph l-l4a also atates that
before leaving {unsan the contractor

shall effect a temporary repair. To date
the contractor haskye* to laave Kunsan
without something ftill being done,

During April UAE visited Kunsan on the
following dates aud left with the following

faults outstanding:

2-3 2537 cell 6 will not hold secure
2537 cell 8 no access light

10-12 2537 cell 6 incperative:
line supervision incperative
f

16-19 2537 cell 8 no access fight
N on remote
2532 cell 7 intermittent alarms,
will not hold gecure

25-29 line supervision no secure light

on main board or at remote (CSC)

2532 éell ]l will not reset from secure

to accese no audio ’

2537 ctll 6 inoperative
2536 cell 2 inoperative

"4. Addendum 1 para 1-13 of the contract states

'"The contractor will respond o a eervice call

o, TP mpbiadeiin
A
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‘within eix hours of each request at Kunsan
AB during normal duty hours,'

"Addendum 1 para 1-14 wistes, In
answering an emergency call th} contractor
will, as quickly us possible, without loss
of timL -and within four houvrs of receiving
the call, arrive at the work site at Kunsan AB,'

"5, On Hay 5, 75 at 0500 UAE was not{fied
of a maintenance problem at area 12, They
did not respond to this call within the six
hours required for a service call, They
aope to be able to respord to thia call
Thursday 8 May 75,

/
"6, Henye because the contractor d1d not
effect nijcessary repairs and because he
did not respond iy the required time his
performance is deemed unsatisfactory,"

Although these complaints did not reault in a default
termination, the xecord shows that a 10~day cure notice was

‘issued to UAE on January 17, 1975, that UAE was notified by

letter dated June 23, 1975, to take "immediate actions" to
improvi (ts response to service calls, and that meetings were
held between Alr Force officials and representatives of the con-
tractor on more than one occasion because of the Air Force's
diaaatiafaction with UAE's performance at’Kunsan,

0 v -

With rﬂgard to the Osan portion of contract 0005, the
following ¢orrespondenca and memoranda, quofed in pertinent
part, are illustrative of complaints documented in the record,
A memorandum dated June 1975, sigred by the Chief, Security

Police, states:

"Duriag tha period of 1 March through
28 April 1975, Universal American Enterprises
Tnc., did not provide service called for in
the current Intrusion Detector Alarm Monitors
contract., On geven separate occasions the con-
tractor was unnble to be contacted or failed to
respond in tha allotted time after being
notified. On.'pne occasion the contractor
flatly stated’ that he was taking the day off."
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Additionally, correspondence from the contracting officer to UAE
dated June 23, 1975, states!

"This office is in ‘receipt’ of additlonal
information from the Technical Represerntatives
of the Contracting Officer, U,5, Ammy Korea
Procurement Agency Technical InapecrnFs and
the using agency on Osan Air Base coycerning
failure to respond tn service. calls,;u the
allotted time as specified in''the contract
and difficulties involved in locacing the
repairman in case of emergeni- ¢alls,
According to,the reports received by this
office, difficulties in locating the repair-
man for emergency services were experienced
more seriously after normal duty hours,

"The Government considers the discrep-
ancles as indicated above a violation of
Paragraph 1-14, as modified, and a factor
which sheuld be corrected immediately,

"You are hereby notified to take such
1mmed4ate actions as are required to improve
vesponses to our service calls within the
specified time frame and method of communica-
tion:to locate the wrepairman in accordance
with Paragraph 1-14, specification, with a
written reply to this office 1ndica'ihg cor—
rective actions taken,"

o ———

Also, a memorandum for the record signed by the contracting OffiCﬂt
dated August 26, 1975, states:

" % % + [The TRCO-Osan] stated that he was

satisfled with the!contractor's performance

except the responses to emergency service

calls, This portion had been a subject of

disagreement between the contractor and ,

the Govirnment, * * #' .
We note that the number of documented complaints in the record

pertaining to the 0Osan portion of the contract is less than that

for the Kunsan portion, The principal documented compiaint for

the Osan portion of the contract relates to poor responses to service

-8 -
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and emergency calls whereas the principal complainte on the
Kungan portion relsate to poor respoiises to emergency and service
calls, poor workmanchip in maintaining and repairing the IDA
syatem, and unavailability of UAE maintenance personnel during
duty and off-duty hours. |

Ah

As noted above, UAE countends that the contracting officer
ignored and suppressed other evidence of UAE's current satisfactory
performance at Osan ii making his determingtion of nonresponsibility,
By "ecurrent satisfactory performance" UAE is apparently-referring
to the extenalon of the Osan portion of contract 0005 from
September 1, 1975, to November 30, 1975--for this period directly
yrecedes the award under the instant RFP, In support of this
contention UAE has submitted the following documentation: Certif-
icatea of Performance for.the months of September, October, and
November 1975, a cer:irication for payment for work performed over
theigame 3 montha' period, and memorandum for the record signed by
the contracting officer, Without exception, this evidence indi.-
categ that UAE performed satisfactorily at Osan from September 1,
1975 - November 30, 1975,

The record indicates that the conttacting officer waa avare
of UAE's satisfactory performance ratings over the entire period
of contract,00%:‘as extended, but attributed these ratings to:

"k % % a lack ox knowledge o the meaning and procedures for

the writing of such ratings on the,part of the TRCO, or even

mere likely, the feeling by the Air Force that UAE was the only

centrjjetor available to provide the serv;cen and as such theay

had tu live with vhatever services UAE félt like providing."
Y :

We have ccnsiatently recognized that the determination of 4
prospactive contractor's responsibility is primacily a function
of the procuring activity, and that this determination necessarily
involves the exercise of a vonsidezable degree of discretion on
the part of the contracting officer. Columbia Loose-Leaf Corpora-
tion, B-181866, Wovember 13, 1975, '75-2 GPD 300, Thus, we will
not object to a contracting officer 8 determination of nonrespon-
sibility based upon lack of tenacity and pergeverance in past
performance when the record providLa a reasonable basis for that
determination, M.C. & E Service & .Support Co., Inc.. B-184856,
I'ebruary 10, 1976, 76-1 CPD 84. We have also recognized that
the cumulative effecr of various minor dificiencies~-which when

ﬂgﬂ
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taken together unduly inerease the administrative burden on the
Government--may support a finding of nonresponsibility based upon
lack of tenacity and perseverance, Propserv Incorporated, B-184698,
December 22, 1975, 75-2 CPD 405; M.C. & E Service & Support Co,,
Inec,., ocupra,

It is true, as UAE points out\\that eriticism of UAE's current
performance ac Osan (current in thit case meaning UAE's performance
during the period in wahich the confract was extended) cannot be
found in the record, and that the wovds "tenacity and perseverance'
are not found per se ir the contracting offdcer's determination
of nonresponsibility, lowever, we believe thet the quantum of decumen-
tary evidence of UAE's continual unsatiufactory performance (see
quotations, supra) on contract 0005 (ecpecially the Kunsap purtion)
resulted in an increased administrative burden on the Governnent,
which reasonably supports a determination of nonresponaibility based
upon past unsatisfactory performance du2 to the contracts.'s failure
to apply the necessary tenacity and peraeveranrc. See gropserv
Incorporated, supra, Although the contracting officer was \

cechnically incorrect in labeling UAE's deficlencies on contract
0005 as “current" as opposed to "past," from our review we do not
believe that this detracts from the reasonableness of the ultimate

determination of nonresponsibility,

[}

He re?cgnize that the satisfactory performance ratings awazded
to UAE throughout sontract 0005 ate at variance with the criticisms
advanced by Osan and Kunsan procurement officials during UAE's
performance, Despite the contracting cfficer's apeculation as. to
the reason for the satiafactory rating, we believe thit a conflict
existed which should have been resolved by “the contracting officer
prior to his determination of nonresponsibility., See 52 Comp.,

Gen. 977 (1973). However, even assuming the bona fide nature
o»f these ratings, in light of the documentary evidence of UAE's .
past unsatisfactory performanca we conclude that, taken as a whole,
the record reasonably supports thz contracting officer's deter-~
nination of nonresponsibility. , o

"As noted previously, UAE also argues that differcuces between
the Kunsan portion of contract 0005 and the current Osan require-
ment rendered UAE's performance record at Kunsan useless in
accura.ely projecting ar ability to perform the new Osan require-
ment, A carcful examination of the ASPR provisions cited supra

- 10 -

*
b
’
!\‘"
5,
Y
)
i}
‘,"
1
£
;




e vy ek - C e om e .« - A e -

B-185437

(.l

A
reveals that the contracting officer must consider "regent
unsatisfactory pesformance! in making his respcnsibility deter-
mination and not recent unsatisfactory performance of exactly
the same type of article or service being currently purchased,
ao UAE in effect contends.,: Moreover.. both contract 0005 and the
ingtant requirement are for the repuir and maintenance of intrusion
detectlon slarm systems, referred to by the contracting officer
as "like identical seyvices," Thus, we agree that UAE's reccrd
of performance at Kunsan under contract 0005 was properly for con-
sideration by the contracting officer in determining UAE's
rasppneibility, .

UAE next queastions the validity of the negative awerd recom-
mendation of the preaward survey (PAS), dated November 17, 1975,
conducted, by the Korea Procurement Agency (KPA), Procurement
Quality Aesuralice Division, Out of the ‘eight factors to be iuveeti-
gated, the record shows that UAE received unsatisfactory ratings
in tyo areas, ‘'quality.hssurance capability" and "performance
recoiid," UAE argies. that the unsatisfactory "quality assurance
capability" vating contradicted the "Quality Assurance" yection
of the PAS, wherein'UAE exclusively receivad satisfactory ratings, .
UAL further argues that the justification offered for the negative
"quality cesuvance capability" rating relates to UAE'a past
performance at Kunsan, as opposed to the then current "quality
resurance capability" at Osan,

With regard to the T'AS narrative's explanation for the
unsatisfactory "performance record', rating, UAE argues that the
PAS ignored UAE's satisfectory pevformance ratings on contract 0005
and current satisfactory performance at Oshn,

’

We agree vith UAE that the quality assurance rating was based,
in part at least, on negative past performante. However, the '
quality assurance sectioi’ of the PAS clearly criticized UAE by
stating: '"#% % % the company has no quality system to insure that
discrepancies were corrected," . '

The record does not indizate that the PAS did not/consider
UAE's satisfactory performance ratings; rather, since the purpose
of the PAS narrative is to detaill the basis fpr an ungatisfactory
performance rating, it is proper and reasonable for this sgection
of the PAS to contain only the negative information upon which the
unsatisfactory rating is based,  Further, eince this section of the
PAS is concerned with VAE's 'parformance record" it was proper to
consider UAE's past performance at Kunsyn, Though UAE argues that
consideration of past parformance in this case violates ASPR § 1-905,
supra, calling Zor considzration of "current' information, we believe

i
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that this section of the PAS and’' the relevant ASFR contemplate
congideration of 2 prospective contractor's past performance as
well as current pnrformance. Thus, wve de not agree with UAE's
arguments questioning the validity of the PAS insofar as quality
assurance and record of performance is concerned.

With further reference to the PAS, UAE alleges that the
proximity of the KPA offices to that of tke contracting officer
(appzrently they are located in tho same building) compromised
the objectivity of the PAS, However, UAE has offered no evidence to
substantiate this allegation. Mere allegations by a protester
will not suffice to prove charges of bias,

i K7 o i

| Finally, UAE contendsfihat the PAS 'Board should have met to
approve the '"no award" recommendation. In this regard, our
examination of the relevant ASPR provision .(ASPR, Appendix K,
§ 304(c) (1975 ed.)) reveals that a meeting\of the Board in cir-
cumstances such as these is not mandatory. Nbreover, the PAS
aurvey minutes reflect that the PAS was sent to Board members for
their review and concurrence and although the individual members
had the option to request a formal meeting such meeting was not
requested "* % * pecause the basis of a reccmmendétion for no
award was clear and discuassion was not anticipated." Thus, we
do not agree with UAE that a Board meeting should have been held.

UAR. next contends that both the contracting officer's deter-
mination of nonresponsibility and the negative preaward survey
were based substantially upon 'unevaluated" criticism. Specifically,
UAE refers to criticism of its performance’ record by the TRCO, Kunsan

as "unevaluated.'

Though UAE is unclear”as to what is meant by

"unevaluated" criticism, apparently, it is implying that had the
PAS team and the contracting officer investigated further, the .
criticisms of the IRCO, Kunsan would not have been substantiated.

Our examination of the record reveals that criticism of UAE's
record of performance emanated from rnd was substantiated by numerous

sources, For example, the record co

\‘tains adverse criticism of

UAE's performance'by, among others, the TRCO-Osan, the contracting
officer, and a representative of the}trocurment quality assurance

division, Further, the record shows

hat the contracting officer

considered these sources in reaching his, determination of

nonrespongibility.
UAE's contention.,

In view of this, we do mot find merit in



3“185430 -1

. In conclusion, UAE argues that the lack of a default termina-
tion and payment in full by the Govermment. under contract 0005 are
evidence of satisfactory performance, We have held that any doubt
‘about past performance which carivit be resolved affirmatively,
whether or not. resulting'in a fefault termination, roquires .a
determination of nonresponsibility. Contract Maintenance, Inc.}
Merchants Building Maintenancé |G Company, B~18158l, October 8, 1974,

74-2 CPD 193. As the present record has raised serious doubts

,about 'UAE's past performance, we do not believe that lack cf

a default termination in the instant case,can be construed as

"affirmative evidence of UAE's satisfactory performance under

contract 0005. Further, we believe that the same rationale should
be applied with regard to the fack of payment in full by the Gov-

ernment to UVAE, Such payment does!not preclude a negative respon-
sibility determination,

Accordingly, the protest is denied.

¢
Ter hy Comptroller General

of the United States

\\





