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MATTER OF: pesoasideration of Xverett Turner asid David L.
Caldwall » Retreactive Temporary Promotions
for Extended Deotaiis 0 Righer Orades

DIGESBT: Turs $8 Comn. len. B30 (197))
ﬁ%o temporery prumotions with

suckpily for emiployess improperly detailed o
higher grade positions for exterided periodu.
The Civil Service Cammission regnested a
review of this decisjon, On reodnsideration,

we find the tion and affirm
'&%M% 38 Comp.
L ] [ - ’. -

"This sgtisa iavelves a recoansideration of In the
r and Cav ) ¢
SORECE DOta'ls 1 NAZAeY Jre

oy

- s L) el s
: . SO, TU® held thet employees detailed
© kigher ftions for more than 120 days, without Civil Service
m‘wm b,.t.g'qb t::. ":ﬁ':." by with t.h lllrﬂ:,
. r pe L] a8t day
N the detall mntil the detail is terminated. The Ctvil Service (lommis-
sion's Board of Appials and Review (ww Review Board)
In the Matter of 4 L. Caldwell and or, April i8,
¢ ] er 8§, ~hapter
300 of the Poderil Porsonnel Manwdl (WPM), as entitling the two em -
E o8 9 retroastiv: tomjorery premotions for extended details o
or ¢ positions where the agenecy had not obtained approval from
the C Bervice Commission o eltqti the details beyond 120 dayr.

TEe fauts sre fully dtated in the Beard's decision and our earlier
decision snd are: only briefly restated here, Mr. Turner's official
positien in the Burean of Mines, Department of Interjor, was that of
Deputy Anuumﬂ‘omeu:r grade G8-14. As required by his position
denuription, he served as "Acting” Assesswment Gificer, gride GS-135,
for more then 26 moaths while that position was vicant. Mr, Caldwell's
offieial pesition was /issistant Assessment Officir, grade GS-13 and
he served as "Acoting” Deputy Assestmert OffiSer (GS-14) for more
than 15 monthe. Buth of these assignments were reflected in internal
memorendi of the Buresu of Mines, but heither was formalised in an
official persomnel record. Whéh anothei employee was designated -
as "Acting" Asseszment Officer, Turner and (Caldwell resumed their
official positions and filed a grievance alleging a reduction in »ank.
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On appeal by the two employeess frem a dimzissal by the
Cmmlllhn'l Appeals Ensminiag Office, the Board of Appeals and
Review found that the agoncy had no discretion to continues the twe
ditails beyond 120 days witheut CSC's ~pproval apill, censeguently,
hud violated Gie Civil Service Commission’s Pedetnl Pereivmel
Manual requirements for mh'aeuu-m 'l"l_..::‘hubrg o rderidd .:'o
agency 0 grant temiperary retrdact Turaer
Caldwell for the periods of their details lasting beyend 130 hc
The two cmployaes filed ¢lainid with this ome. Sor buckpay.
adopted the Board's interpretation and allowed the clatmy, overruling
83 Comp. Gen, 920 (107;? 88 Comp. Gen. 539, supra.

Subsequently, in%_l% n-um. ‘Weby 29, lﬂ..
88 Comp. Gen. 738, K
xned retroactively 0 extendod d pum.
ect only to the time limitation on filing claims Lmposed by
.85, Code § Tls.

The General Tounael of the Civil Bervice Commission has now
urged us 1o reverse our decisicn. In a letter 0 thin Office dated
November 2, 1970, the quru Counsecl stated as follows;

" # & The awar! of back pay to Turner
and Caldwell was presumably promised wpon
the assumption that the em aAgoncy
(Department of the Iiterior, Bureau of Mines)
was sbeohitely reqiired temjid to promote
them on the 121st day of their de . Thatis,
the premise set forthdy the Board decision and
adopted by the Comptrollor Ueneral iz that the
agency has a nondiscretionary duty o promote
ont the 121st day and the failure 0 dé se amewnts
to gn unwarranted and wnjustified persomnel
sction.

"We have thoroughly reviewed this matter
with the pertinent Commission effices and
buréaun, hbwever, and have censiuded that the
Bourd incerrectly interpreted . aphs §~#e)
and 8~4{f) f subchapter 8, chapter of tha FPM.
It simply iz not Comvminsien pelicy to mandate
tempevary prometions in cases of agencies




mn- 120 dayn withowt Commission
» the Oamluha'l tiom of
muu l-. as t han boen many

hmmﬁhg I-mn.{lnllymnh
Mdmm

"o be sure, q-u!u abuse that diseretion

by contimming © highter gradad
positiona e W00 prbd. And, in some sueh
eas.s a getrestive action sonid be a iwmporary
w the employees involved; that promotion,
+ would be prespective ounly. In shore, the
Board astion in femporary promo-
tions for Ternor md separtsd from

the Crnmissiea's view of the mean chagter $00
of the PFFM. (Kmgdasis hoﬂ.hll)h.

"Motwithstending the abcve, in ow judgmient,
the fast that move then two yexrs has slapced since
the decision in the Turner/Caldwell oasen, +.vald
make it inapprepriate 10 ask the Civil Beevic e
Comm innionsrs 1o reopen that pn-uuln decinjon
under (he precedures set forth at § C. F. R,

ETT8. 318(n), ¢ & »*

mmmmaumm-mmmnnhuomr

dated March 8, 1977, has alwo enpressed the cencurn of the Commisaion
over th: tack {srue, particularly whare supar grades are involved
sad where the amendment wonld come inio play. The Exscutive

Direcior alyo raises questions converning certain practical problems
whish may remilt frem requiring agencies 0 pay the extra costo of the
higher *Mmﬁmmmﬁmh the duties of higher
;:u mnunumwmwmmmmormnﬁm
1 Mamual,
In the light of thess comments we have reexax:ined the matter,
zhg:nroeophothnubuhmwmvhnauudmw

Cuiarnigeion, thuse views do not affect cur read of sub-
chapter §, chapiar 300, of the Federal Personnsl Manual © the effect




tlm, ,mu of backpay, it bnpeses nuﬂlmm

gher grade position deyound 130 tte the detalled
brnunmryp-hdm .ﬂntl 017-. Pu-zﬂ

m yee
-3 !)ottlnn CJ" flatly 1imits all details to 130 days 8
prior multmu-mm.!w‘
details t!ubc enn!hod o the intitial 130 pina one extension for
nmumnﬁmmlm Pu'-" -4 )l tates that for a
detail of over 520 in prior CSC appreval.
Under paragresh 8- 4). m iatea grade pesition,
mmmhlbnvlnwulymutu-hudlpbn » for

a total of 340 dayn." Alse, pnrl'lll 4~1¢(3) of FPM chaptsr 338,
subchapter £ "Premotisn Precedures, " reaffirms that em

should net be detailed to higher L.Id wm,. Tk, encopt for hrief perisds,
and that onrmally an empleyee e ‘tm & tom prometisn
instead. In summary, detailing maployves Jer extonsive periods with-
out Commission ~ppreval or temporary pramotions gircumvints the
checks and balances of the system and is ast ssnducive te seurd

personnel menagemant.

Indeed, we find additional support for this censtructien of the
Federal Personnel Manual in 8 U.8,.C. § 3341 (1079} whisk geveras
employee details within Fzocutive and ml!ihr dtnrtmcnh This

statute clearly indicates the utent of cmﬁ‘

discretion in detailing empleyecs o pcr th
that; "D.'.nuntttnvhmuiuonly written ﬂuhn‘d
the department, snd may be for net dqﬂ."hpu'th-

»evre than 1
ular cases, as an axception » the riated tirne reatriction, the statate
permite details t» be extonded Jor 97’8 net exoeediag 120 dqyl. bat
only upon writ:en order of the head of the dspartrient,
review of sach detail and its justification., There is no dhc:nu-
beyond that authorised by the statxte.

We dn not believe that the statutory prevision and e provisions
in the ¥PM covering detalls, which specifically state certain pro-
cedures which are to be follovved %o protect amployees should be
construed to lexve the employees without a remedy in the: ovent the
agency decides to ignore, or inadvertently does not follow, the
requirements of the statute er the FPM.

Subsequant to our ruling in Turner-Caldwell, the U.8. Sepreme

Court opn March 3, 1078, decided Unile 8 v. Tes 424 Y. 8,
3F2 (1976). The Testan case involved Uhe Iasve of ement ¢!

-4-




backpay for errers in pusition siaseificatien levels. The Supreme
s 9 & peither the Classifisation Act ner the Back

Py oreates h sukstemtive right in the re © hac.pay

for the peried of their claim. 4 wreagfvl classifisations,” 424 U. 8.

The istend of this Office are comsistent with the Testan holding
that slarzifieation astions upgrading u position mgy pet Be made
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wéa wreagful withirawal of we view the Testem ¢eae as limited
bmmdhpwdu'lgl'uun.

We lave .r'pd‘b held that dees net praclude retroactive
wnjustified and peraonnel altions, whether

Do ants of commiveisn er failures 9 ant, where the agency has
unnz:inm  regulatisn er pelicy. See, for
example, §8 p» Gon. 1311 (1976); B-180010, Angust 30, 1078,
and 88 Comp. Quu. 1440 (1078).

We are awara that on® decisjon in WM differs with
the ratienale expresved in Peters 7. Ct. C1, 373,
desided s December 17, decision was issued
oa December §, 1975. Althwugh the factual situation in tt2 Peters
cane i3 semewhat similasr to the situation in Turaer-Caldwe

t frem the Peters decision tlat the Crt & ® was seot

od that the ISEFT & Appenis end Review had interpreted the

Civil Bervice Cormmission's employen detail previsions as requiring
mandatery tempsrary premotions aader certain conditions and that
this Offrice had sencurred ia that interpretation. Hence we do n * feel
sempelled to follow Puters. See Boys Markcis v. Reiail Clerke _niem,
398 U.8 338 (1079)] I Tin. Jwr. 19TV NI 8.
Coaris § 188(c) (1948).

Aceordingly, e adhere o the view that under the detall previsions
of the FPM, an agaosy head's discretion to make i detail 4o a higher
grade positien lasta no lenger thun 120 , 'nleus proper: adminis-~
trative procedures for sxtunding the de are followed. We further
cffirmn that a vielation of there isiens is sn wnjuatifisd or unwar-
ranied porosane] action uader th~ Back Pay Aet, § U.8.C. ¢ 8808 .
{1978}, ‘or which the coerrective action is a retroactive temporary
premotion and backpay, as set ferth in our decision 8§ Cemp,

Gen. 8§89, a. It is necessary, however, that the employee
satisfy the ¥ sments for a retroactive temporary promotion.

%
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In this ceonestion, sertain statuiery and regulatery requiromenty
ovuld affect the entitloments o Y
ostrrective action as a result e [ l.-"
oxam .-m'lzow dotalled an extonded
wbh’lt:nbeo'd t.'!-

Amendment, U.85.C. § 3101, nate, would act bocame eutiiled t»
a retroactive teniperary premotion wntil sush time in » roguire-
ments were s Soe 58 Comp. Oem, $00, 843 Derly,

mot be a
rary protaeotion unless provisions o § U.5.C. § 3504
appointments to sueh mrnﬂ positioms |\..3 been oom
See our desisioc B-18 of ‘wday.

- mmu:mm-:ummb-nm po-..:hn
hzumm-mvuggamsammn

MM. on resenwiderilsa, we uffirm our heldings ia
Turner-Caldwell snd Maris Crant.

- em tmpesperly detailed 1o & grace G8-16, 17 or 16 positten
m-mmzrm%:m entitled nhuﬂ;&
iod with,

SIGNED ELMER B. STAATS

Cemptrellar Coneral
of the United States




Ratroactive Temporary Fromotions for Extended Datuils to‘Higher
" Grades, !—1830%. Mar+h .23, 1977, copy enclosed, that reaffirms
.the boldings in Turner-Caldwell and Marie Craiit, that smployees

Johnnie Luton
Civ.,Pers. .

Uun‘m STATES GENERAL ACCOUNTING OFFICE 9?7"‘“{7«
WASHINGTON, D.C. 20548

- sy OF SEvanAL OBl el

Do bot Zake avallahlo to pubua reading

----—..-.—-..--&A
.

The Bonorcbia Willisn M. Brodhead

" United States Housa of Reprassutatives

Dear Mr. Brodhecri:

. Wa rafar to your letter of Pebruary 28, 1977, on behalf of
Mr. H. T. Fenton, Preaident of Iocal 1804, National Federatiom of
Zederal Employess, who dasiras information as tc the status of
our decisions 55 Comp. Gen. 539 (1975) (Turner-Caldwall).and
55 Comp. Gen. 785 (1976) (Ma:ie Graut), that hald that employees
improparly datsiled to highez grada positions for aextended periods
were satitlesd rntroactive temporary promotions and backpay.

‘The Civil Service Commission raised questious with this Office
that csuseé us to conduct a review of the legal hasis of these
decisions.

o ii’e umtly colploted our .review md {usied o ncw daciaion
Hitter of Reconsideration ‘of Everett Turner sud DavidiL.ICildwell -

improperly detailed to higher grade positions for exteuded periods
are e«ntitled to retroactive temporary promotions and backpay.

We trust ttis informsation will be useful in responding to
your constitusnt. Your correcpondence is returned herewith as

sn enclosurs. - .

Sincerely yours.

feulil, %«Zfaj

Paul G. Dembling
General Comsal

Bncloasures





