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Cadwalader, Wickersham and Taft
1000 Connecticut Avemue, N, W.

Washington, D. C. 20036
Attention: Stephen N, Smulman, Esq.
Gentlemen:

Further reference is made to your letter dated February 16,
1972, and subsequent correspondence, on behalf of John Wiley & Sons,
Inc, (Wiley), protesting the sward of contract No., 1-35956 to a cone
sortiun of the American Institute of Physies and the American Chemiecal
Bociety (AIP/ACS) by the National Bureau of Standards (NBS), Depart-
ment of Cormerce, The contract is for the publication and marketing
of physical and chemical reference data, during the calendar years
1972 and 1973, using compilations presented in cemera-ready form by
the National Standard Reference Data System,

The initial 1ssue for our consideration is whether this protest
should be dismissed as untimely, In Jure 1971, NBS decided to con-
tract with AIP/ACS instead of a commercial publishing house, such as
Wiley. By letter of June 24, 1971, and an undated letter of about
June 30, 1971, Viley was advised that NBS was establishing a publishe
ing arrangement with AIP/ACS. This contract was executed on July 29,
1971, There was no carzmmnication from Wiley regarding the aword for
5 months after this notification, On December 1, 1971, Wiley pro-
tested to the Department of Commerce against the award to AIP/ACS,
Discussions concerning the protest were held in December 1971 and
January 1972, and on February 16, 1972, the protest was denied by the
contracting agency. You filed a protest with this Office on the same
m. 4

This protest presents no argument which ecould not have been 1 .
known upon the execution and public availability of the AIP/ACS con-
tract in July 1971, However, we recognize that ocur bid protest regu-
Jations in effect in 1971 set no specific time Yimits for the filing
of such protests which, if exceeded, could result in the dismissal of
& subscquent p.otest to our Offices On December 23, 1971, our Office °

‘prozmigated the “Interim Bid Protest Procedures and Standards” which

are applicebi: to protests received by our Office on and after Febru-

ary 7, 1972, Wiley's protest to our Office was made within 5 days of -
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notification of edverse agency aetion and, therefore, is tinely under
these procedures and standards. 4 CFR 20, Z(a)

Your initiel basis for protest is that in enacting the Standard
Reference Data Act, 15 U.S.C. 290, 290a-f (hereafter "the act"),
"% % & the Congressional purpose was to achieve # # # dissemination
of data compiled and evaluated under the act/ by using private pub-
shing houses,” You contend that the award to a consortium of two
professional societies is in conflict with this congressional purpose
and excludes commercial publishing houses “from & role the Act specifi-

cally sought to give them,"

The need which the act seeks to fulfill has been described as
follows: :

"/The act/, which was enacted on July 11, 1968,
established within the Department of Commerce a stand-
ard reference data system to be administered by the
National Bureau of Standards., The act declared the
policy of the Congress to make critically evaluated
reference data readily available to scientlists, engi-
neers, and the general public, To carry ocut this
policy, the Secretary of Commerce was directed to pro-
vide or arrange for the collection, compilation, criti-
cal evaiuation, publication, and dissemination of
standerd reference data.

"Yn essence, the standard reference data system
seeks to deal with one aspect of the broad ascience in-
formation problem by producing and disseminating com-
pilations of critically evaluated data on the physical
and chemical properties of materials, This includes,
for example, measurements of the amount of energy re-
leased when chemical elements combine to form new com-
pounds, or the ability of various substances to conduct
electricity or heat under certain conditions. The boll-
ing point of a liquid, the mass of an atom, the amount
of heat released when a given substance burns, the rate
at vhich an undesirable pollutant decomposes in water -
thes2 are examples of the kind of quantitative mumerieal
data that are focused on. Since substances behave the
game way in Laboratory B as they do in Laboratory A, such
date, once accurately measured, can be used over and over

-2 -
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reference data readily available to scientists, engineers and the

by scientists and engineers throughout the world, When
data of this kind are extracted from the technical litera-
ture of the world, evaluated by & speclalist, and com-
piled for convenient use, we call them ‘Standard Refer-

‘ence Data,’

"The significance of the standard reference data
ean be f1lustrated by understanding the process by which
measurements of the properties of substances are made
gvailable to scientists and engineers, Property measure-
ments are produced as a result of the research done by
millions of scientists and engineers throughout the world,
end are published in various scientific journals and re-
ports., Therefore, while these data are available to any-
one who is prepared to search the literature to find them,
it is quite often difficult to locate a specific mumber
or value in the millions of pages of scientific literature.
Of equal importance is the fact that once the mmber or
value is located, it is difficult to determine just how
reliable such information is. Only a specialist in the
field can tell which mumber is most likely to be correct,
end it is these specialists who, working with the National
Bureau of Standards, select a single value or range of
values as the best or 'standard' value to be incorporated
in the standard data system. The data may then be used
with maximum confidence, and scientists and engineers may
depend upon the reliability of the measurements without
having to asgain conduct the experiments.

"Standard reference data are used daily as basic
reference materials by scientists and engineers in Gov-
ermment, industry, and universities, and are necessary
for such diverse fields as transportation, electronics,.
construction, and the mrnufacturing of commercial goods,
medicines, and products,” House of Representatives:

H, Rept. No. $2-974, 924 Cong., 24 sess. 4-5 (1972).

Thus, the objective of the act is to "meke eritically evaluated

general public.” 15 U.S.C. 290. In order to accomplish this purpose,.
the Becretary of Commerce is suthorized and directed (15 U,8.C. 290b):

“to provide or arrange for the collection, compilatien,
eritical evaluation, publication, and dissemination of

standard reference data,"
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Section 5 of the act (15 U,8.C. 290a) states in pertinent part:

"Standard reference data conforming to standards
established by the Secretary may be made available and
8014 by the Secretary or by a person or agency desig- . :
| nated by him, To the extent practicable and eppropriate, .
! the prices established for such data may reflect the
\

cost of collection, compilation, evaluation, publica- "
tion, and dissemination of the data, including adminis-
trative expenses # # #," (Euphasis added,)

Bection 6(a) of the act (15 U.S.C. 290e(a)) amuthoriges the Becretary
to receive copyright on behalf of the United Btates in any standard
reference data which he prepares or makes availsble and he "may eu-
thorize the reproduction and publication thereof by others, " (Empha-
ais added.) '

Thus, we do not find an express provision in the aet requiring
- the use of commercial publishing houses in the dissemination of the
{ data., We agree with the administrative position that, on its face,
the act commits certain discretion to the Secretary of Commerce in
that the standard reference data can be made available and sold by the
Secretary or by & person or egency he mey designate, and that he may
make the data evailable or authorigze the reproduction thereof by others,

We now turn to the legislative history of the act to discem
whether "a person or agency designeted by him” and "by others” in
Sections 5 and 6(a) of the act, respectively, were intended by Con-
gress (insofar as private publishers are concerned) as exclusive
references to commercial publishing houses, or whether these terms
include other organizations such as professional socleties,

comnittee on Science, Research, and Development, of the House Committee
on Science and Astronautics, on a bill (H.R. 15638, 89th Cong., 2d sess.,
superseded by H.R. 16897) prior to the one (H.R. €279) eventually en-
acted as the Standard Reference Data Act. The prior bill contained

the ssme language as that quoted above from 15 U,S.C. 2904 and 290e(a).
The first witness before the subcommittee was Dr, Donald Hornig,
Director, Offire of Science and Technology. In discussing the effort
-pequired to support the proposed Standard Reference Data System (srDS),
Dr. Hornig steted (pages 6 and 7 of the hearings):

\
% ) On June 28 through 30, 1066, hearings were held before the Sub-

"o level of activity should be one which will
* - yesult in a viable program; that is, one where the solu~
( i tions or rate of improvement at least exceed the rate
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of growth of the problem or activity. The projections
that the National Bureau of Standards has made, which

. you will hear about from them, to attain a fully opera-
tional level are consonant with my own experience in
dealing with this kind of data and my feelings as to a
viable level of effort,

"It would take time to build to such a level due

~ to organizing and staffing requirements and the limited
mumber and aveilability of qualified people, The cost
of such a progrem would be small compared to the research
and development effort itself, In my Judgment, it is
still premature to decide that the Federal Government
will operate at least all of the information distribu-
tion part of the standard reference data system in all
its aspects and forms, Perhaps the private publishing
industry would be willing to undertake & large share of
the information dissemination responsibility. Profes-
gional scientific and engineering societies may also wish

to participate.  (Emphasis added.)

Dr. Hornig continued in his prepared remarks (page 9):

"¢ # # {¢t 18 not expected that the Federal depart-
ments and agencies would operate the national information
gystems, although in some cases they might., The SRDS en-
lists the cooperation of all sectors of our scientific
and technical community in this planning, support and
operation of the system, I consider it very important
40 encourage and suoport the infcrmation-handling sac-
tivities in the private sector, (Empnasis added.)

At the conclusion of Dr, Hornig's prepared remarks, the follow-~
ing colloquy occurred with the subcommittee Chairman, Mr, Daddario

(pages 10 eand 11): _
“Mr. DADDARIO. Thank you, Dr. Hornig.

*I have a question that involves the idea that
you express at the bottom of page 7. You say:

"I consider it to be very important to encourage
and support the information handling activities in the
private sector.

L4
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- "Could you give this committee an idea as to what =
.you mean, and how you think it might develop?

*pr, HORWIG. Well, for instance, and I am now
speaking of information in general, rather than just
the Btandard Reference Data System, the chemical litera-
ture is published by the American Chemical Society., I
don't know the exact count, but they publish some 15 or

" so different journals in various areas of chemistry.

"In physice there is the American Physical Society
that publishes the original literature, The American
Biological Society publishes biological literature, The
Engineering Society publishes engineering journals, §£o

these are all private activities., In fact, the primary

scientific literature publication is entirely in private
hands, But they have great difficulties, There are many
problems of coordination,

"“The most difficult one 1ig--I mean information that
is8 published in the chemical literature--how doeg it get
into the hands of an engineer who doesn't read the very
specialized publications of the Chemical Society, for
example, This is what produces the problen.

"So we have very many journals, but most practicing
englneers and very few scientists, even if they read 20
or 30 jouwrnals a month, can even dent the total amount of
literature publication.

“Then there are many inventions to deal with this,
The Chemical Society, for example, publishes something
called Chemical Abstracts. The Physical Society publishes
Physics Abstracts, These are attempts to publish small
abstracts of the journals and classify them by author,
subject, and so on, &0 people can find them, Well, the
mmber of ebstracts gets so excessive that they then pub-
dish anmal indexes to the abstracts.

"They used to publish lO-year indexes to the indexes
dut now the volume of data has gotten so great that the
Chemical Society has simply decided it can't publish any
more decennial indexes, It is Just overwhelmed. It can't
afford it.
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“The question is they are giving up. Bo we are
‘working together., There is now a program between the
Bcience Foundation, the National Institutes of Health,
the Department of the Army, and Chemical Abstracts to o
work on means of developing computerized ways of handling Y
this inforration. So this is an example of Federal- :
private cooperation., This indexing is absolutely essen-
tial because otherwise the peodle who need it, who are
the enginears, th2 peonle in industry, the pecple in
universities, won't lhave access to the work we have paid
quite a lot of money for, v

Mr, DADIARTIO. You see nothing in this bill which
would bar the private sector from participating in this
activity?

| "Dr, HOXYIG.. Oh, no. There are, of course, excel-

1 lent examples in the past of the cooveration of the Bureau

. : of Standards with the American Petroleunm Institute in putting

{ - together critical data (thermodynamic data), the data on

hydrocarbons, It was the Petroleum Institute vhich collected
the standard samoles of hydrocartons from which the data
vere taken--that made the compilation, So there are many
exarple; of cooperation,”

A subsequent witness was Dre. J. Herbert Hollovan, Assistant Secre-
tary of Carmerce for Sqilence and Technology. During Dr. Hollonon's
- testimony, Conpressman Vivien inouired vhether the standard reference
| data should not be published by the Government Printi.ng Office., This

exchange followed (page 51):

- "Mr. VIVIAN, It scems to me the guestion of
whether all Governuent publications should go through ’
the Government Printing Office at all is itszlf a
question, because there are pretty stringent laws 4
already existing requiring that they be published
through the Government Printing Orﬁce.

- "Mr. PADMMRIO. If you would yleld, the example ‘
© you have given, Dr. Hollomon, the means to get that
done seems already to be avallable to you. - :
§9r. FOLLOON, How? '

'Ir mmm Under cantract. : -
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*Dr., HOLLO'ON.: If we did all that work under con-
tract, that would be so., But if the work happened to
be done in the Durcem of Standardgee

“r. FELTCI. I thouzht most of thic work was
going to be donc out-of-house by experts in the field.

Dr, HOLIOUON. Both, We intend to do both, It
s depcnds on vicztlher we hove the expertise, Other Govern-
‘ ment ozencies con do likcouise, For exmmple, ANC does
certcin publicaticns that rzct their eriteria and sowe
are printed privately at this time,"

Another witness vas Dr. Froderick Seito , Precident, Kational
Acedeny of Seiences, who stated (pzges 79-20):

. "Certainly the rost notoble effort to provide
i ' erivical {tebles of stondoxd referonce dota ie the
X termational Critlecal Tebles of Inmerical Tata of
i Physics, Cheudstry, end Technology, + ¥ #

mtae entire onterprice was nade possible by the
cooparation of the Amasrican Chemical Socicty end the
American Fayciendl Society, together with resentinl
support from industry, which contributed funds total-
ing 200,000, Tuls fomous collection of rumerical
date wes the recult of cooperative efforts by scme LOO
scicentists in 18 differecnt countries, Eeven volumes
with o total of coproxizately 3,500 pures were published
in the years 1626-30, constituting the longest single
conpilation of eritico) data in the history of sclence
up to thet tine., Thece volumes provided scientists end
engineers wvith a compact sct of ocuthoritative tedles
giving then the data nmeeded in their rescarch, develop-
ment, and engineering ectivities,”

The next witnesres before the subcxzidttee were Curtis G, Benjamin,
Chairman of the Poard, McGrew-}ill Bock Co., &nd W, DBradford Viley,
President of Wiley. At the inception of lir. Benjcain's testimony, the
subconmiitce Chairman, Mr, Podderio, and mcmber, lr. Wogsonner, ob-
served (page 87): ‘

"y, DADDARTIO. VWell, I em pleesca to hear that,

Mr. Benjain, becouse during the course of the testi-
mony 4t seemed to me there was gome definite indication

S
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es to private participation and dissemination of the
materisl, What the process to bring it ebout would

be wes not clear, vhich gave us concern here in the
comnittee, You have recognized, I think, that this wes
the case, I am plecased that you have had this discus-
sion, Ve will also, £5 & canittee, look at this matter
very carefully. I have indicated time and time again
that we are not bound to the language of this bill.

"o, DEITAITS. Yes, Mr. Wiley vill have a little
more to say to thias point specifically.

"dr, VACCSITIR, Mr, Chairman, I don't believe the
testirony of yeoterday does any more than show thot it
would be possible to contreet with private industry. It .
doesn't state sny real intention of so coing.

"Mr, DADDARIO. If you will recall, iir, Waggonner,
durirg tre firct day of testinony Dr, licrnig made some
remarxs ebout the participetion by private publishers in
the dissemination of the information,”

As shown sbove, Jr. Iornig's statcment was concerned with publications
of profcssional cocicties, wkich Conzresszan Tadderio equated to pri-
vate publishers. Turbher, Mr. Benjauin stated during the course of
his testimony (paze 96):

"r., BENJAMIN. I will sey this, and this fol-
lowa }r, Wiley's statenent, With our concern over
this whole provlem of Covernment monopoly of scien-
tific and technical informaticn, we techunicel pub-
lichers would prefcr to have everything possible done
outside of Govercrent egencies. The progpect of in-
house progrems of ceientific end technicsl irformntion--
publishing srogroms--that would dbe directly in comne-
tition with publishers, gives us nighizares. Mr, Wiley
and I have gerved on the Science Information Courcil,
in £an Francicco, and a muvber of other Government com-

' mittees, and we know how often this cort of thing is

proposed, and it is knocked down usually one way or
another,

®In general we sy fron four/ point of view every-
‘thing possible should be done cut of the Goverament
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agency. We would much prefer to see this done in a
professional society than in a Governnent =2gency,
because & professional society sobviously nas much more
flexibility than a Governzent asency, it has fiexd-
bility in erran-ing puplicaticn and distribution,
getting royultics, end this eort of thing.” (Emphasis
added. )

Report No, 1836, of the House Committee on Science and Astro-
nautics, vhich accompanied H.R. 16897 contained the following state-

ment (page 8):

"In those cases where the Secretary holds the copyright,
he could enter into a contract with a2 commercial publish-
ing organization providing the latter a license to pub-~
1ish oand disseminate the date, In contracting for the
publication of standard reference data by cormercial
publichers, the coxmitiee expects that the Secretary will
take full adventage of competitive bidding end will seck
the greatest monetery return for the Govermment, while

at the same timez endeavoring to have the data published
at the lowest price conalstent with the overall objectives
of the prograa, If the CGovernment iteelf publishes the
material under copyrirht, it may either sell the material
under the authority of the bill or enter into a contract
with a private distributor for the distribution, depend-
ing upon the best means for reaching the prospective users
of such data., It should be pointed out, however, that
this bill in no way modifics or supersedea the laws re-
lating to public printing and documents codified in

title 4k, United States Code, and the regulations pro-
milgated thereunder.”

The bill passed the House but was not acted upon by the Benate
during the 89th Con~ress. In 1657, Congressman Miller introduced
H.R. 6279, vhich was identical to the prior bill except for a minor
technical amendment. The report accompanying H.R. 6279 contained
the saxe statement quoted irmedistely sbove frem Report No,. 1836
iﬂouse of Repregentatives: H. Rept. Fo. 260, 90th Cong., 1st sess. 8

1967)). Following its passage by the House, H.R. 6279 was referred
to the fenate Cormittee on Commerce. The committee report upon the
pi11 spoke of “encouraging participation of private publishing houses
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to provide for the widest possible disscmination of reference data
at minimm cost to the Covernment” (Senate: 8§, Rept. No. 1230, 90th
Cong., 24 sess., 2 (1568)), and referred (page 6) to the dissemination
of sorme kinds of rcference data by “private publishers” and "private
channels,” The bill, as aiended in a respect not relevant to this
protest, was passed by ihe Sanate on June 13, 1968, The House agreed
to the Scnaie msendrents on June 27, 1963, and the nmeasure was ap-
proved on July 11, 1563, '

Our exaairation of the leglelative history of the act leads us
to the conelusion that it was the indention of Cousrese to vest the
Secretary of Ccmerce with considersble discretion in the administra-
tion of the act, In addition, we do not find thai Conzgrecs intended
that ell standard refercuce vata be publisghcd and discendpatcd under
contract with private, as oopposed to govercmentel, orgunications. In
those instonces where the data is to be rnde evailoble throuph privote
gources, we agrce vith the obgervation ol the Depuriment of Comnerce
that: :

" ™ghere is ro lanzucge in the legiclative history which
moy reasonsbly be construed to resbrict the Sceretary's
diecretion requirirg ninm {0 use only for-proiit publigh-
dng compuaies or precluding him from using nonproflt
associntions in the dicscemination and sele of the data
preducts,”

In surastion, we do mot f£ind that the act or its legislative history
supports the view that the terms "perscn or agency designeted by hin"
and "oy others” in Scctions 5 end 6{a) of the act, respectively, should
be linited (as it relates to private publishers) to commerciel publish-
ing houses, such as Wilecy, to the exclusion of professional societies,

Furthermore, we obscrve that on two occasions subsequent to the
execution of the AIP/ACS contract, representatives of the Department
of Commerce testified before the lHouse Subcarmmittee on Science, Re-
search, and Develorment of the Corvdttee on Science and Astronsutics,
with reference to an extension of the asuthorization of spproprietion
in the act (15 U.S.C. 290f). This ic the same subcommittee which
initielly conscidered the proposed legislation which became the act.

The subcomnittee wae informed of the AIP/ACS contract and, in
the report accompanying the bill to suthorize further appropriations
(H.R. 13034), rccoznized the arrengement, withsut objection, in the
following statenent:

-]l -
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"ass to the dictribution of Standord Reference Data
docauments, sinee 1934, the Standard Reference Data Pro-
grem has published forty three compilations of data in
i%s pricary series, the NSRDS-IBS series. The total
mumber of documents produced on behalf of the Standard
Refercnce Data System (ineluding the NSRDS-N3BS Eeries
identified above, plus bibliographnies, moncgravhs, com-
puter progrzms, expository publications enl status re-
ports) 1s 122, %nc total distribution of 211 documents
is estizaicd to be approximately 270,000 copiea,

. ™fust of these documents have in the past been pub- -
liched and disscainated through the Governzent Printing
Office. %ue Hntional Pureau of Stenduids has reccntly
forzalizcd a cooperabive proorom with the fAnerican Incti-
tute of rhysics ail the Amerlemn Chemieal Soeiety wider
which these o orymnizations will hondle the printing,
distritution cnd moviteting of a Journal of Faysicel end
Cacidcal Reference Data, This Journtl will be sinmiluar in
appearence to other selentific journals, Initlally, it
will eppecy four tiies & year ead will provide & nminiinm
of 1200 pazes of compilations of referenee data, Ccualla~
tions on individucl subjects will probably also be svailnble
for individual purchase as hard-bound booxn. It is antici-
peted that thic nov form of publicetion will provice uot
only wider distritution of the cutnut of the Stendard Refer-
ence Data Program but a cubstantizily higher level of actual
use by the sclenticts and engineers who rced this kind of
techuicol inforration.™ (House of PRcprescntatives: He Rept.
No. 62-G7h, 924 Cong. 2d sesa. 5 (1972)).

The Senate rcport accornonying H.R. 13034 15 eilent concerning the AIP/
ACS contract. (Scnate: 6. Nept. Ko. 92-832, 924 Cong., 24 gesz. (1972)).
The appropriction authorization waa cubsequently enacted, (Scction 2

of the ect of Juze 22, 1972, Pub, L. 92-317, €6 Stat, 23L).

You neit contend that the award to AIP/ACS wes violative of the
requircnent of competition conteined in Federal Procurczent Requla-
tions (FPR; 1-1,201-1, and that Request for Proposals No. KBS-1089-71
(R%=P -1089) to which several commercial publiching houses responded
did not disclose that it was for informational or planning purposes,

-)l? -
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. and was iBsued without a definite intention to aiard a contract.

You maintain that failure to mzke an ewerd under RFP -1089 was,
therefore, a violation of FPR 1-1,31k,

The record shows that NB3 considers the Standard Reflerence
Data Prograr to have three major objectlives: . ,

™. To provide rclisble reference ézte on
physical znd chenicol properties. This involves
retrieval of e:perinceatol neamurcments renorted
4n the prinary ecieatific literature, evaluaticn
of thece results by cxperts, and selecticn of
recormended velues with on estimate of thelr
8CCUTECY o

®2.  Disscmination of these refcorcnce data
4n & Lorm vhich vill recch those, scientiets and
enginecrs whe need theu,

“3, Upgradinz the quality of experinental
neasurciients by poainting out cources of error end
other dcfects in reasurement techniques, If the
general practice of measurcuent scicnce end tech-
nolesy con bo irnroved, there will be less nced
for cosily evalusticn of conflicting results, ead
the overall efficiency of the nationel invest-
ment in research ard develormont will e raised,”

The initial distribution chemmnsl for etendard reference data

~ was the Superintendent of Documents, Coverrriznt Printing Oifice,

However, it uns concluded that the limited tecessibility of this
date provided little incentive for experienced sclentiste to volun-
tarily parsicipate in evaluation cfforts, .The lmited circulation
of the published material alco irpeded the standards of practice in
meesurement laboratories. Additionally, it wos concluded that the
cost recovery provisions of the act could not be satisfied under the
traditional policy of the Cuperintendent of Dozvments, in which the
eelling price reflects only the dirsct cost of printing and distri-

" butdion.

Alteraative approaches to the disseminction of sterdard refer-

"ence data included cozmercial publishing houses, profeccional soci-

eties and thr. National Technical Informstion Service (NTIS). Unique

-13 -
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advantases were geen in a possible effort with one or more professional
societies, It was thought that a suitable cooperative program with &
professional society might encourage its members to voluntarily contridbe-
ute compilations and reviews and would provide a suitable medium for
gociety wembers to make substantive contributions to eritical evalua-
tion of date, Another benefit which was enticipated related to the dif-
ficulty of deciding which technical ereas were to be euphasired with
the limited funds available, It was thougiat that a close coupling to
a large group of users of refercnee data through thelr profescional
societies right provide responsecs indicating in which areas dsta was

-

. needed, Iurthermore, ccoveration with professional soclieties appeared
. to offer an opportunity to improve quality control over the prinary

measurcaments of plysical property data. The ability of the societies
to rcach generators of expermnntul data was considered of value in
this respect.

It is adxdnistretively reported that the majority of the data

' currently being produced wnder the Standard Refercnee Data Progrem

i8 classificd asg "physieal and chczical properties,™ lost of the
measurczents vhich provide the rzw material of the program ere con-
ducted by physlcisis end chemdists, Additioanally, a curvey of buyers
of KERDS publications shoved 70 percent to be physicists or chemists.
Therefore, EBS locked first to the physics cnd chemistry community in
considering socictien, The American Chemicol Sonclety end the American
Institute of Phoyeico with 4ts af{filiatcd soclet.en hove & combincd
memberchip of spproxivately 160,000, vhich ccoorisce over 85 percent
of the eztirated 183,000 physicists and chemists in the United States.
Therefore, KBS decided that AIP and ACS should form the nucleus of any

- cooperative arrangcment,

On geptember 18, 1970, the Director of NBS wrote to the Directors
of AIP and AC3, proposirg discucsions concerning a cooperstive rela-
tionchip with the profecsional cocieties which would include the publi-
cation ond distrivution of refercnce data. It was the opinion of XBS
that such an arrangcuent would best accomplish the objectives of the
Standard Reference Iata Progrem, However, there was no assurance that
the professionel societies would participate in the program or estab-
lish an cffective working relationship with each other.

‘. In view of the uncerteinty of participation by the profeseional
socletics, and the need to revise NBS' publiestion policy, NBS siml-
taneously pursued the more linited goal of obterining publication and
distribution of standard reference data by coraierciel publishing houses,

T
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This was donc by the issuance on October 1, 1970, of RFP -1089 to

a mrber of such concerns, including Wiley., The record shows that
at cbout the same time, the possibility of using NTIS or the Super-
intcndent of Docuzents wes also exarined, Thus, several alternatlve
methods for the publication and distridbution of stendard reference
data vere being explored at approximately the sane tine,

P -1089 was not issued to AIP and ACS. In the judgment of the
contrzcting asency, therc wac no saticfactory alternstive to treating
the professional soczieties and the commercial publishing houscs sepa-
rately., As indicatzd zbove, KBS viewed the professionzl socicties as
beinz uniquely canarle of achicving certein objectives of the Standard
Refercnce Data Progran, It ie the sdministrative position that:

"% & # $f the societies bad been required to respond

to the RFP, &s uritten, since it derlt only with publi-
eation services, I'BS would have hed no legliimate basis
for including ia its cveluation of the proporols the
broader objectives it hooed to reach throush an asso-
cistion with the socicties, On the other hand, broasden-
inr the terss of the IFP to include the maximum objec-
tives under the program # # # vounld have made it virtu-
ally impossible for the for-profit publishers to respond
at all to thz solicitation, ,

"z % % It vas alvays contemmlated thet 4f the RFP re-
sulted in an edventeccons and recponsive provosal and
the gocicty aspmect did not matericlize, a contract would
be awarded to that pudblisher, If the societices apgreed
to work together, end trey came forth with e proposal
predicated upon the terms of the KFP, that proposal to-
gether with the other edvantages that NBS believed would
accrue froa its assoclation with the societies, would
be competitively evalnated with the responeive proposals
resulting from the FFP, and a contract avarded to the
prevailing party, # # #"

.. TFour propocnls were received by Noverber 25, 1970, the due date

_ establiched by EFP -1089, By letter of Jamuary 20, 1971, NBS sought
clarification of Wiley's proposal, which was supplied on February 2,
1971, :
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By letter of May 27, 1971, AIP and ACS submitted a joint pro-
posal for the publication cnd dissemination of o "Journd of Physical
end Chemical Refersnce Data.,” Upon receipt thereof, 1BS did not
Ugirnly put acice" the proposals of the cormercisl publiching houses
gs you sllese, but evaluated the various options cvailable to it.
TTIS uas elininaied as o publicetion mode since its ebillty to mect
the parket for the standard rcfercnec data output wus rot comparable
to cauearcial publiching Lousss or the profeccionzl gocleties, The
Superintordent of Tocuiments was alco remcved from consideration in
vicy of a deterniration thot fuads eollectod frem the sale of Goverae-
ment Printing GSfice publications couwld not be rctuwrned to HBS, elimd-

‘nating the poesibility of coal recovery,

Yhe AIP/ACS proposal vas then evalnated in conjunction with those
of the cormereizl publieldrs hionuses mamititod uvnder FFP 1089, Pri-
pary ond ecual esphasis in the evaluntion.-wns fiven to: (1) thre
ebility of the mudblirlier 10 achieve pasimnr: dicccinelion of the
starderd reference éate rrotea eubrat to tue celicntific corrmaaity,
and (2) to thc predicted cost recovery Yo the Covernment. Wiley's
proposal was decrad eccepiidble 4n regard to the first factor, 1%
being recognicad thot Wilcy h=s an ellective promotion and scies
orymnization, Iiyrever, 4t was thousit thut ATP/LCS hed a substan-
t121 cdventome over a corereial publishinz bouse in that thone soci-
etics have dirced oecass to cppreximntoly 160,000 pambers, who consti-
tute o lerge fyoction of ¢he individuzls to wion the present stenderd
refcrence cade oysten cutiut is dirceted. In cooparing obllity to
resch the instiiniional rovket, fhgurcs submittoed by the publishers
showed that in

two-to-three tix

Y

2
kS
shivuiion:d cubserintions to AIP ead ACS Jowriels were
28 groentor than thoss to the jowmals of coercial

" publiching houses, Anothizr edventoge of the AIP/ACS proposal was the

inclusion of the “"Jourmal ol Paysical and Chemlenl Reference Data” in
the corehensive informaiion service of the escieliies, including
microfiln editions of society journals, ebstrast and current title
Journals end macnetie tone cunouncezent cervices. In view of the
abave, the evaluators concluded that AXP/ACS eonld nost cffectively
dissenlnate the chundaxd relercence data system cuiput to the market
to vhich it is directed,

In regard to the sccond factor, it was concluded that the AIP/ACS
pro; osal wouid result in sirnificontly greater recovery of costs to
the Covernment, You obgerve that the AIP/ACS eontract provides thot
the subscriptioz price of the "Jcurnal of Fhysiczl end Chemlcal Refer-
ence Data™ will te "400 per year to noubers of AIP and ACS for their
personal use aui $50 por year to all otuers.” You sugzest that this

*

16 -



B-175252

defeats the Conzressionzl purnose underlying section 5§ of the act,
15 U.8.C. 2904, to recover “the cost of collecticn, compilrtlon,
evaluation, rubiication, and dissemination of the data # ¥ &%
However, the conitroeting ecency wes of the opinion that the low sub-
soription price to AIP end ACS merberc, coubined with the societies'
budlt-dn zceess to & large merkership, would result in rstvrns froa
Individual cubperiptions comnidorebly in excess of those avaeilable
from cormeyeicl proliching houses,

A lesper cvaluation fasior was the degree of flexibllity offered
in the forrs of uwWlicked cutsut ond the éegree of ceutrol of WHE over
these forma. IR wa3 pavriiculorly intorested in camariug thot refer-
ence datz he made evallable Lath in & jormnaletyse format end ap sepa-
yehe monorrapns viich could b2 used iw laborectorics end offices. Tae
ATP/5CS prorsesl gunsantond the eveilahility of every data corpila-
tion in cernarais ofdprint fora, os well o8 in the Journal itself,
ATP/ACS would clzo undertche to publish s o cunplezcat to the Journal
evory lor: rorosTorn the tochnicad velisity of viich was approved by
an Dditorinl Tuord,  4he proposzals of the comssreield publicuing houses
cerricd no provizion for masieting tie showrber cwmilations as sepa-
rate publicabicns, and the pudblicher would moke e decision on ce-
ccptance of dha longer monosrapas bacad on ceusidorations of coaaxer-
ciel myictsbility., I vas the opisicn of i35 that the latter arrange-
ment vould bo undaly restviehive of thie objective of neking the stand-
ard refcrenze Cata cveiloble €9 the scientifice aid technicen) cormuunity.
¥hile 1188 wonrid redain tl2 cpticn of mipllcation thrcugn the CGoverme
pent Printivs Cifice of ooy Stem rejecied vy & coimereial yublishing
housa, as incicatod aoove, this was not vicwed os resulting in eny
cost recovery to ID3. fGncrelore, the AIP/ACS proposal wis decmed
supsrior in this reopect.

Pl

“

Py

The £iral consideration by KBS vas the depree to which the publi-
cation mediun wonld atirest hiph~-oualily condritvutions vhich were not
directly supported by the ctendard reicrence data program, It was
recoaired thot 1ilerr publishes respected Jouraanlas in the fields of
physicc and chemistry. Hovover, it was thcougnt that by virtue of the
AYP and ACD jsuraais' long tredition, larger cireulction cnd geameral
reputation for quality, e cicnderd data refercnce system publication
by AIP/ACS would provide preater incentive for distingulched seien-
ticts to carry out eritical data cvaluations on their ovn initiative,
without the pecessity for full financisl support of FBS. This would
enzble M8 $o inc.ease the ansunt of evalucted data without & corre~
sponding increase in expeaditure of money.

Y . » [, 17 -
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The ATP/ACS proposal thus was deemed superior to those of com-
mercial publishing houses in all of the areas discussed above, and
it was recosmended that a contract be negotiated with AIP/ACS. A
contract was then negotiated with AIP%ACS under the authority of
41 U.s.C. 252(c)(4).

As indicated above, we regard the Secretary of Commerce as
being vested with considerable discretion in the sdministration of
the Stendard Reference Data Act. Pursuant to a delegation of su-
thority from the Seeretary, IBS explored several potential sources
for the publicetion end dissemination of standard reference data,
including the Covernment Printing Office (GFO), National Technical
Information Service (NTIS), comnerciel publiching housecs, one or
more prefcssional societies, or a combination thereof, The examina-
tion of these sources occurrcd roughly in parellel, The GPO and
KTIS vere ultimately eliminated from further consideration for rea-
sons cect forth above,

Although & consortium of AIP/ACS posscessed certain inherent
characteristiics, which in the Judsment of IIBS uniquely qualified
those professionel coclieties, you observe that FFR 1-1,301-1 re-
quives oll controets to "be rude on e competitive basis to the maxi-
mi practiccble extent.” In view of the particuler objectives and
circunstances involved, ac outlined ahove, we do not believe the
record clearly dercnstrates that this provision of FPR was not ade-
quetely observed by KBS in its efforts to obtain proposals from
qualified sources, Gnd in the evarding of the contract to the pro-
fesmionnl socie’ies, Even vhere an avard was mede to a nonprofit
profersional orgmnization under a sole-gource solicitation, we held
thet the standard to be applicd in determining the propricty of the
ewaxrd igc one of rcasonablencss and unless it is shown that the con-
tracting officer acted arbitrarily, there is no legal basis to ques-
tion the award, B-175953, July 21, 1972, Fron our review of the
record, we arc unsble to conclude that the negotistion of the con-
trect wvith AIP/ACS represented an arbitrary action by the contract-
ing officials involved,

Although, as shown ebove, AIP/ACS was regarded as uniquely
quelificd to acccerplish the purposes of the Standard Reference
Data Act, there was no sesurcnce that AIP/ACS would participate
in the progrem when RFP -1089 was iesued to the commercial pub-
1iching houses, You maintain that LFP -1089 should heve contained
& stctement that it was for informational or planning purposes only,
a8 provided by FPR 1-1.314, which states:

"} 48 the general policy of the Government %o
solicit bids, proposals, or quotations only where
there 18 a definite intention to award a contract.

ey
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However, in some caccs requests for inforaational or
‘planning purposes roy be Justified, In such ceses
the request chall elearly state its purposs, explain-
ing that (he CGoverasent doos not intend to @vaxrd a
contract on the bacic of the request, or otlkherwisce
pay for the information solicitcd; # ¥ #,°

Tho record chows thot in the event AIP/ACE hod been unsble to
form B cooportiive arversazeat or subiit an accertsble propossi,
gverd would hove been nade to one of the offerers under K7 -1089,
Iloreover, upcn reeeipt of the AIP/ACS proposzl, it was eviluated in

womasals reccived from eaoiareicl publichers

"ecanjunction vwith the promosa

under the IFP. Only alficr the cospletion of this cvoluation, and
tua finding thod the AIV/CS propozcd was the most cdvantoscoud to
the Covernmons, wes it rocomended ¢hat svard be made to AIP/ACS.
Unler thooe civermstonces, ve do not egree that RIP -1089 was desuved
for inforantional or plomning pursosss sciuee thsre had been no decl-
gion pot o roie the cward to a comucreisl publicher at the tins of

the solicitaticu.

In vicw ¢l the foresping, your protest ic denled,

Very truly yours,

Pl a i it L)

(SIGKED) ELMER E. Starlc

. Cozmptroller Gocnersl
of the Unlted States





