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DIGEST:
1.

Allegation by protester that technical questions, sent
to four proposers determined to be within competitive
range, transfused to other proposers unique and innovative
concepts from protester's initial proposal submitted in
response to RFP is without merit since evaluation panel who
drafted questions did not rely on any particular proposal.
Moreover, evidence of record did not indicate that there was,
in fact, any such transfusion.

2.

Fact that members of evaluation panel who were employed
by using activity gave protester lower technical score than
did those members who were not employed by using activity
did not indicate bias against protester. Record indicates
that members employed by using activity had more experience
in operations and skills called for under RFP and,
therefore, were more critical in their evaluation of protester's proposal, as well as other proposers. Additionally,
record indicates that proposal submitted by successful
proposer was technically superior to protester's proposal
which would account for protester's lower score.

3.

Award of negotiated cost-type contract to proposer receiving
highest technical rating even though it was not low proposer
was proper exercise of administrative discretion as point
spread indicated that proposal was superior to proposal submitted by protester who received second highest technical
rating. Therefore, cost was not determinative factor since
proposals were not substantially equal technically and FPR
§ 1-3.805-2 does not require award to offeror with lowest
cost estimate.

4.

Failure to indicate relative importance of price vis-a-vis
other factors which were listed is contrary to GAO view that
intelligent competition requires that offerors be advised of
evaluation factors to be used and importance of these factors.
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Each offeror is entitled to know whether procurement
is intended to achieve minimum standard at lowest
cost or whether cost is secondary to quality. However, award not found to be illegal since award
was based on technical superiority of successful
offeror's proposal rather than from negative findings
with respect to protester's cost estimates.

By telex message of August 4, 1975, as supplemented by letter
dated August 11, 1975, Applied Management Sciences, Inc. (AMIS),
protested against the award of a contract under request for proposals
(RFP) OE-75-58 issued by the Office of Education, Department of
Health, Education, and Welfare (HEW).
RFP OE-75-58, issued on March 26, 1975, solicited proposals
for furnishing all personnel, services, and facilities necessary
for the design and operation of a fast response survey system (FRSS)
in accordance with the incorporated scope of work. The FRSS is to
be a data collection and dissemination system which will enable
the National Center for Education Statistics (NCES) to accumulate
and tabulate educational statistics within a short time frame in
response to requests for statistical information unavailable from
routine surveys conducted by NCES. The RFP called for a negotiated,
cost-type contract and requested that the proposers submit separate
technical and cost proposals. Ten finns responded to the RFP
prior to the due date of May 7, 1975. The proposals were evaluated
by a nine-member evaluation panel and each firm was given a numerical
rating. The top four firms were considered to be within the competitive range. The scores of these four firms were as follows:
Westat
AMlS
Pacific-Sierra
National Analysts

79.1
72.8
70.7
68.6

Subsequently, the evaluation panel formulated sets of
written technical questions to be submitted to each of the firms
within the competitive range. According to A4S, the evaluation
panel forwarded a set of 25 questions to AMS and the first
seven questions were also directed to the other three firms.
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The contracting officer requested that best and final offers be
submitted by June 25, 1975.
On June 27, the evaluation panel completed its final review
and numerical scoring of the proposals. The panel recommended
that award be made to Westat. The final average scores and numerical
ranking of the four offerors were as follows:
Westat
AMS
Pacific-Sierra
National Analysts

83.2
72.3
70.0
68.1

On July 25, 1975, the contract was awarded to Westat.
It is contended by AMS that NCES abused its discretion and
utilized improper procurement procedures by awarding the contract
to Westat. Specifically, it is alleged by AMS that: (1) at
least four of the questions submitted to the firms in the competitive
range reflected unique and innovative concepts exclusively developed
in the SUMS technical proposal submitted in response to the RFP's
extremely general description of the FRSS, and thus, represented an
unfair transfusion of AMS' ideas to the other offerors; (2) the
numerical scores of the five NCES members of the evaluation panel
reflect a preconceived bias against AMS; and (3) NCES did not
consider Westat's technical proposal to be significantly superior
to the Ak!S proposal and, therefore, award should have been made
to AMS since it had a lower cost estimate.
In regard to the contention by AMS that the evaluation panel
through general technical questions transfused unique and innovative
concepts exclusively developed in its proposal, AMS cites four
instances where this transfusion occurred. The first instance is
in connection with question 1 which asked, in part, whether the
offerors had considered within their proposed system design a
mechanism for allowing representatives of educational institutions
to determine the procedures for conducting fast response surveys
within their state jurisdictions. According to AMS, this
represents a significant expansion over the RFP which merely
required the contractor to "maintain its (NCES') good relationship
with respondents" and represents unfair transfusion of the detailed
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AMS concept to design a system of obtaining responses based on the
right of representative organizations to determine how individual
surveys would be handled within their jurisdictions.
Question No. 1 deals with the necessity of cooperation and
coordination of data collection with the Council of Chief State
School Officers (CCSSO). Both AMS (on page 2.42-2.44) and Westat
(in section 2.1.3) dealt with this matter in their initial proposals.
While Westat did not specifically offer to design a system of obtaining responses based on the right of representative organizations
to determine how surveys would be handled within their jurisdictions,
it does not appear that AMS specifically offered to design such a
system either. Although it appears to be implied in both AMS'
and Westat's initial proposals that representatives of educational
systems would have the right to determine how-individual surveys
would be handled within their jurisdictions, this undoubtedly
accounts, in part, for the emphasis by both AMS and Westat on
cooperation with representatives of educational systems. In this
connection, as previously mentioned, the RFP required that the contractor maintains NCES' good relationship with the respondents (by respondent
we mean those educational institutions responding to NCES' survey
questions). Question No. 1 also dealt with the varying roles in
the data collection that may be desired to be assumed by each
state, even to the point of perhaps collecting the data for NCES
from the local organization and schools. In regard to this matter
while Westat stated that it would "devise appropriate procedural
modifications," it does not appear that AMS addressed this matter
either in its initial proposal or in its reply to the technical
questions. Thus, there does not appear to have been any transfusion
of unique or innovative ideas in this instance.
The second instance of technical transfusion cited by MIS
involves question No. 2 of the technical questions. This question
asked what strategies would be used when the sampling frame is
not current and requested the proposer to provide full cost
estimates as well as to indicate changes in its time schedule.
AMS contends that this question alerted other offerors to the fact
that these lists, i.e., information contained on data tapes from
which the samples would be taken, are not current and thus,
transfused information from AIS' proposal which noted the age of
the available tapes and proposed techniques for resolving the
problem by updating them. AMS states that Westat showed no
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recognition, in its initial proposal, of the issue of outdated
lists and that Westat, in fact, stated that "the NCES files to
be the latest and most complete sources for samples (with no
apparent need to explore other sources)." However, we note that
AMS stated in its initial proposal (on page 2.4), in reference to
NCES' data tapes for public elementary and secondary schools,
that "The most current data tape available for access is representative of the 1973-74 school year and is relatively complete
and accurate." Also, in connection with the NCES' tapes for local
education agencies, AMS indicated that (on page 2.7) they
were available for 1974-75 and that data tapes for postsecondary
schools were available for the 1972-73 academic year. We are
advised that the most current NCES data tape for public elementary
and secondary schools is Fall 1972, for local education agencies is
Fall 1973, and Fall 1973 is the most current for the postsecondary
schools. Thus, it appears that question 2 alerted AMS to the fact
that the lists were more outdated than it (AMS) had originally
thought. However, we note that while in its initial proposal
AlIS did discuss the updating of these tapes, Westat also discussed
updating of the samples. This indicates that both A2!S and Westat
recognized the problem of using sample frames from outdated data
files. Therefore, we are not convinced that transfusion of unique
and innovative ideas occurred in this instance.
The third instance of technical transfusion cited by AMS
is in connection with question 4, which states the following:
"We want the system documentation manuals
and training manuals to be sufficiently comprehensive to enable the system to be useful
as an on-going, stand-alone basis so that
it can be operated by someone other than the
contractor. Elaborate on how this level of
documentation will be accomplished. Provide
a full cost estimate if not already included
in the cost proposal."
AMS contends that there was a transfusion of its idea for the
design of comprehensive manuals for instructing future managers
in the details of the system's operation. It appears that Westat
addressed this problem (in sections 2.2.76, 2.2.8 and 2.2.9) in
its initial proposal and clarified its proposed documentation
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in its reply to question 4. Thus, it does not appear that the
idea of such documentation was unique to AMtS.
The final instance of technical transfusion cited by A14S
is in connection with question 5, which asks:
"Would the system be flexible enough to be
used for surveys that would require collecting
data not already existing at the State or
institution level?
"Discussion should be provided on:
- What the limits of the system are if
the data does exist in readily accessible
form;
- What provisions would be taken for getting records that exist in non-homogeneous
form - requiring unit record search;
- How the four surveys would be conducted
to test the limits of the fast response
survey system;
- How consultants should interact at start
of survey to decide on feasibility of
survey, additional costs that might be
incurred, recommendations."
According to AI-S, the above question and outline of discussion
transfused its concept of developing a system flexible enough
to meet the myriad of data requests that could be expected to be
raised by individuals not familiar with education information
systems and their limits. AMS also states that the question
picked up on related issues discussed in AMS' initial proposal
and, thus, requested offerors to explain how they would test the
limits of the system and evaluate individual data requests. AIS
appears to be referring to a system flexible enough to respond to
data requests from individuals who are not familiar with education
information systems. However, the question appears to be addressed
to the issue of whether or not the system is flexible enough to
be used for surveys requiring collection of data not already
existing at the state or institution level. Thus, the sections of
its proposal referred to by AMIS as having been transfused by the
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question do not appear to refer to the same matter as covered
by the question. It is unclear as to what the related issues are
that the question picks up on. This being the case, there could
be no transfusion of unique or innovative ideas.
We agree that disclosure to other proposers of one proposer's
innovative or unique solution to a problem is unfair and that such
transfusion should be avoided. See 51 Comp. Gen. 621 (1972).
However, there is no evidence of record to indicate that there was
any such transfusion in the present case. According to the NCES
Project Officer, who was also a member of the evaluation panel,
AMS' initial proposal contained no innovative or unique ideas.
On the contrary, it is probably true that the AMIS proposal was
largely based on the transfusion of NCES' concepts to AMIS through
its previous contracts with NCES.
According to the Project Officer, in drafting the technical
questions, the evaluation panel came to realize that certain areas
were of sufficient significance and concern as to be included in
the questions for all the offerors in the competitive range. The
Project Officer stated that the panel members realized that these
general areas had been discussed by and large in the initial
proposals in various ways; however, the questions often presented
a specific slant or emphasis for which the panel wished to obtain
the proposer's clarifications. According to the Project Officer
the questions were developed in the following manner:
1.

Each panel member submitted draft questions;

2.

At an evaluation panel meeting, these draft
questions were reviewed, revised, and redrafted
to get the exact meaning desired. According to
the Project Officer, at no time did the panel
members use any proposal as a basis for the
general questions, but rather expressed their
concern through all the technical questions.

On the basis of the record, we are unable to conclude that
the technical questions were developed in any manner other than
that described above.
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The next issue concerns the allegation by AMS that the
numerical scores of the five NCES members of the evaluation
panel reflect a preconceived bias against ADIS. While admittedly
the NCES members did score AIS lower than did the non-NCES members,
there is no evidence of record to support AMS' contention that the
NCES members were biased against AMS. For that matter, it is just
as reasonable to assume that since the NCES members have experience
in actual survey operations and know the type of work required,
the types of skills and time required to perform these operations,
that they would be more critical in their evaluation of proposers
than would the non-NCES members. This is borne out by the fact
that the NCES members scored three of the four proposers lower than
did the non-NCES members. Moreover, the record indicates that the
lower score given to AMS by NCES members could be based on the fact
that Westat's proposal was technically superior.
Finally, for consideration is AIlS' contention that since NCES
did not consider Westat's technical proposal to be significantly
superior to the proposal submitted by AMS, award should have been
made to AMS since it had a lower cost estimate. In support of this
contention AMS cites Analytic Systems, Incorporated, B-179259,
February 14, 1974, 74-1 CPD 71, wherein we held that award of a
negotiated cost-type contract to the low offeror whose technical
rating was 3 points less than that of the protester was a proper
exercise of administrative discretion. We stated in that case
that the point spread did not automatically establish that the
higher rated proposal is significantly superior and that where as
in that case, two offerors are essentially equal technically price
is properly the determinative issue. However, in the present case,
on the technical evaluation of the initial proposals Westat's
technical rating was 6 points higher than AMS' technical rating and
on the final technical rating there is a difference of almost
11 points. While AMAS attributes this difference to the bias and
transfusion of its unique and innovative ideas, the record lends
no support to this contention. For that matter, there is some
evidence of record to support the procuring activity's contention
that Westat's score improved on the final evaluation not because
of the transfusion of AMS' concepts, but because its response to
the technical questions addressed problems raised by the questions,
whereas AMS' reply was, on the whole, not responsive to the questions.
Also, it should be pointed out that there is no evidence indicating
that the proposals of AMS and Westat were considered to be equal
or substantially equal. According to the NCES Project Officer,
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while it was noted that all four companies understood the problems
and could do the work (which would include them in the competitive
range), it should not be inferred that any of the proposals were
equal. On the contrary, Westat's final proposal, which was
evaluated almost 11 points higher than AMS' proposal, was considered to be significantly superior especially in its capacity to
perform. The Project Officer stated that Westat's proposed key
project personnel were superior to AMS' key project personnel.
Also, according to the Project Officer, AMS' proposal manloading
and manhours proposed by tasks had marked weaknesses. Our Office
has held that whether a given point spread between two competing
proposals indicates a significant superiority of one proposal over
another depends upon the facts and circumstances of each procurement
and is primarily within the discretion of the procuring agency.
52 Comp. Gen. 686, 690 (1973). In the present case, the record
does not establish that the procuring activity abused its discretion
in determining that the point difference between Westat and AMS
indicated the superiority of Westat's proposal and that cost would
not be the determinative factor for award.
Moreover, we note that the present contract is a costreimbursement type contract and in this connection section 1-3.805-2
(1964 ed. circ. 1) of the Federal Procurement Regulations states:
"In selecting the contractor for a costreimbursement type contract, estimated costs
of contract performance and proposed fees should
not be considered as controlling, since in this
type of contract advance estimates of cost may
not provide valid indicators of final actual
costs. There is no requirement that costreimbursement type contracts be awarded on the
basis of either (a) the lowest proposed cost,
(b) the lowest proposed fee, or (c) the lowest
total estimated cost plus proposed fee. The
award of cost-reimbursement type contracts primarily on the basis of estimated costs may encourage
the submission of unrealistically low estimates and
increase the likelihood of cost overruns. The
cost estimate is important to determine the prospective contractor's understanding of the project
and ability to organize and perform the contract.
The agreed fee must be within the limits prescribed
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by law and agency procedures and appropriate to
the work to be performed (see § 1-3.808). Beyond
this, however, the primary consideration in
determining to whom the award shall be made is
which contractor can perform the contract in a
manner most advantageous to the Government."
Accordingly, our Office has interposed no legal objection to the
award of such contracts at higher estimated costs where technical
superiority justifies the cost premium. B-174756, June 30, 1972;
Bellmore Johnson Tool Company, B-179030, January 24, 1974, 74-1 CPD
26.
However, we are concerned that the instant RFP did not advise
offerors of the relative importance of cost vis-a-vis the evaluation
factors which were listed. This failure to -show the relative
importance of price is contrary to the longstanding view of our
Office that intelligent competition requires, as a matter of sound
procurement policy, that offerors be advised of the evaluation
factors to be used and the relative importance of those factors.
49 Comp. Gen. 229 (1969). Thus, we stated in 52 Comp. Gen.
161, 164 (1972) that "each offeror has a right to know whether the
procurement is intended to achieve a minimum standard at the lowest
cost or whether cost is secondary to quality." We are unable to
conclude, however, that this deficiency in the negotiation procedure
resulted in a patently illegal award as it is our view that even
if offerors had been advised of the weight of price as an evaluation
factor, this would not have affected the relative ranking between
AMIS and Westat. We believe it is clear from the technical narrative
above that Westat's selection resulted primarily because of the
superiority of its technical proposal, rather than from any negative
finding with respect to ATIS' cost estimates.
For the above reasons, the protest of A-IS is denied.

Deputy

Comptroller General
of the United States
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