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DIGEST:

1. Agency was not required to seek further clarifica-
tion in negotiated procurement where protester
substantially revised building design in best and
final offer and failed to support such change with
adequate documentation. In such circumstances
contracting officer need not reopen negotiations
but may lower his rating of final proposal submitted.

2. Fact that protester would have to absorb all direct
costs exceeding its ceiling price in fixed price in-
centive contract does not negate evaluator's legi-
timate concern for anticipated costs over ceiling
considering performance and administration prob-
lems which reasonably can be expected to result
from contractor's loss position.

3. Source selection authority's conclusion that pro-
tester's lower target and ceiling prices for fixed
price incentive contract offered little in way of
advantages to Government and were not sufficiently
significant to overcome selected firm's superiority
in technical and operations area is supported by
record and is consistent with evaluation criteria
which gave more weight to technical and operations
area. Protester's contention that negotiations were
not conducted in compliance with 10 U.S.C. 2304(g)
(1970) is denied.

The General Electric Company (GE) protests the award of a
contract to the Raytheon Company (Raytheon) pursuant to request
for proposals (RFP) No. F1968-75-R-0014 issued by the Electronic
Systems Division (ESD) of the United States Air Force. The solic-
itation covered a Phased Array W2rning System called PAVE PAWS.
The contractor is to design, develop, fabricate, install and test
two dual faced phased array radars, one each on the east and west
coasts, for the detection of submarine launched missiles. The con-
tractor also is required to design and construct a building at each
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site to house the computer based radars. The RFP specified a fixed
price incentive fee (FPIF) type of contract. A sharing arrangement
of 80/20 (Government/contractor) for costs over or under the target
price, a firm ceiling price of 130 percent of target costs and a fee
of 10 percent of target costs were also specified.

The RFP provided that award would be made to the offeror whose
proposal was most advantageous to the Government, cost and other
factors considered. Primary emphasis during proposal evaluation
was to be placed on technical and operational excellence. Cost was
the second most important selection factor and management and
logistics were considered third in the order of priority. In addition,
the RFP indicated that an offeror would be favorably evaluated for
the use of proven technical processes and off-the-shelf components
and materials in its hardware and software design approach. The
RFP warned that any significant inconsistency between promised
performance and price, if unexplained, would raise an issue regarding
the offeror's understanding of the work and could result in rejection
of such proposal and that the "burden of proof" as to cost credibility
rested with the offeror. The instructions also required that the
proposals provide sufficient detail for evaluation and offerors were
warned that nonconformance with the specified content could be
cause for rejection.

Three companies including GE and Raytheon submitted proposals.
All offerors were determined to be within the competitive range and
oral and written discussions were conducted with them until negotia--
tions were closed on February 13, 1976. These discussions consisted
of deficiency reports and clarification requests from the Source
Selection Evaluation Board (SSEB) to the offerors, their written
responses thereto and face-to-face negotiations. Armed Services
Procurement Regulation (ASPR) § 3-805. 3(a) defines a deficiency as
that "part of an offeror's proposal which would not satisfy the Govern-
ment's requirements. " The Air Force defines a clarification request
as relating either to an area in a proposal which is unclear or to
solicitation requirements which the offerror may have misunderstood.

All deficiency reports concerning GE and Raytheon were resolved
when the SSEB closed negotiations and requested on February 13, 1976
that best and final offers be submitted no later than February 27,
1976. The SSEB presented its findings to the Source Selection
Advisory Council (SSAC) which, in turn, provided the Source
Selection Authority (SSA) with its findings and a risk analysis of the
three proposals in their final form. On March 22, 1976, the members
of the SSAC unanimously recommended to the SSA that award be made
to Raytheon. The SSA decision document was signed on April 2, 1976
and on April 12, 1976, a contract for one radar site was awarded
to Raytheon.
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On April 14, 1976, GE received notice of award which advised of
the weaknesses and risks in its proposal as follows:

"a. The size and complexity of the software effort was
underestimated and reflected a serious weakness in
an area where the greatest program risk is identified.

"b. Changes in the technical facility as outlined in the BAFO
[best and final offer] did not provide sufficient detail
for Government evaluation.

"c. The risk in these areas reflected concern as to the
cost realism of [GE's] best and final offer."

Thereafter, GE requested and obtained a debriefing. The
SSEB's minutes of this debriefing indicate that GE was told
that the competition had been intense, the overall proposal
evaluation results were close and that GE 's software design
and building design significantly impacted the evaluation of
technical risk. Because of major design changes proposed by
GEin the data processing area, the SSEB had reevaluated GEIs
proposal after the oral negotiations and had determined that some
weaknesses in the software subsystem still remained. The SSEB
stated that further discussions were not conducted to avoid tech-
nical levelling which could result from any further design changes.
The Air Force informed GE of its belief that the firm had made a
major change in software sizing in its best and final offer. Specif-
ically, the Air Force claimed that 79, 000 existing instructions
would be taken from Cobra Talon and Site Defense radars and would
more than double the previous software size of 50, 000 mission re-
quired instructions. The Air Force stated that this change was not
substantiated with enough detail to show that the instructions could
be used in PAVE PAWS without conversion or modification and
additional costs.

With respect to the building design changes proposed in GE's
best and final offer, these changes were viewed as substantial
and the Air Force was concerned because only very limited
supporting detail had been provided. The Air Force advised that
it was not possible to fully assess and substantiate the adequacy
of the new design or to trace technically the substantial cost savings
alleged to result from the new facility design.

GE then protested the selection of Raytheon to this Office, con-
tending that its final price was significantly lower than Raytheon's
and that GE's proposal was technically superior in most areas.
GE contends that the Air Force failed to communicate its concern
or negotiate regarding the size and complexity of GE's proposed
software and that the Air Force did not treat this as a proposal
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deficiency even though the Air Force had identified the size and
complexity of software as a program risk. Moreover, GE argues
that the concern of the Air Force over technical risk in GE's soft-
ware instruction count was unfounded because GE's radar system
design which used proven techniques and processes reduced the
number of source instructions needed.' Accordingly, GE contends
that the Air Force did not discharge its responsibility under 10
U. S. C. § 2304(g) (1970) to conduct meaningful discussions con-
cerning the weaknesses and technical risks identified in the firm's
proposal.

In addition, GE argues that the changes in its facility design
as proposed in the firm's best and final offer were not massive
as stated by the Air Force. The protester believes that enough
information was contained in its best and final offer to permit
the Government to evaluate the changes made in the firm's final
facility design. Because the building was not designated as a
high risk area, GE does not believe that any lack of detail in this
regard is a reason for awarding the contract to Raytheon.

THE GE TECHNICAL FACILITY (BUILDING)

The initial building design proposed by GE was evaluated to
determine its structural, electrical, mechanical, architectural and
facility interface adequacy. During negotiations, the SSEB issued
to GE 6 deficiency reports and 26 clarification requests regarding
the building design. GE's responses thereto were evaluated as satis-
factory and the proposed design was considered adequate to meet
the requirements. GE's initial price for the building was $16. 5
million. Before receiving best and final offers the SSEB projected
that the price for GE's facility, as negotiated, would be $19. 4 million
because of the modifications made during negotiations and the
statements of GE. There is no question as to the adequacy of the
of the meaningful discussions regarding the building design initially
proposed.

The call for best and final offers required that a reconciliation
by cost element be performed for each proposed line item and sub-
line item for which a DD Form 633 had been submitted. It further
required that a narrative description of the specific changes over
$24, 999 be attached to the line item and sub-line item reconcilia-
tions. It advised that any technical revisions or non-concurrences
to contract terms and conditions submitted in the best and final
offer would not be negotiated further. GE's best and final offer
stated that because of "key changes" in the structural design and

-4-



B-186372

operational layout made by a new architectural and engineering
subcontractor and a new construction subcontractor, it was able
to reduce its building price to $10. 7 million. This represented a
reduction of $5. 8 million or 35 percent from its original price
for this item.

The Air Force and GE disagree as to the adequacy of the tech-
nical description and detail submitted by GE in support of its changes.
The Air Force asserts that the supporting technical information in-
cluded only a half page description, a sketch of the new design com-
compared to the old design, and cost information, all of which were
insufficient to permit proper evaluation of the proposed change.
The Air Force claims it needed, among other things, design infor-
mation regarding electrical loads, air conditioning, construction
materials, plumbing, fire protection equipment, and layout of the
tactical operations and other rooms. In addition, the change of
subconcontractors with the large price reduction raised questions
as to how well the new firms understood the level of effort required.

GE denies that the building design change was as extensive as
the Air Force claims and contends that the new design retained
the same square footage of room area and the same functional
relationships as the old design. GE asserts that it did not submit
information regarding the support facilities because they were
not changed and that, by the terms of the call for best and final
offers, such information was not required. GE further alleges
that the building involved no research and development effort and
did not represent a major risk. This, it claims, is evidenced
by the fact that the SSEB, in evaluating GE's proposed price,
added no factor to cover the financial impact of the risk it
claimed to see in the new building design even though the RFP
stated that the financial impact of high risk areas would be added
to the offeror's proposal to develop the most probable cost to the
Government.

We have reviewed the record as it pertains to the building
design proposed by GE in its best and final offer and the initial
design as it was after oral negotiations. Our conclusion is that
the determination of the SSEB was reasonable. We are in agree-
ment with the SSEB that the technical explanation and support was
so meager that the adequacy of the new design could not have been
determined without additional discussions and documentary support.
Although much cost information was submitted, it was essentially
useless because the adequacy of the building itself could not be
assessed. The SSEB projected a figure of $12. 5 million in evalua-
ting the new design, but it never translated its full concern about
the new design into a complete precise dollar amount to be added
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to the GE proposed building price. Although it may be true, as
GE contends, that there was little, if any, research and develop-
ment involved with the building, the SSEB was properly concerned
about the financial impact upon PAVE PAWS resulting from possible
construction cost overruns and delivery slippages.

Based on the record before us, we find the two GE designs
substantially different and we doubt that the air conditioning,
plumbing, fire protection equipment, soil samples, foundations
and other support facilities and the analysis for the old building
would be appropriate for the new design. The initial building
design, as negotiated, involved supporting five floors on a level
plateau. The new design incorporated a 'significant concept change
by supporting three floors on the plateau and two floors on the slope
of the terrain. No documentation was presented to show that the
soil and drainage conditions were such that this change would be
acceptable. Although the structure was conceptually shown to rest
on the retaining wall foundation, there was no information as to the
connection between the superstructure and the substructure. Since
it is technically and financially impractical to design for no soil
movement, the interaction between the soil, foundation and structure
is a matter of paramount importance especially where soil would
exist above the lower part of the radar face. There was no indica-
tion as to how possible seepage problems on the lower floors could
be avoided or whether the soil was amenable for such conventional
solutions as waterproofing, weep holes and drainage pipes. It
would be futile to transfer the structural analysis, dimensions and
member sizes from the November design to that proposed in the
best and final offer. In our opinion, the documentation was insuf-
ficient to determine the acceptability of the new design and there
was very little information from the previously negotiated design
which could be transferred for this evaluation.

We agree with the Air Force that in the circumstances it was
impossible to include an amount in its most probable cost to the
Government to cover the risk inherent in GE's new building design.
The failure to do so reflects, in our opinion, on the inadequacy of
the proposal rather than the nonexistence of risk. Even though
the building would not require research and development, other
risks existed as indicated above. In the circumstances, the
evaluation board was not required to reopen negotiations after
receipt of best and final offers to obtain extensive supporting
information which GE should have submitted with its new design.
The burden is on the offeror in submitting its best and final offer
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to affirmatively demonstrate its merits, When after close of
negotiations an offeror submits a revised proposal without such
substantiation, the contracting officer need not reopen negotiations
but may lower his rating of the final proposal submitted.
Electronics Communications, Inc., B-183677, January 9, 1976,
79-1 CPD) 15. Decision Sciences Corporation, B-184438, August 3,
1976, 76-2 CPD 114.

TECHNICAL AND OPERATIONS AREA

The RFP required offerors to prepare and submit a "Cost
Format A" which was to show the software development task
breakdown. This data would be used to assess the reasonable-
ness of the proposed computer programming effort as compared
to an independent Government estimate. The detailed instructions
for "Cost Format A" stated that the offeror should indicate "the
estimated total number of source language statement/instructions, °
including the size of existing programs which it anticipated would
be used to fulfill the performance requirements. Further, it
required that the offeror indicate the new source code which was
to be generated, the estimated number of instructions required to
be changed or deleted and the number of source instructions which
were to be converted from one source language to another or from
one machine to another. The offerors were instructed to indicate
the source language in which the program was to be written and if
written in a mixture of source languages to indicate the approxima
fraction for each language.

The initial GE proposal, as amended, provided for 141, 356 in-
structions, all of which would be newly developed, modified or
converted for PAVE PAWS . GET s instruction count, however,
included machine language instructions contrary to the direction
on Cost Format A for a statement of source language instructior
Because there can be a ratio of up to five machine language inst
tions for each source language instruction, this initially misled
the SSEB to believe that GE proposed substantially more source
language instructions than GE intended, thereby delaying the A`
Force's awareness of the weakness ultimately perceived in GE
software package.

After the evaluation of the initial proposal, as amended, t'
SSEB sent to GE 28 deficiency reports and 120 clarification r(
quests. Four of these related to the software but did not exp
concern the adequacy of the software instruction count. Defi
Report 14-B stated that the computer memory sizing analysi
not sufficiently described to provide credibility to perform t
sion of PAVE PAWS and that in comparison to other phased
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radar systems, the amount of memory allocated to do the function
was "gravely underestimated. " GE's response of September 11, 1975
to Deficiency Report 14-B consisted of 25 pages and was prefaced
by the following:

"The computer memory allocation and memory
management requirements for the PAVE PAWS
System were poorly described in the GE proposal.
Typographical errors, omissions from key tables,
and the lack of a single localized discussion of
memory have caused concern for the credibility
of the memory estimates. "

This response was evaluated by the SSEB as providing insuf-
ficient data leaving several points for further negotiations. After
the evaluation of the second written response, GE had satisfied
the SSEB except that:

"Cost Format A was supposed to be broken down
by source language, not machine language. This
is still inadequate to track cost. Topic will be
addressed during formal [oral] negotiations. "

The minutes for the oral negotiations of October 30, 1975 with
regard to Deficiency Report 14-B stated that "Cost Format A"
should be in source language and that the contractor would discuss
this at the next meeting. The minutes for the oral negotiation of
November 12, 1975 contain the following entry: "DR 14-B Cost
Format A data was presented in source code vs machine language."
GE's letter of November 11, 1975 informed the SSEB that the cost
impact of the modifications made in response to the Deficiency
Report would be an increase of $2. 6 million. (These modifications
included a substantial increase in proposed hardware.)

The Air Force contends that although its overall concern about
the GE software design approach was thoroughly discussed through-
out the evaluation process, the inadequacy of the number of software
instructions was never pointed out to GE as a deficiency or weakness.
It argues that initially it was misled into believing that a large portion
of the software instructions were approximately five times greater
than they actually were because GE had submitted without explanation
its count in machine language rather than source language as required
by the RFP. The Air Force states that the system specifications did
not require a minimum number of instructions. Moreover, the agency's
overall estimate of software instructions had been prepared previously
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only for pricing purposes and therefore was not used by the SSEB
in its evaluation of the adequacy of the software count. It appears
that after these negotiation sessions with GE, the Board concluded
that GE's software count was low on the basis of its members'
general background knowledge and expertise in such matters.
Contrary to GE's insistence, there is no clear evidence in the
record that a credible estimate of instructions required in each
functional area existed prior to the SSAC's presentation of its
evaluation to the SSA after receipt of best and final offers. The
SSA then insisted upon such an estimate as an additional measure
of credibility concerning the recommended rejection of GE.

The system specification which describes the requirements
for the various software categories states with respect to
support software that all commercially available support soft-
ware shall be provided with the deliverable software package.
The SSEB determined that GE's proposal included 48, 961 devel-
oped, modified or converted instructions for the mission software,
79, 250 existing instructions for the support software and 14, 000
existing instructions for the operating system software for a total
of 144, 211. The SSEB assumed that 79, 750 instructions were
existing support software to be supplied by the computer vendors
because the instructions were not identified as containing GE
existing software. The 48, 961 figure for mission software was
far below that offered by GE's competitors and other existing
radar systems.

GE asserts that 16, 000 instructions were computer vendor
supplied existing instructions. It states that if these 16, 000
instructions are subtracted from the total instructions of 144, 211,
its November proposal indicated that a total of 128, 211 instructions
would be delivered by GE. Thus, GE states that the 132, 576
instructions proposed in its best and final offer represented an
increase of only 4, 365 instructions. GE also argues that its
November proposal showed that a total of 79, 750 support instruc-
tions would be delivered, of which 500 would be developed and
79, 250 would be existing instructions. GE claims that unlike
the "Executive" function software, these existing software instruc-
tions were not computer vendor supplied but were existing GE soft-
ware which could be used on PAVE PAWS. However, in our opinion,
the information on GE's "Cost-Format A' provides no basis on
which the SSEB3 could have reached such a conclusion. While the
anticipated use of existing source instructions which would not
be developed, modified or converted for PAVE PAWS could be
determined from Cost Format A, there was no way to distinguish
between those existing instructions that were supplied by the com-
puter vendor and those that were GE instructions from other
programs.
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GE's response to Deficiency Report 14-B referred to
"adaptable" software modules which could be used on PAVE
PAWS. It stated the desirability of reprogramming such
modules to JOVIAL computer language and also stated that
they could be developed with little risk in terms of perform-
ance, schedule, cost and interface. However, GE did not
supply any technical documentation to support its statement
that 79, 250 existing instructions could be reprogrammed in
JOVIAL language and adapted to PAVE PAWS with little cost
or schedule impact. The SSEB, without asking GE for further
information, assumed that it could not be done without high risk.
In our view, the SSEB was justified in its concern as to how in-
structions prepared for one computer could be moved to another
having a different mission, different word lengths and a different
operating system. Such transfers often can require an instruction-
by-instruction examination and an extensive rewrite of the existing
programs.

In its best and final offer, GE presented its software instruc-
tions count in a series of tables. It explained that the PAVE PAWS
software is grouped into three categories as follows: (1) software
developed for PAVE PAWS; (2) existing GE software applicable to
PAVE PAWS, and; (3) existing computer vendor software used as
the operating system for mission and back-up software control,
diagnostic software and support software for software development
and maintenance. It did not break down the GE software into those
categories requiring modification or conversion.

Table 2-3 of GE's final offer tabulated the developed and deliv-
erable software by computer program configuration item and by code
type. The other tables (2-1, 2-4, 2-5 and a summary in the cost
section) set forth the same information except that the computer
vendor software was broken down into support, operating and
diagnostics categories. Tables 2-1, 2-5 and the summary identified
the 79, 250 instructions as existing GE support software. Table
2-4 also identified the 79, 250 instructions as "mission required"
and included therein an additional 39, 546 "developed/modified/
converted" instructions plus 14, 780 "developed" instructions for
a total of 132, 576 GE instructions to be delivered along with the
computer vendor instructions.

The Air Force states that there are two possible interpretations
of the software submission in the GE best and final offer. The first
is that 79, 250 instructions should be added to the mission software
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which results in an increase of 143 percent over the previous pro-
posal of 53, 000 mission instructions. The second interpretation
is that the 79, 250 instructions were in the support area as the Air
Force claimed was documented in the GE submission during
November.

Even though the 79, 250 instructions were identified as support
software in tables 2-1 and 2-5 and the summary, the Air Force
claims to have adopted the first interpretation because the instruc-
tions were included in table 2-4 in a column under the heading of
"mission required. " The SSEB believed that such a substantial
increase in mission required software was technically risky espe-
cially in view of the limited supporting technical rationale. The
Air Force further claims, however, that the second interpretation,
which would leave only 53, 326 instructions in the mission software,
would have magnified its concern because of its belief that the
amount of mission software would be insufficient to do the job and
would require the preparation of additional instructions with unknown
impact upon schedule and costs.

The Air Force post-protest statements assert that in the final
evaluation after the receipt of the best and final offers, significant
concerns were identified in the GE proposal regarding the software
design approach. The SSEB doubted that the existing instructions
which accounted for 60 percent of the mission required software
could be moved between computers without modification or conversion
and it believed that the use of a large number of existing instructions
would advers ely affect the "top -down" 1 / des ign required by the RFP.
It feared that the excessive use of seveTral computer languages would
complicate the software interface and maintenance. In addition, the
Air Force states that the SSEB believed that the frequency and magni-
tude of the changes made by GE in its software estimates throughout
the negotiation process demonstrated that GE did not fully understand
the data processing requirements or the complexity of the functions
necessary to satisfy such requirements.

1/ The top down" design approach starts building the software
modules in a natural order starting with the broader scope
requirements. It then expands downward into many more
modules which contain routines of increasing detail. Design
is less restricted with this method than it is by interconnecting
many existing detailed modules with each other and others at
the higher levels, such as in a "bottom up" design.
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GE contends that these concerns were unfounded, never dis-
cussed and in conflict with the RFP. In essence, GE questions
how the specific factors cited by the Air Force for the nonselec-
tion of GE could have been ignored during the discussions and yet
be considered so significant as to result in the rejection of its
lowest priced proposal. GE further contends that the SSEB mis-
takenly interpreted its best and final offer as providing for an
additional 79, 250 mission required instructions rather than pro-
viding for an additional 79, 250 support instructions and that the
SSEB's prior failure to conduct meaningful discussions led to such
erroneous interpretation. GE states that support software is never
used directly in the operational system and that, therefore, it could
not complicate the "Itop-down" development required by the solici-
tation, affect the efficiency of the mission required software or have
any impact on the timing of the mission required software. GE also
points out that the use of multiple computer languages is recognized
in the RFP, which provided that if a mixture of computer languages
is anticipated, the approximate fraction of each language should be
indicated. Further, GE asserts that its radar design was chosen
because of proven techniques and processes which reduce the number
of software source instructions needed.

The complete record for the period after the call for best and
final offers indicates that neither the SSEB nor the SSAC was con-
fused as to the total number of source instructions proposed in GE's
best and final offer. The main software concern of each was the lox
number of newly developed, modified or converted source language
instructions (53, 326). Serious question existed as to the feasibility
of transferring the 79, 250 existing source instructions to the PAVE
PAWS project without modification, conversion or cost and schedul
impact.

The SSEB report of March 4, 1976 to the SSAC and the SSA in-
dicated that the software to be developed was approximately 50, 00
source language instructions. The weaknesses were identified to
that the applications software was underestimated, the proposed
approach to "top-down" development was in fact a combination
of "top-down/bottom-up" method and the use of the Fortran
programs increased the required support software and compli-
cated the software interface. The SSEB also stated that GE

related costs by $600, 000.
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The SSAC's written report of March 9, 1976 to the SSA stated
that the software appeared to be significantly underestimated be-
cause only about 50, 000 of the 132, 000 source instructions pro-
posed were newly developed, modified or converted as compared
to 160, 000 and 175, 000 for the other competitors. It stated that
the GE estimate of new source instructions appeared to be under-
stated by approximately 30, 000 to 40, 000 which the SSAC estimated
would have a cost impact of $1. 0 million, aside from the cost of
any schedule slip. It considered as unrealistic the transfer of
79,250 existing source instructions from other GE software
systems and GE had provided no technical description as to how
it could be done.

The slide used by the SSAC in its oral presentation to the SSA
did not allocate the 79, 250 instructions to any of the specific func-
tional areas, such as the support area. Instead, it added the
79, 250 to the 48, 961 total instructions for all functional areas. The
prepared script accompanying the slide indicated that 79, 000
instructions would be borrowed from other programs but that no
substantiating details were given by GE. It then expressed the
expectation that any borrowed code would fall into the executive
control and support areas. In this connection, we note that the
Air Force has stated during this protest that such instructions
were not treated as being in the support area. However, as we
see the record, the SSAC included the bulk of the 79, 250 instruc-
tions in the support area where GE contends they should be.

GE's software submittal in its best and final offer was pre-
sented in a series of tables. It was confusing and not easily
traceable in all respects to GE's previous submittals. It was
difficult to interpret with certainty and required more analysis
than should be expected considering it is the offeror's burden
to demonstrate the merits of its proposal. In this connection,
we also note that GE's telegram of April 1, 1976, which was
rejected as a late modification, stated that errors had been made
in the software count which involved the erroneous addition of
machine language instructions with source language instructions.
By our calculations, this telegram would have increased the
software instruction count in source language from 132, 576
to 140, 000-145, 000 instructions. In spite of this, we see no
significant misinterpretation by the Air Force of GE's final
softwvare presentation. It appears, however, that the Air
Force in its post-protest statements may have misinter-
preted its own pre-selection actions pertaining to the 79, 250
instructions. This would not, however, be relevant to the
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validity of the selection which had been made prior to such
interpretations. In addition, although GE contends that the
number of source instructions needed was reduced because
of its proven radar techniques and processes, the record is
not convincing in this regard.

During the course of the negotiations the SSEB assumed
that 79,250 GE support instructions were computer-vendor
supplied and therefore difficult to adapt to PAVE PAWS.
Apparently, after GE submitted its best and final offer it
became clear to the SSEB that the 79, 2 50 support instruc-
tions were GE-supplied but the Air Force evaluators still
considered these instructions difficult to adapt to PAVE PAWS.
It seems to us, however, that the SSEB would have been in a
better position to evaluate the adequacy of the GE software
approach, both initially and finally, if it had asked GE to
produce the preliminary functional requirements trees which
the RFP required to be developed by offerors for each computer
program configuration item. In the absence of this information
and amplifying technical documentation, we are unable to deter-
mine whether GE's existing software would be readily adaptable
to PAVE PAWS. Nevertheless, we agree with the Air Force that
GE's software approach as outlined in its proposal presented a
risk in this area.

As the SSA points out, he did not considered the software
instruction count, of itself, to be an issue of paramount signifi-
cance because GE could provide more instructions with a compara-
tively modest cost increase. W'"hat was of concern to him was GE's
apparent lack of understanding of the data processing requirement
as indicated by the vacillation perceived in its design approach to
both hardware and software, the lack of sufficient detailed docu-
mentation to enable the Government to fully understand the overall
data processing system it proposed, and the uncertainties reflected
by ambiguities in its proposal through best and final offers. In
reaching his final conclusion in this sub-area, the SSA gave GE
the benefit of doubt on the judgment calls and still concluded that
Raytheon clearly offered the soundest, most realistic and most
advantageous proposal of the two. Moreover, he agreed with the
evaluators that, on balance, the risks of encountering software
problems that would entail program disruptions through schedule
slips and the added costs that such slips entail were much greater
for GE than they were for Raytheon.
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COST AREA

The Air Force points out that the target price in GE's best and
final offer was $6 million lower than that of Raytheon f or all items
evaluated for award, but contends that the realism of GE's cost
estimate could not be substantiated. The RFP stated that a determi-
nation of cost realism would "include" an evaluation of the proposed
costs with the Government estimate. The record indicates that this
was done. The RFP further stated that the financial impact of
the high risk areas would be added to the proposed costs in order
to develop a most probable cost to the Government. GE, in
effect, argues that the SSEB was inconsistent in adding to GE's
final price only $1 million for software shortages while stating
that GE would exceed ceiling price. However, the Air Force
argues that it could not use the target cost figure proposed by
GE as the base for the addition of the risk factor. Rather, it
based its estimate on an analysis of the entire GE system as
it was in November 1975 and allocated to the various elements
of the GE work breakdown structure, costs based on estimates
and costs of similar components, system and efforts. After the
receipt of the best and final offers, the most probable cost was
adjusted in the light of the technical changes and price reductions.
The Air Force states that at this time its estimate, exclusive of risk
dollars, was $1 million less than GE's ceiling price and equal
thereto with the addition of $1 million for the software shortage.
Further, the SSEB considered that an unquantified amount should
be added for the schedule slippage which it anticipated would be
encountered by GE as a result of software development problems
and the uncertainties about the new building design. Although the
Air Force asserts that it could not estimate a specific amount to
be added to the GE building price of $10. 7 million, the SSEB used,
throughout its presentation to the SSAC, a most probable cost
figure of $12. 5 million for the building and included this figure
in its estimate for the total system.

After best and final offers, the SSEB and SSAC estimates for
the two sites and the prices proposed by GE and Raytheon were
as follows:

BAFO-Target Prices BAFO-Tqrget Prices
2 Site System Items Evaluated for Award

Acquisition Price (2 Sites, Data, O&MI)

GE $67.1 $78. 5
Raytheon 70.7 84. 5
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BAFO SSEB Most SSAC Most
Ceiling Probable Cost Probable Cost
Prices 2 Site System 2 Site System

GE $79. 3 $75. 6 $78. 0-$79. 0
Raytheon 83.6 77.0 79.0- 82.0

The presentations of the SSEB and the SSAC made it clear
that their figures did not include the cost of the expected pro-
gram slippage or a factor for the risks both saw in the new
building design, the precise amount of which both found
impossible to assess. The figures for Raytheon included
factors for all known risks. The SSA was left with a choice
between the superior rated Raytheon proposal, the cost realism
of which the SSA was relatively confident, and the lower rated
GE proposal, the cost realism of which could not be established
beyond the belief that it would exceed ceiling price by several
million dollars. In our opinion, the SSEB's estimate of the most
probable cost of GE's final proposal, particularly the addition
of a factor for developing additional software, was not unreason-
able. It was reasonable for the SSEB not to factor in to its most
probable cost or to GE's proposed price a precise amount for
schedule slippage and building uncertainties, in view of the inade-
quacy of. GE's proposal. The fact that GE would have to absorb
all direct costs exceeding its ceiling price of $ 9. 3 million does
not negate the legitimate concern of the SSEB for the costs over
ceiling and the performance, schedule and administration problems
which can reasonably be expected to result from a loss position.

In arriving at this ultimate selection, the SSA considered much
more than the costs proposed by the offerors because other factors
were considered to be more significant. The SSA determined, in
accordance with the solicitation, which proposal provided the most
advantageous system to the Government with due consideration to
the technical and operations aspects of the proposals. We note that,
although GE was advised at the debriefing that the competition was
"close, " the record shows that in the SSA's opinion Raytheon
had a clear cut margin, in varying degrees, over GE in all three
sub-areas within the technical and operations area, that is, radar
subsystem, data processing hardware and software subsystem
and technical facility. We note that there was no discussion of the
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SSA's conclusions concerning the radar subsystem in the post award
notice to GE. Nevertheless, the record shows that while GE's
radar subsystem had the advantage of slightly greater power and
range, the SSA considered that this was more than offset by sev-
eral radar operational advantages in the Raytheon proposal and
the fact that Raytheon was evaluated as offering the more reliable
radar system, an essential consideration of the operating command.
Among the cost factors considered by the SSA were:

"(1) What was the most likely eventual cost to the
government of the overall system proposed by each
offeror? (FPIF contract with a 13076 ceiling price.)

"(2) WAs the price for the system proposed by each
offeror a fair and reasonable one to the government?
(Each system, of course, was different and each
offered some different features.)

1(3) Were any added costs involved in features of
one offeror's approach versus that of another fully
justifiable in terms of added value to be received
by the government?

"(4) Ihow would the conclusions reached on costs
affect the offerors' relative standings in the Technical/
Operations area? Would the cost ratings, coming as
second priority, be sufficient to re-order the overall
contractor ranking for award?"

The SSA took into account the SSAC's independent cost
estimate which indicated that the costs for either GE's or
Raytheon's system would be roughly comparable but was
influenced by the fact that the differences between GE's
offered prices and the SSAC's estimates were much greater
than the differences between Raytheon's .offered prices and
the SSAC's estimates. On the basis of the SSAC's estimates,
he found a distinct probability that GE would go beyond its
ceiling price. The SSA reasoned that the SSAC's cost estimates
for GE's proposal were especially credible because of GE's sub-
mission of substantial cost reductions in its best and final offer
without adequate explanatory documenation or cost traceability.
Although there existed a $6 million difference in total target
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price for all evaluated items between GE and Raytheon, this
was discounted by the SSA because the difference largely was
obtained in areas where the Government's concerns over the
the validity of the GE prices were the greatest. It was also
noted that $2. 4 million of this difference represented proposal
savings in GE's operations and maintenance provisions but
that GE was substantially below the Government's estimates
in this area because it proposed considerably less manpower
to carry out the operations and maintenance function than was
considered necessary by the Government.

In the final analysis, the SSA concluded that GE's lower
target and ceiling prices offered little in the way of advantages
to the Government and, in any event, were not considered to be
of sufficient significance to overcome Raytheon's superiority in
the Technical Operations area. As to the remaining two evalua-
tion areas, logistics and management, it also should be noted that
the record indicates that the SSA considered GE and Raytheon to
be relatively equal in logistics and Raytheon to be stronger than
GE in the management area. It does not appear, however, that
either of the latter two areas was determinative in his selection.

Finally, a question has been raised as to whether the report
and presentation of the SSEB was properly and fairly presented
by the SSAC to the SSA and whether the SSA was denied the
essence of the SSEB's evaluation. Our review indicates that
while the SSEB report and the SSAC report differed in emphasis
and in some details, the essential thrust of each was the same.
Moreover, it is unfortunate that an administrative error caused
considerable suspicions regarding the source selection process
in this case. The Pricing Division, ESD, in accordance with
ASPR § 1-308, prepared a price negotiation memorandum on
GE which was dated March 30, 1976 and another on Raytheon
dated March 31, 1976. Both referenced the same contract
number and each gave the impression that the company had
been selected for award. These were internal Air Force
documents marked "For Official Use Only'' and are generally
prepared prior to contractor selection and always prior to con-
tract award. They are used during procurement reviews. After
award the winner's price negotiation memorandum is sent to
the cognizant Defense Contract Audit Agency (DCAA) office
so that it can compare the information to its prcpool audit
recommendations. In this instance, memoranda for both
GE and Raytheon were inadvertently distributed and received
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by the DCAA offices on April 2, 1976, which was the same date
that the source selection decision document was signed. When
the mistake was discovered, the memoranda were recalled by
ESD. While the memorandum for GE was in the DCAA office
in Syracuse, GE concluded that it had won the contract. The
return of the memorandum to ESD may have led it to believe
that there had been a change in contractor selection. Our
review of this matter convinces us that contrary to GE's belief,
no selection had been made when the memorandum was inadvert-
ently sent to DCAA in Syracuse and that GE had at no time been
selected for award.

For the foregoing reasons, we have concluded that the selec-
tion of Raytheon was reasonably consistent with the evaluation
criterion provided in the solicitation and that the record supports
the selection on the basis of Playtheon's superiority in the technical
and operations area. We cannot conclude that the Air Force failed
to discharge its responsibilities under 10 U.S. C. 2304(g) (1970)
to conduct meaningful discussions with GE.

Accordingly, GE's protest is denied.

Acting leiGeneral
of the United States
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