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DIGEST:

1. Where RFP contemplates study and evaluation of scientific
procedures and evolvement of optimal method, application
in evaluation of technical subcriterion--"capability to
conduct objective study"--is not objectionable in itself.
Agency can make reasoned judgment that one offeror is more
or less likely than another to carry out project in "objec-
tive" manner.

2. Proposal which predetermined optimal method for asbestos
analysis was properly downgraded by EPA for lack of objec-
tivity, and record does not support contention that evalua-
tion was unreasonable because it was premised on more limited
purposes than those stated in RFP. Need for major revisions
to protester's unacceptable proposal justifies exclusion from
competitive range.

3. While concerns expressed by four of five offerors in competi-
tive range regarding application of RFP's "objectivity" sub-
criterion are understood, no basis is seen on record for GAO
objection to Agency's evaluation of complex technical issue.
Also, since Agency has become aware of offerors' comments in
connection with protest proceedings, it is believed that final
evaluation of offers preparatory to source selection has been
made with benefit of broader perspective than was available at
time of initial evaluation.

The protest of Emventions Inc. is directed at the conduct
of the technical evaluation and the exclusion of the Emventions
offer from the competitive range in a negotiated procurement con-
ducted by the Environmental Protection Agency (EPA) which sought
offers to study and evaluate electron microscope methods for
measurement of airborne asbestos concentration and evolvement of
an optimal procedure (request for proposals (RFP) No. DU-75-BO19).

Emventions' principal contention concerns one of the technical
evaluation subcriteria, the "Capability to conduct an objective study."



B-183216

This subcriterion was accorded a numerical weight of 10 out of a
total of 100 technical evaluation points. The protester contends
EPA misapplied the subcriterion and erroneously downgraded seven
of the 15 proposals in this area, including several of the five
proposals within the competitive range. Emventions believes the
downgrading occurred because EPA equated experience in asbestos
research with lack of objectivity, or bias, and contends that
this unsupported assumption is demeaning to the scientific integ-
rity of the institutions concerned. Noting that three offerors
with little or no asbestos experience received high scores on
this subcriterion, Emventions further contests what it terms
EPA's unsupported assumption that lack of experience and objec-
tivity are equivalent.

Emventions' position on this issue has received support in
the comments from several other interested parties whose offers
were found to be within the competitive range. One offeror which
was downgraded on the objectivity subcriterion comments, "Since
the very essence of science is objectivity, to say that we would
be biased is to say that we cannot act as good scientists."
Another offeror contests the accuracy of a statement in the EPA
evaluation that its experience in asbestos analysis has been
mainly through its work for a particular company, Johns-Manville,
alleging that in fact less than 5 percent of its work over the
past 3 years has been with Johns-Manville. Altogether, four of
the five offerors in the competitive range have commented adversely
concerning the application of the objectivity subcriterion.

EPA's position is basically that the objectivity subcriterion
represents a valid concern of the contracting agency in the context
of the present procurement, and that it was properly applied in the
technical evaluation of the proposals, as evidenced by the perti-
nent documents of record.

The scope of our Office's review of an agency's technical
judgments on complex scientific issues was described as follows
in B-178526, August 15, 1973, a case involving technical ques-
tions of competing scientific methodologies and their "objec-
tivity":

"Our Office does not possess the resources to
render an independent scientific judgment on the
merits of a technical issue as the one involved
here. In such situations, in view of the wide
range of discretion vested in the contracting
officials, we must defer to their judgment unless
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evidence is presented which clearly demonstrates that
the technical determination is incorrect, * * * or
which otherwise shows that the contracting officials
acted arbitrarily. * * * In the present case, resolu-
tion of the question of the optimum scientific meth-
odology to be employed in such tests, and the accuracy
of the results derived therefrom, will apparently have
to await the results of further research. We do not
believe your allegations clearly demonstrate that the
Army's conclusion in this matter was incorrect. Also,
the record adequately demonstrates that the contract-
ing officials acted upon careful consideration of the
technical issues involved and not in an arbitrary manner.
* * *11

Also, we have expressed the view that the existence of an
"honest difference of technical opinion" is not necessarily suf-
ficient cause for our Office to substitute its judgment for the
agency's. 52 Comp. Gen. 393, 399-400 (1972).

In addition, it is well established that the question of
whether a proposal is to be excluded from the competitive range
because of technical unacceptability is primarily for resolution
by the contracting agency, which must be accorded a reasonable
degree of judgment and discretion in making such determinations.
Where the record documents deficiencies so substantial that a
proposal could not be made acceptable without major revisions,
and this basis for rejection of the proposal is not shown by the
protester's evidence to be without a reasonable basis, our Office
will not object to the agency's action. See Essex Corporation,
B-182595, April 23, 1975, and decisions cited therein; B-178526,
supra.

We have no difficulty with the concept of the objectivity
subcriterion. The RFP appears to contemplate a fresh overview
of a particular area of scientific study. We think EPA can be
legitimately concerned as to whether some offerors are more
likely to satisfactorily accomplish this task than others. In
this light, we do not believe a finding of lack of objectivity
or bias is properly to be taken in its most pejorative sense.
That is, we do not believe that to conclude an offeror may lack
objectivity under the particular circumstances of this procure-
ment is to conclude that the offeror does not use good scientific
methods generally or is not staffed by good scientists. In our
view, it merely means that, given the need for a fresh overview
by a contractor which can function basically unencumbered by pre-
conceptions rooted in its prior experience, the particular offeror
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which was downgraded was judged less capable in this respect than
other offerors. This would appear to be an area calling for subtle
and complex technical judgments based upon the proposals submitted
and the offerors' past experience.

We agree that the subcriterion should not be applied in a
mechanical, unthinking manner, such as by equating experience
with lack of objectivity, and vice versa. The question, then,
is whether the record adequately shows that the subcriterion was
applied in a reasoned manner and whether evidence has been pre-
sented to overcome that showing and demonstrate that the Agency
acted without a reasonable basis.

We have reviewed the record of the technical evaluation. As
for the Emventions proposal, EPA concluded that the proposal showed
a predetermination of an optimal procedure and offered only efforts
to develop and test it. EPA concluded that the lack of objectivity
thus evident made Emventions' proposed study inappropriate.

Emventions does not deny that its proposal predetermined an
optimal procedure. Rather, it believes that since its preference
was based upon sound scientific principles and objective experience,
it was objective in every sense of the definition of the word.

As used in the RFP, we think the meaning of "objective" refers
to "expressing or involving the use of facts without distortion by
personal feelings or prejudices." Webster's Third New International
Dictionary. We note that the RFP's work effort contemplated a process
of study and evaluation, to be followed by evolvement of an optimal
procedure. In this light, we believe that to have predetermined the
optimal procedure in the proposal indicates a lack of objectivity,
in that the offeror has not indicated a willingness to become suf-
ficiently involved with all of the facts of the situation. We
think this is true even if the proposal's optimal approach in it-
self was based upon the soundest scientific principles.

Emventions next contends that the technical evaluation was
focused on more limited purposes than those stated in the RFP.
Emventions points out that the RFP requested offerors to "develop
and define" a single procedure as optimal, whereas a memorandum
written by the technical evaluator indicates that the actual
intended purpose was to "select or define" a procedure. Emven-
tions further contends that the memorandum indicates that EPA
intended to obtain a procedure to be used in animal toxicity
studies, a limited purpose not stated in the RFP. Emventions
also points out that other EPA procurements have called for
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asbestos "screening" or "survey" procedures, and that the present
RFP did not specifically exclude such purposes. Emventions alleges
that it was penalized in the evaluation because of the substantial
arguments it made in favor of screening and survey procedures.

We first note that the technical evaluator's memorandum
apparently refers to animal toxicity as an example of an area in
which electron miscroscope techniques would be useful, not as the
sole purpose of the RFP's requested work effort. Also, the fact
that the RFP may not have explicitly excluded screening or survey
procedures is not, in our view, a persuasive indication that a pro-
posal emphasizing the development of such procedures should have
been considered acceptable. We do not believe that the protester
has shown any basis for a conclusion that EPA's technical judgment
in these areas was unreasonable. Also, we do not see any basis to
conclude that the Emventions proposal would not have required major
revisions to make it acceptable. Therefore, we have no objection
to EPA's decision to exclude the proposal from the competitive
range.

At the conference on the protest Emventions complained of the
fact that the technical evaluation was conducted by only one per-
son. Emventions suggested that a multimember technical panel
should have been used, which ideally would include both EPA per-
sonnel and private consultants. Composite evaluation panels may
be desirable in helping to insure independent judgment and fair-
ness in a technical evaluation. Cf. 53 Comp. Gen. 253, 257 (1973).
However, we are unaware of a legal requirement for such procedures
under the circumstances of the the present case.

In view of the foregoing, Emventions' protest is denied. As
for the comments by several of the offerors within the competitive
range concerning the objectivity subcriterion, we share to some
extent their concern over its application by EPA. In this regard,
the narrative portions of the technical evaluation are somewhat
terse and conclusory on this point. On the other hand, we do not
believe the parties' comments have established a basis for our
Office to object to the evaluation. In this regard, we under-
stand that EPA raised questions with the offerors concerning
objectivity during the negotiations, and that the Agency has
been evaluating the best and final offers during the pendency of
the protest. Also, EPA has become aware of the parties' written
comments on this matter and of their views expressed orally at the
conference held on the protest. The conference was attended by
the EPA technical evaluator and other EPA personnel. Thus, we
believe that EPA in making its final evaluation preparatory to
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source selection has had the benefit of a broader perspective
on this issue than was available at the time of the initial
evaluation.

Deputy Comptroller en ra
of the United States




