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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 203548
B-18257¢6 -
D FEB 20 1978

The Honorable Paul A. Stone
Acting Deputy Assistant Secretary

for Grants and Procurement Management
Dapartment of Health, Education, and Welfare

Dear Hr. Stomet

We are in receipt of your letter of December 31, 1975,
refarencing the actions taken by the Yatlonal Institutes of ;
Health (NIH) ir comnection with a2 contract awarded to Delts ,
Data Systems Corp. under request for proposals No. NIH~74-P(62)~ =
132-CC. The award of this contrsct was the subject of our deci-

gion in the matter of gggghtek Incorporated, B-182576, June 25,
1975 (54 Comp. Gen. 10807{1975), 75-1 CPD 384),

The solicitation in question contemplated the possibility of |
lease, purchase, and lease with option to purchase arrangements '
for the c¢omputer terminals in question., The coantract awarded to
Delta Data on September 19, 1974, provided for the acquisition of
an indefinite number of customizad terminals. The terminals were
to be orderad as required over the pericd of the contract and its
extsnsions with a minimum of 100 terminals to be ordered. The gon~
tract also contained two l-year options to renew the contract beyond
its initial 12-month base peried. However, tha contract also con-
tained the provision incraasing the guarsnteed rental period from 1
year to a minimum of 2 years and also a penalty clause that provided
if the CGovernment temminsated the lease sny time before the end of 2
years the Government would have to pay the items' purchase price
less any rental paid up to that point,

Your lstter of Dacember 31 advised us of a number of signifiecant
details with regard to NIH's acquisition process. We now waderstand
that on March 28, 1975; or spproximately 3 months before the issuance
of the decision and, in fact, a few days prior to our holding a con-
ference on the matter, your agency placed an order with Delts Data for
the purchase of five terminals, Moreover, you advised that on Jume 18,
1975, your agency placed an additional orxder for 20 unitg. The placing
of these orders, you note, resulted in NIN's becoming 1isble for the
outright purchase of the guaranteed minimom of 100 terminals.

After the igsuance of our decisgion, which was critical of the
manner in which NIH had awarded the ¢ontract, Computek made inquiries
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to NIH regsrding the manver in which it intended to implement the
Comptroller Gemeral's reccsmendation. Our recommendation was con—
tainsd in the following paragraph of the decision:

"He thus feel that theé award made to Delts Data
was improper for the reasoms that the agency (1) indit-
inlly falled to smend the RFP with regard to the re—
quirement for type IY terminals: and (2) did not reopen
negotiations upon the significant revisionas of the Gov—
ermment's requirements. In view of the referenced dis-
continummce charge, we do not believe that termination
of this contract for conveniance would be in the Govern~
rent's best interest. However, we do recommend that FEW
not exerciss either the purchase option or the rental op-
tion for the third year of the suybject contract.”

By memorandum of November &, 1975, of the Chief, Procurement
Branch, at NIH, it appsars that as of that date 70 terminals had
been ordered and delivered. The reason atated by NIH for its con-
tinued purchase of terminalsg after our June 25 deeision was that
our decision only recommended that continuation of centraet per-
formance, aither by purchane or lsase, must cesse aftar the szecond
year of the eontraect, that is, after September 19, 1976. You re-
late that therenfter a meetingy wes held on December 11, 1975, at
whieh time the question was discuased regarding what sheuld be
dcene at to the purchase of the additional 30 units which consti~
tuted the balance of the 100-mmit minimum, In adviging NIH to
complate the purchase of the minimum quantity, you state that the
decision wus predicated upen (1) the contrapt gilving the Govermment
the right to purchase or lease; (2) the fact that NIH did purchase
units well in: advance of tha Comptroller General's decisiom; (1)
allowing NIH to complete the purchase of the minimm appeared to
be the most economical alternstive availasble to the Government;
and (4) competition would be iIntroduced st the earlisat feasible
time, that is, rescliecitation will occur prior to September of 1976.

The NIH actions which you have referenced in yvour letter raigme
a nunber of very serious questions as to the prepriety of the actione
taken hoth pricr and subsequent to cur June 25 decision. Firsr, we
express serious concern with the failure to inform us during the pro-
test process that the purchsse option had in fact been exercised in
the Dalta Data contraet. That is, dering the protsst procass the
question of exercise of the purchase option had come up and yet at
no time during the conference held on the matter at which the con-
tracting officer and numerous representatives of NIN wera present,
oY in the 2 months thereafter, was this Office informed of the fact
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that the purchase apttbn had been axercised. As you know,
section 1-2,407-8(2)/%f the Federal Procurement Regulations
(1964 ed, amend., 139) provides that "Where s protest, before

or after award, has been lodged with the General Accounting
Office (GAQ) and tha contracting agency is requested to submit
a report, such report should include * % ¢ (v) Any other docu—
mants which are relevant to the protest % & *." Tn failing to
provide us with any information regarding exereiss of the pur-
chase option we believe that NIH has viclated not only the let-
ter but algo the spixit of thiz vegulation and by doing so has
done serious harm to the viability of the GAD protest proceas.
Indeed, GAO e¢amniot perform its funetion adequately if one party,
especially a Goverrment agency, kagps tertain relevant informa-
tion to itself,

As your letter states, by the date of ocur decision 25 terminals
ware orderad, While we note that the comntraet did state a ninimum
requirement of 100 utits, had we been aware of the faet thar the
purchase optior hed been exercised and that only 25 of those units
bhad been crdered, with substantially fewer of them having been deldv-
ered, our Office might wery well have concluded that the portion of
the Deltsa Data contract regarding purchase be terminated for conven-
ience, THowevar, with no knowledze of the faet that the purchase
option had been exercised, we sav no reason to discuss this matter
any further than to state that "* * * ye do recommsend that HEW not
exercise * % % the purchase option * » & "

With regard to HEW's actions taken after our decision, we first
note with interegt that the procurement parsonnal at NTH apparently
were not made aware of our decision until late in July (and then
only by the faect that they happened to resd a synapeis of the deci~
sion iz the Geovernment Contract Reports), even though our decision
wags transmitted to the Secretsry by letter of Jume 25, 1975, and
aven though you had sent a memorandum of July 18 to the Director,
Diviaion of Grants and Contracts at WNIN, to which he responded en
August 8, 1975.

However, more significently, we feel that tha interpretation
placed upon our recormendation in the June 23 decision by NIH is
unreasonable, When viewad in the contezt of the paragraph in which
it is get, stating that the reagon that we did not racommend termi-
pation of the sntire contract for somvenience was the referenced
loase discontinuance charge, and since GAQ was unaware that the
purchage option had been exercised, NIH's interpratation that we
were only precluyding it from taking action in the third year of a
contract wae patently arroneous. Our dec¢islon elearly conveys the
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impression thet  had-itnot been for the lease discontinuance
charge we would have recommended that the contract be terminated
for the convenience of the Government immediately.

Therafore, we balleve that NIH precluded the possibility of
affective reliaf to the protesters, by its unannounced action taken
in March 1975 in exerciging the purchase optien #&nd by its continued
purchases after our June 25 decision on the basiz of an unreasonable
reading of our decislon., While we do not criticize your decision to
allow NIH to purchase the last 30 units of the nindmum atated in the
eontract, since at that point such a degision may have been in the
Government's best interest, the agetiens tgken in meking purchases
up to the 70-unit level do give us subatantisl conecera.

In aum, we balieve that from the very outset your ageney has
acted in a manner which paid mere lip service to the rights of com-
pating offerors during the procurement process, as well ag during and
subsequant to the protest process in our Office. We therefore request
that you furnish us with the reasons why your agency failed to inform
this 0ffice of the fact that the purchase option had baen exercised
prior to our ipsuance of a decision. We alsc would appreciate your
advising us of the staps whish you propose to avoid a repatition of
the seriouz errors outlined in this letter.

Sinceraly yours.
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