. 3
. /
COMF fROLLER GENERAL OF THE UNITED STATES 9
 WASHIMGTON, D.G. 20848 I .[J

Mr. 8, Nalph Gordon
Attorney at law

Parlornay Toters

Naghville, lJernesses 37219

Deay }ir, Gordsni .

Reference 40 made to your letter of April ?0, 1973, end prior
correspondence from Copay Padnting Corporation (Capay) and previous
counsol protesting the award of a puinting contract to Rovert lcilullan
and Soz, Inc, (lotallan), the low bidder under invi'stion for bids (IFB)
FL40G50.73=B=0032 izsusd by the Arnold Air Force SGtation, Tullshoma,

Tennesses,
1D Special Provisica A, entitled “Site Inspection”, stated:

Prospective biddvra sust visit and irsgpect the site of
the work., (Bee Generni Provisioca 54, Site Investigation.)
Inspsction mey be arranred by contnoting the Contracting
Of¢icer or Project Officur named in Special Provision F.
Inopections will begin at 0330 on Konday of ecch week during
the bidding period, Biddera snowld sllow approximately one
and one half tc two days for the incpection,

It is contended thnt, einces no representative from Meltullen visited and
inopectod the aite of the work after the issuunce of the ITB, its bid
phould have been rejected by the contracting clfficer., In this regord, 1t
ia elleged that tho drawinge end apecificctiirs were incomplete and that
Moltallen could not have been avcre of waet thy entire job enteiled without
o camlete visual excmdnation, IC is piected that during the site craninge
ti01 nade by Cepey, arcas of vork were inmdicated to Cepay that liziullen
would not have kno.m ebout without obserwvetion and heving received sirmiler
inctruction. It 45 contonded that the bidding wes prejudicinl to Copay
gince it was biddinz upon performing more work than lsolhullen,

General Provioion 54 cited in Spenial Frovisiom A, provided;

BITE IDVESTIGATION (1655 JAN)

Tne Contractor eclnowledres thet he g investigated and
satizfied hinmsclf cs to thoe condivior« affecting the work + # #,
Any feilure by the Contractor to equ: .nt hiwgelf vith the
evailable inforzation will not reliove air frox responsibility
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for estimating proverly the difficulty or cost of success-
fully performing the vork, # « #

In view thereof, the contracting officor considered the investigation to
be for the protection of the biddex, Further, a ropresentative of lMatlllsn
had inspacted the inatallation on July 12, 1972, prior to the issuance of
the irmediate IFB, in counection with the prwparatiom of a bid on ensther
Ird, and had made telophone inquiries after the iasuance of the irmedinte
IFD rorarding cortain aspects that he (4 not recoll, Therefore, the cone
tracting officer concluded that it was not materiol that leMullan had not
sade & 2ite inspsotion under the I'D and awardad the contraot to leMullan,

Our Off'ice concurs in the action taken by the contracting officer,
Adthouzh £pecial Provision A stated that prosnactive hildders rmat vigit
and inspoct the site, it 18 clear from thy Sita Investipation clouwex
referenced thorein that failure to0 do s» would not relieve a contractor
from its obligutions under the contwvact, Further, Inatrustions to Bidders
warrgreph 2, "Conditions Afiecting the Work," stotes that:

Bidders should vipi, the site and take such asther steps
ap may be raasonably necessery to ascertain the nature und
location of the work, ond the peneral and local conditions
vhich econ aflect the vork or tho cost thereof. Frilureto
do 80 v1l1l nct reliove bidders from resnongibility fow
eatimatinyg properly the difficulty or cost of successtully
performdng thy work, # & ¥ '

This fwxther etafiray that the inspection is for the benefit of ths bidder
Wwd not the Covcrrmaat, loreover, ibe {ntpection ¢8 for the purpose of
estsbliching the conditions under which the work is to be perforrsd and
not for the purnose of fiwing the cpecificctions, In thet resard, purae

. groph 2 of the Juntructions to Didders gtates further:

¥ % % Tho Guvermmeint wil) essums no responsibility for any
wderstending or renresentations concerning cnnditions mnde
by any o its offivcors or a~ents yrior to the execuiion of
the contruct, unless included in the invitation for bvids,
tho opecificotions, or rolnted doowwnts,

Thua, there wms no oblipation on the part f any bidder to perform beyond
tho epecificationsincdudoed in the IFB., Any understending by Cavay that

4% would have a groater obliantion under the contract than that sot forth
in the IFB boaouse of representations that may have heen made to it 4n
that rerard during site ingneetion i inconsistent with the spscifio
obliretion of biddera, ‘'thorefore, lctiillon woe undor no difforent recpone
85ihility than Cemay bvecause of its follure to meke an inveatipation afizr
tho I3 wos isonucl,
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At'we stated in 39 Comp, Gen, 595, 597 (1960), the automatic
rojaction of a bid becauce of a fallure to contorm to o purel” te.mi.-

cal or ovorliteral resding of tho stated requirements may hé sa aybitrery
a8 & talver of nanvesponsivensas to a materisl and suberant’ .l requiremant,

You have contended that the contraocting officer swar..<d ¢he centract
notwithstandiinz the rrotest in violation & ASPR 2-407,8(0}(8), However,
a failure to enmply with ASTR 2.407.8(b)(3) Aves not aficzt the legulity
of an awurd, B-160753, lieroh 25. 1970. Therofors, sinces the award has
bean mustsined, it 418 not necusdury to consider whother it was rroper o

moke the award vhile the proiers was pending,
Consaquently, the ymervi ays As denisd,
Biucerely yurs,

' ' Paul G. Dezbling

Acting Comptruvller Ceneral
ot vlie Untted Utates





