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Leonard W. Childs, Jr., Esq., for the protester.

Melissa McClellan, Esq., Department of Agriculture, for the agency.

Christina Sklarew, Esq., and Guy R. Pietrovito, Esq., Office of the General Counsel,
GAQOQ, participated in the preparation of the decision.

DIGEST

In a sealed bid procurement that was set aside for service-disabled veteran-owned
small business concerns, the expiration of the apparent low bidder’s Online
Representations and Certifications Application records prior to bid opening does not
render the bid nonresponsive, where the applicable representations and
certifications pertain only to the bidder’s status and eligibility for award, and not to
the firm’s commitment to provide the required services.

DECISION

Veterans Construction of South Carolina, LLC, of Santee, South Carolina, protests
the proposed award of a contract by the Department of Agriculture, Natural
Resources and Conservation Services, to the Blackmon Companies, Inc., of
Smithfield, North Carolina, under invitation for bids (IFB) No. AG-4741-S-09-0001,
for the removal and disposal of tornado debris.

We deny the protest.

The IFB, issued as a service-disabled veteran-owned small business (SDVOSB)
set-aside, provided for the award of a fixed-price, services contract for the removal
and disposal of tornado debris along stream channels at several sites in Williamson
County, Tennessee. The solicitation included standard Federal Acquisition
Regulation (FAR) clause 52.204-7, “Central Contractor Registration” (CCR), which
informed bidders, in relevant part, that they must be registered in the CCR database
prior to award, see FAR § 52.204-7(b)(1), and warned that if a bidder did not become
registered in the CCR database by the time prescribed by the contracting officer, the
contracting officer would proceed to award to the next otherwise successful,



registered bidder." See FAR § 52.204-7(f). The IFB also included standard FAR
clause 52.204-8(d), through which the bidder represents (in relevant part) that it has
completed and reviewed the annual representations and certifications electronically
via the Online Representations and Certifications Application (ORCA) website, and
verifies (by submitting a bid) that the firm’s relevant representations and
certifications currently posted electronically are current, accurate, complete and
applicable to the solicitation as of the date of the bid and are incorporated in the bid
by reference.”

Agriculture received 14 bids, including Blackmon’s and Veterans’ by the July 30, 2009
bid opening date. Blackmon submitted the apparent low bid, and Veterans
submitted the apparent next low bid. Contracting Officer’s Statement at 1. Veterans
complained to the agency’s contracting officer that Blackmon was not an SDVOSB
concern. When the contracting officer attempted to verify Blackmon’s status, she
found that, although Blackmon was registered in the CCR database, it was not
identified as an SDVOSB concern, and that Blackmon’s ORCA record had expired on
February 27, 2009.> Blackmon was identified as an SDVOSB concern, however, on
the Vetbiz website of the Department of Veterans Affairs (VA)." On September 28,
Blackmon updated its ORCA records, certifying that it was an SDVOSB concern.
Agency Report, Tab O, Blackmon’s ORCA Records.

Veterans protests Agriculture’s proposed award to Blackmon, arguing that the
expiration of Blackmon’s ORCA record prior to bid opening renders the firm’s bid
nonresponsive. Veterans also challenged Blackmon’s status as an SDVOSB concern
to Agriculture, which forwarded this status protest to the Small Business
Administration (SBA). SBA dismissed Veterans’ size challenge as untimely filed, and
SBA’s Office of Hearing and Appeals affirmed the dismissal. Award has not been
made pending our decision in this matter.

' The CCR is a database used to collect and manage contractor information,
including taxpayer identification numbers and electronic fund transfer information.
Kloppenburg Enters., Inc., B-294709, Dec. 10, 2004, at 2.

? ORCA is the primary government repository for contractor submitted
representations and certifications. See FAR § 2.101. Prospective contractors are
required to update representations and certifications submitted to ORCA “as
necessary, but at least annually, to ensure they are kept current, accurate, and
complete.” FAR § 4.1201(b)(1).

’ Blackmon’s ORCA record also does not identify the firm as an SDVOSB concern.

! VA maintains a database on its www.vetbiz.gov website of “validated” SDVOSB
concerns.
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Blackmon’s status as an SDVOSB concern is not in dispute here. The issue before
our Office is whether Blackmon’s bid was nonresponsive because the firm’s ORCA
record had expired at the time of bid opening. Veterans contends that Blackmon’s
bid is nonresponsive and could not be made responsive after bid opening when
Blackmon updated its ORCA records.

A responsive bid is one that, if accepted by the government as submitted, will
obligate the contractor to perform the exact thing called for in the solicitation. See
FAR § 14.301; Propper Mfg. Co., Inc.; Columbia Diagnostics, Inc., B-233321,
B-233321.2, Jan. 23, 1989, 89-1 CPD ¢ 58. Responsiveness is determined at the time
of bid opening from the face of the bid documents. Unless something on the face of
the bid, or specifically a part of it, limits, reduces or modifies the bidder’s obligation
to perform in accordance with the terms of the solicitation, the bid is responsive.
Cal-Tex Lumber Co., Inc., B-277705, Sept. 24, 1997, 97-2 CPD ¢ 87 at 3.

With respect to certificates and representations, we examine the certificate or
representation to determine whether it concerns the bidder’s responsiveness (that is,
its commitment to provide the required services) or its responsibility. Generally, we
have found that the failure of a bidder to include completed standard representations
and certifications with its bid does not render the bid nonresponsive because it does
not affect the bidder’s material obligations. See Charter Envtl., Inc., B-297219,

Dec. 5, 2005, 2005 CPD § 213 at 4; see also Nomura Enter. Inc.--Recon., B-244993.2,
B-245521.2, Oct. 9, 1991, 91-2 CPD ¢ 322 at 3.

Here, none of the applicable representations and certifications in Blackmon’s ORCA
record reduces or modifies Blackmon’s obligation to perform in accordance with the
IFB requirements. In this regard, we have found that the failure of a bidder under a
small business set-aside to provide a properly executed certification of small
business status with its bid is normally waivable and the appropriate representation
may be made after bid opening because it pertains only to the bidder’s status and
eligibility for award, not to the firm’s commitment to provide the required service.
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Cal-Tex Lumber Co., Inc., supra, at 3 n.1. Accordingly, we find that Blackmon’s bid
was responsive.’

The protest is denied.

Lynn H. Gibson
Acting General Counsel

° Veterans also argues that, since FAR clause 52.204-8 requires bidders to verify that
their online representations and certifications are current, accurate, complete and
applicable to the solicitations “as of the date of the bid,” a failure to do so renders
the bid nonresponsive and therefore may not be remedied after bid opening. The
terms of a solicitation cannot, however, convert a matter of eligibility or
responsibility into one of responsiveness. See, e.g., Aviation Specialists, Inc.;
Aviation Enters., Inc., B-218597, B-218597.2, Aug. 15, 1985, 85-2 CPD § 174 at 3;
Mobility Sys. and Equip. Co., B-243332, Apr. 25, 1991, 91-1 CPD ¢ 412 at 3.

Page 4 B-401723.2




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




