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Tlie Cbmgftroller Gene^ral; 

The tiuesiioa liais ajfisea as to M&iGtheT the Havy Ijas authority toi 
]05mit a coatractor under a ^ i l i t i e s contract (1) to re ta ia , fci)r. a; 
period of five yesirs;, reatais <iue the Qov<s;-iW!ieh.t for the upe of duch; 
feellltiee-' i& cmmxpi^tl work, aiid (S) to- use mc'h. iJuMs diiirla^ tlaioi 
peri«i fot esdiuopdiiaary, ji3ainteaaace.p]roJects.'ap$roFej3: by the. tavyi. 

Thie W&vy and Coavaxr, a Division of Geaeffal Syaaaaics Corpos-atioa, 
esQCutea a fac i l i t i es a^eaa^at,/.EDi<d.(F)-.i'i-92,. dated May 23> .1951»' wMcli 
provided fOr tise coastruetioE ami equipping of a jplant to be ueed for 
GoveraBJSjit |>rdductiOB. (AttacSaaeat l ) ' 

By letter'dateii. Marcfe 3Q> 195?, to the CMef, Buream of Ortimasace, 
Convair Request ©a. .iberaigsioato. use tiie Goverojiaieat facilitieis^ iat' 
perJ^oiHing sOB^ of ite cojoaefcial wrk» ttoier authority gsuntedl to 
the Secretary of tlae ilavy "by 10 O.SVC. 2^67, the parties eseeuted' 
aaenaiaeut 30 to th« eoatraet, effeotive Au^st 30, 19^> perjaitting 
such comahercial -uoe fear a ttera of five years epdiag August 30, 196z,> 

Por certain- Goveiraaneiit. t^rk, aaoeMEasat 30 provides that Cortvair 
pay s use charge t o the 2reaeu3?er of the Halted Ststtes within 30 days. 
after the elo.s© of. eacJi. coleaaiar' (^uasrter, ccaiKRitejaL at 2.2 perceat 'oft 
ths eetiisat^a. quart'erly Gales' dollaa*5 and 2.5 p^reeat.,of aixy calf i?̂  in 
eifscesB of the estiiaate. For cansaerciai ^jork, the cumendaeat provMes 
for' on Meatlcai coMputatioa .of " t e ^ hut iaJstsEssisî ' .of making payaeiito. to- the 
5?reasurer of the Uaitocl̂  .States,, as i s jjoroviaed for roatale for Govejrament 
work,.- the amouatt's cceaputed for .cceasaereial -aorls are est- asMe^ in a fuM to 
he used for extrstordinary aalateiusaice.eiscpeap^^ subject to the approval of 
the- Bureati. of. .&-wai -^eapocis. - Azty uEOsspeMed fuMs reraairi-iB^ .at- the 
exgiraticai of the tdra , Au^iot 30* 19^# are to he covered Into the 
rreasory. (Attachaent 2) fj». 

Our review aiBcloaed that as of August 31* 1961, a total of $l4l,306 
ia reatals for coiiBasrcial use of the facilities, bad been accuiaulated ia 
th© fund, aftsr deductioa of $1,̂ -̂95 ̂ o? esrtraordiaary saainteaance ex­
pended xd.th lEivy approval* Sis other projects in the total aittaunt of 
$199f22T have been proposed by Convair. Of these, one in the aoaount of 
$10,000 t'jas approved and t^io in the amoimt of ̂ 9,227 ̂ rere disapproved; 
the Last three proposed ia June I96I la the total of amount of $120,000 



are heinis .hel^ in ^!) .̂yanee' "by tha. tifevy hr̂ caiaoe of inQUl^ies laa&e by 
this- Division eoaceni.ins the' proisjriety Cit th i s leassStnî  arrangeiacnt. 

Leaeee of Govermseat property gsre governed hy kO. y.S.O. 303(^') 
whlca .st^tsiQ 'that, ekcopr̂  a^. otferfalfije provid«j<S, hy law> suefe .leaeiag: 
shall ho for a aioaey coasi^iSl^tio^ only'and- tliat. a kintal a^eeaent 
slhail not' ine'ludQ ««:̂  pyavieloa for tJjs: a l t e m t i o i , repai?' or iaaŝ rovQ-̂  
jfteiit of such, proparty as- .papt of thai conaia;Crat.ioiii.- for th© rental* I t 
^x-tSi^r prO'adLcliaa.'thati ail-'r«atal-s -slall ^9' COT^J;^ -toto thi*i- iSr^a.eary-, 
ae jfiiGcellisineou ;̂ 3rsc.:f?ltt'a«- iQ'U£,C* 2667 prov^j-le^ f6r t t e .to.s,lng . 
of noao5E8?ss' Qovo.ras^oiit.p^p'Qrty hy the 3.<:ittretâ -y of a- military 4.ep^rt* 
sssut. whenever M. eonsiderij it-. aS-vauta^eou? to the. •0i.itteS ^'tates* lOi U.S^C. 
^6T(^:)(.-5)' statist that-, acj^tfithstE^in^.'the prQv.i0iom3 of ^O'tf.S.C.. 303(b), 
sucli'a.ioase :asiy ,pr«»vid©; .for" th!©- ffai^itemac©,. protect-ioa,, i*opEiir>- or| 
roSit,orat-l6n: of' th0-. li^ased' |fr-Qiai-Se». aa p^et ot a i l of tho cosisidoisfstiono 
10 U.S.C. i6$-7(d)- srovideis:'tliat\ topisy reatale: rec-ei^?sd laaSor- stic-̂ " leaseB 
Bĥ Mi "be covors.^:.iat© ths: Srt^sury as 'mi^ccgllan^ou?-' i'ecisJipts-. 31 ,U.3.0« 
kBk̂  P|'Ovido$--that.th.e gros© ssaoust-. of a l l . EcnQy© .r&eolved tẑ cm. \j5jatevor 
i3oim''.oei ohall ."bS: p&ioS! Into- tM Tr^stia^ afe ejoouj; ais possih-la: i^thout saiy 
dijjductiO^' for ©ay ,e:jtpansei3- oii* claiai' of aajy description, iil'jatf^evei'. I t 
iu noted t tet : in 35 '0ois^» C«0n.*: 1.13> a. ..leas-ii^' agreera^mt in. a, G6A. co?atract, 
alEjost identical. xjithasjeEdriOEt 30,. xja,̂  he1j% td ti^ te violation 0:̂  th is 
.statute* 

On June 27, 1961, foiloijylns'- iiJf.OKiial discusGioa© \7ith ca. riepr©B©afc.-
atlvi? of-.thss. Oenei^ .Coims#i»-?j' Ofĵ iei*,. tho. Defsjie«5 Accouatinig aM.-Auiait-
in^ i>ivi0-lon-issue4 a. lett?s? report to th0 Secrotary of thfe ilfavy. <iue.s- ' 
tioaing thO: lo^ilitjiit of the i-etention by Convair' of" rentals. (|ue- tho • 
Gov0rm$nt.- to .̂b .̂- v.is0.,- if' neisd^d,-.. .-foi?' extmOi'diaary mizyiena.tic.0. Tfd 
toolt the; positios tijat .aji.. undefined and. tmspsclfie^i_ asnoimt of ejctra-
ord±aa,ry staiat'osiaace i s naii. proper eoasldoratioft far a leaso; uM ẑf 
10 U.S.C. 2^7Cb)('5)':.' Jfiirthe -̂̂ -sjS^ Btat<?d that t t e ©ta-feute-doso "aujt 
specii'y eacSiraoixlinary EiaintaiQBCQ as eojisidej^atloa, nor dmn i t perdit 
the coatraotor to retaisi a l l ' o r part" of ths jaoaey consisiereition i"or ' 
the tern of- th$ leas©* (.4tts,clffiisat 3.-) 

Tfee A-ssistswit .Secretary of -fche Î avy (Imstallationo and Logistico) 
suiteittisd thfi Ila'Ty' s forjaasl poaitioa. oa our finding' in a I s t to r diŝ tod 
Septesi£>e|' 13, 19^» (Attaclaii^nt. 4) ife stated that the (jucation la '• 

- e3smt-ia.iiyone. of l^ssal' Mt«5r^ret$tioa of IQ U.S'.O. 2667, aad he !«-
corporate^ thd! view* of the General. Goansel of the Ifevy in his rapiy. 
fhi? Kavy coatsads- t ha t , 

( i ) according to th(& House.̂  Beport on the h i l l , the maS^tonaace 
and rep^iir provision ''mo included ia the statute so that 
sach XcaaeA ple.Hfc- couM ho placed oa a self •nsin&alnlnQ 
l)a0ii»> and also hecausQ i t TTOUM aifpsa.r to ho iapractlcahlo 
for tho Gov̂ Hraffiient to assume the obligation for aaiatanaiico 
and repair at GovemcKnt eijpsas©; 
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(2) siainteaanc© laay he ."noraiaj," or "63ctraoaxlLiaaryj>" and sine® 1% 
may 'tje diff icult to predict t-tet thej mmxxt of e?{trao3:̂ iiai3,ry 
aiaintenanc© Eiiay be over the long tora of a .lease, i t ie fa i r 
aad reasonahle to have tho lessee 's lons^-tc-ina anaintenatace ohli" 
geitioh aecr?.id: in periodic iiigtalliaenta^ 

(3) it io essential to provide for yuch contingency by thQ acciiumi-
latioa of fund© frcsQ year to year.T'ilth a cost lialtetion, lit 
terffls of tap agreed rental, on the work the lessee irill be rc^ 
quii'ed to do| ^M 

(k) un t i l tha tfexsa of the lea^e e^ipires, th©ra ax© ao "money rent­
als* tv^ich 'are required to 'î® doposltijd. in the. Sreae^ry. 

Th0, UovuB̂  Beport" on the. h i l l clearly show ttiat i t me .intended to 
authorise mintenaac*) and repi i r hy th.(* lessee afe consicl.0ration for the 
leas©,. f3P timt (̂ !fih. leaseil p'Lant cou.M be placed on $. oelf-iaaintainijjs 
bsiOi£S» Hdwaver, th©' rex^os^ also.s tates that a i l money rentals received 
directly uEiderany Bwh leassestrould h© paid lato thb Tres .̂sm'y as Ms* 
cellBneous receipts* 

Ue roco^ialse the difficult ies e:?perieac(^ hy the favy arid Convalx' 
in attesniJting to n6sot:ii.ate '&• IsE.se on ths. "basis of e^rfcraordinary laEiiate* 
nance as considoratibn fo:i? the lease. I'Jhile aor/aal saaintenanGQ and re ­
pair costs laay h^ aatieipat-ed. on th?' basis of paat exporience, ejstrar 
ox-jSinaK-y ajaiat̂ sriancei costs are- generally unpr^^iotahle. I t ' ceeias 
ualifeely tiiat> as & practical imtteir, either pa,?i;y could reasonably 
agE'ss to an. unid'sntlfIc-Jd, and uapr'Sdictahle' cost as- consideratioa for a 
lease* I'herefore^ th« psirties agreed to set up a .Jsonetary iUad to b$ 
used ^ea , . atid if,, eJctrao-rdinary jaainteiiaaeG projects were roquifed aurl 
approved. It. i s our opinion that uMrOS' thscje clrcumatances considei^-
t-ioa .for the leaae if? the money reatalci specified ia the lease. 

In thie rogaM', i ^ i l e thei^: i s a. difference hettrQca ^0 U»S'.C. 
303(h) and 10 U.S.e. 2(367 iii. ^^at, coastltutes eonsideiiiation for a. leig-ee 
o£ Sovermlent property, they both prcjvide that raoney rentals shall be 
deposited ia tlie "DreaDKry* FUrthor, 3I U.S.C. ^Bk prov:!.deB for the 
depo3ii} of the gross emamit of a l l rental moneys for the use of the 
lljiited States into tho Treasury. However, tho .favy has cosEaeriited tha t , 
unt i l thg tes'a of th<5 leas© e^^ires, there are ao money rentals received 
uhXth are required to be depo«3xtf?d in the *rreaaury. In 35 Cojop. CJe.tt4. 
113J siiailaff proYl0ionS in OSA lease© ^ r e held to be uaauthOrl^fS^, and 
"the Comptroller General, stated," on page H6 , that , "Action should bo 
taJiea in your .Administratioa to revis© the contracts and contract forms 
accordingly tmd to deposit into tho Treaa'ury aa Mscellaneoue I'^oeipta 
any g^aounts now heJjd in the reserve fando." 
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Instructions are requested as to the aotlasx to be taMea in thia 
matter. 

i » •• ••->•---. 

Harold H. Riibin 
Associate Director 

Attaeteent-a {k) • \ 

B-.li4r>73S-0.Mo j January l 8 , I962 

Diz'sctor, Dof G.rae IccouatiKg and Auditing Division 

-̂̂ '•'̂  Retursisd. As pointed out i a th© adtainistrati'v© rcsply, i t i s 
stated In House Repc3?t Ito* 6239 80th Coj^roaso which coBprisoo a part 
af th® legis'lativo hi.stdEy of "10 U. S. C 2667, that t to purpose of 
porKiitting th© Eiiaintoaance and repair Q£ Heasod pE^mises to. aorv© as 
part OS' a l l <sf the coasideraticm for tb© leas© ^ tbs property was 
"s© that oaeh Isased plant eou-ld b@ placed oa a solf-fijaijatainiing basis" 
and "because i t xfouM apjjsas" iRroractlciabls f o(? t to Oovsrmient- to assuaie 
tbe qblj-gation. for ffiaiateiJtiance aM repair at Qov^rmBz^ oispenso."' 

In.vi.ew tbaroof, ue seo no seuM ba^is to dis&gre© with tho ad-
. minis trativ© vi^u that the sta tut© ps.£=,s5jlts isectraee'dimjs^ as mill as 
cE'dixjasy- Items ctf isiaintenancQ-, aa those ttems aro ©s l̂-QiJBd tn the 
adedaists'atiiKJ reply, to ses;*v3 aa pari os? a l l o? tha coffislxliSiratica 
£m^ tho ' lease. 

IlaVlag j?eacted tVils ooMlusionj question t ten SK'ises aa to 
whQther tbe Isas® te:t''.ttis "make proper provision for funding <3Jstra~ 
ordijoary EalnteaaeiE©, or whe.th©r th© fusads sot aside .tbs?2f©f or in tho 
apeoial account represent raom^ rentals roceî tRsd by th© GoverrwiBnt 
dSxect3y uMer tho loas© requlreig to ba deposited as iaiscoXlanoouQ 
receipts, EQlativo to tlxis point, the l̂ fevy eiq^lains i t a position 
aa f ollajss 

"Sissee i t sey bo diff icul t , if not imposelblSj to 
p^citct the aaouat of the work isa the lattss* catagcsify 
ĵafstrafflpdiKsazy tralutes^ic^ which say acc2cue cfVQr the 

. lorjg term of a Isase, the most practical Mid effootivo 
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'J^iivmm m^ -t^ ^ iid'IS^ %^ mmmH:« I>t3rdtoik ^ •mfk 

t<o$.>ffi, '£iadtYt«»»jE%Mii -iQft»^«4dim"^j)t3rui»|. Ills* tmi% ^ 
ixirioilM^' -iK t̂î )0intt«!t4i«- 0{}. %m t ^ m ^ma^ t2si> aitMMi-

'«:u3(tii^^%ft '%]C9i;g«4««i« ^i!(^i,x^^imm$ mpeda?' imSi p»i^iim«ii*>r 
•ifimi '^t^^im ^M tio ^mtfXm tm- tm bsr tlw «9ottmil«w 
%±m i3t <mm ''<^9^ ttm y»m tt 7*^3^ <^ '^ bi^'Wxm dl 
%\m 'immm^M <^ll«$>ti^ tm mv^imkif At nm timm 

ib» £^3^, mums^ K^ y m g ^ ^ t ^ •ms^ ««U0lpjK^«d mA. " p ^ 

' ^im t w m <iC t$i$ "immt. i t 1$ p l« l s i# t a 'tim boitti 

.̂MttiKl z ' ^ ^ m 'aistii Un ii»i»i tmm- msi>im»* ^xmPtm^ 4i»iU)K ttM» 
"iw«:i09N̂  -oC t ^ 'le«»ft' tbi^ cm^in^idm <mi b« c«dpywl u^cfli %& u#«k i»i)ol)i 

c^)it> l^l|j@s^taMQec« ':!t3R-i!«t«i3itiei^ fOf litM» Xtitjc^- tsr t&ft (7«i!plmot«r «3i«rlinfx 
tte^ t«rai. ie«r tb* 3«Kii»i» ior OINI f^^* te- tmrmitiikiimii '^ih ix^ir(ms^!&msif 

b# « tmmmib^ i-mim^im <Q0' tism b^md mtiborltsr 3?riii;»t»d aim '.aSM^m:^ 
'ikgaofUim^ t& ^,^m&^ib1i:^ tbd txtem tod c<!nt^ti«fi.i«» ipoldtmfs*- t>o !«*«>(!»« 
iris; pdr<»|p4ar't:(f^ oixi 'ooli' i$^c^?cHii<sl«it^ trtt^ Uui %BH^'U:^'m ')Uil«sii t# 
oi3ivi».t)» 1,Y^ rmadk itxs> •^ps);g^x^ti0s:m tor 'tte ooad ^ mtt^msiXim aM 

I'sjRodit 'v^om <;lc(ipi:iî t«!4 &« ;̂ )lj»i£stllii»»ou9 s'taeelptci prl<sr t o <t»p"lrfttl<i«î  (3t? 
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J3»3iif?738-0,M. 

Sossimij. pagea 'l$9?.i lS99* '̂ Q̂ feel , therefor©,, that tha sinountp set : ! 
asiddj on tho hooka of tfes coatractoi? do .t)ot ropr©8Qn.t xuonsy rantala , j 
iJil.t@ctl^ j,*©c<3iviad und'or- th© Isass but that asa -amount o^^ual to th© ; 
bal<aisjo therein bsco^ss 3® on^ whon th© leas© torsi esqiiresn. j 

Accordinisiy,. l©aae t©r,aa such as oontalns'd in â aeKaiiEsnt. Hp. .30 ; 
netid .not b© fus'thesr queatioriad regardiifig t t e aatter considiai'ed herein. ! 
Hm-JSTOr-j projecta approved as extf^-iiordiiti^iy tijalatenane© iteois should i 
bo acrutinised to do-teralao tfoat auch Items as-e, .tn fact^ projccta ! 
thai could othert-jias be proper:^ chsirgcd a^jalnat a|),prcprlatio"na for = 
itialiitQKS'nco and rspa-irs. ! 

I 
FBAHK Ho :WEITZEL : 

i 

Amtistmit. (Josiptrollsr Ueneral \ 
of t to toited States 

At-tacteeiiit.s 
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