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The Comptroller Gene‘ral" :

The questmn ha..: meisen a6 to. whether the I\Iavy' has aut}writ,] £0
permit & contractor under o facilities comtract (1) to retain, £or &
period of five years, rentels due the Govermment for the use of cmchf
facilities in camereial work, aud (2) to use sueh funds during this,
period for e:ctmordimry maintemnce pro.]ecta apprwed by the 'éQ‘av,y‘. ;

The Navy and Coavair, o Division of Geperal Dynamics Corpm'a,tion,
excouted a facilities agreeashnt, NOrd(P)-ik92, dated May 23, 1951, vhich
provided for the construction and equipping of & plant Lo be used for
Govermrezz“c production. (Mte;c}ment 1)

By letter dated. Karch 30, 1957, to the Chief, Bureau of Ordmance,
Convair: raquesteﬂ pemiasion to use the Government facilities im
perfommg soms of ito comiercial worke Under suthority. granted to
the Secretary of the Navy by 10 U.8,C. 2667, the pertics exscuted’
amendment 30 to the contract, efﬁ‘ective August 30, 1957, permitting
such ‘commercial uge fer a tern of five yea.rs ending August 30, 1962.;

. For certain Govermnent vork, amendwent 30 provmea that Convaly

ey & use charge to the Treasurer of the United Stautes within 30 days
sfter the elose of each calenfar quarter, computed st 2.2 percent of

the eptimated qmrterly saleg dollars and 2.5 percent of any saleg In
excess of the estimate. For camicrcisl work, bthe amendment provides

for on identical computation of reat but instesd of making paymeuts to the
Treasurer of the United Stetes, 28 is meovided for rentals for Government
work, the amounts co:nputed for commercial work ave set aside in & fund to
be used for extraord.mmry maintem.nce cxpenge, moject to the appxowl of
the Bureau of Maval ‘Wea,pons. - Any unexpended funis rexaining ot the
expiration of the term, August 30, 1962, are to be covered into the
Treaoury. (Attachment 2) ' A '

our review diocloaed that a8 of August 31, 1961, a total of $141,306
in rentsls for eomzdércinl use of the facilities had been accumulated im
the fund, after ded.uc‘cion of $1,495 for extroordinary mainfensnce ex-
pended with Mavy approvale Six other projects in the total smount of
$l°9, 227 hove been proposed by Couvaire OFf thece, one in the anount of
$10,000 was approved and two in the amount of $69,227 were dic,approve&,
the last three proposed in June 196k in the total of amcunt of $120,000



ara belng Izzelé in abgyénce by the lﬁa.vy becauae c.:i’ inquirit.a nade by
this Division cancc.ming the propriety of this Lcaamg axyengencnt.

Leases of Goverpment prOp: rﬁy are governcd by kO ¥.8.0. 303(b}

vhich stotes thab, okcept as otherwise provided by lav; such leaeing
shall be for o money consideration only’ and that @ rental sgreencnd

shall not include eny provision for the alteration;, repalr or improve-
went of such property as part of the considerstion for the rental. I
further provides that all réntals shall by covered finte the Treagury.
28 miccellsneous yecsipte. 10 U.8.C. 2667 provides for the leosing

of nenoncess Govermmant property by the Bacretery of & ailitery departe
ment vhenswer he considexs it edvantageous to the United Hlabes. 10 U.S.C,
EQﬁf(b)(S) gtaten that, notwithetanding the provistoms of 40 ¥.8.C. 303(h)
such a_lease may provide for the maintensnce, protecticn, repsir,
regtoration of the leased Qmmieea 28 pazrt or all of the cmi&em‘c*’ Olto

10 U.8.C. 2667(d) provides that monsy rentale received upder such leasca
sbell be covered inte the wcaaury a8 miscellanegus receipts. 31 U.8.0.
4Bk, provides ¢hat the gmross cmount of all memeye received from vaatever
goureg shall be p:-ic& into the Treasury of 600y as possible without sny
dednction Por pay eipenscs o claiir of any description vhatgoevers It

is noted that in 35 Camp. Gems 113, o leasing sgreaient in o GBA contzoeh,
oluost identical with emendient 30, was held t6 be ia violatiﬂn @i" this
statute.

Or June 27, 1961, following informal discussione with a represent-
obive of the General Counsel'm Office, the Degfenge Accounting aud . Aidite
ing Piviedon: :.armml a letter yeport to the Secrotory of the favy. q_ws-
tioning the legality of the vetention by Couvdir of remtals due the:
Govermmaont: 4o be uvsed, 1f needed,. for extrgordinary maintensned. We
toolk the position that en undefined and uagpecificd amount of exira-
oz::linaw min%enance is not pr@per eonelderstion for a lezse uhier
10 U.8.0. 2667(1)(5). Turther, we stated thaty the statute dozs not
gpeeify extraondinary mmintedance o8 consideration, nox dogs it pezmit
the contractor to retain oll or part of the woaey consideration for -
the term of the lease, (%i.ac‘?mt 3)

The Assistant Sécretory of the Wavy (Imetallotions end Loglstics)
suknithed the Navy'es formbl position on our findiug in e letlter dc«,tc.ﬁ.
Jeptember 13, 196k. {Attachment k) Ie stated that the guestion is
-essentially one of legal intérpreistion of 10 U.8.0. 2067, evd he fu:g-
corpomceﬂ the views of the Genéral Counsel of the Nowy in his reply.
The Novy contenfls that,

(1) &ccordiu %o the House Report on the bill, the maintenomce
aod repair provision wac included in the statute so that
esch leaged plext could bo placed on a self-mmintaining
baeid; and aleo Lecause it would appear to he :IL.pra.cbicable
Tor the Gwmz'mnent o assune the obligation for maintenance
and repair st Covernmont cEpense;
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(2) msintenance may be "normal’ or "éxtraordinary,” and since 1%
may be aifficult to predict whzzi: the iount of extraordinary
malntensnce nny be over the long teym of a lease, it ig Lair
dad reasonmble o have the lessee's long-term maintenance obli-
g,c.tmn acerne in periodic ingtallments;

{3) it ic esacutinl to provide foy wuch com.inbemy by the accwmi-
lation of funds from yeer to year with o cost limitation, 1iu
ferms of the ogreed remtal, on the work the lesse¢ will be re-
quired to do3 and

(4) votil the tg‘zﬁn of the leage expirves, there are no "money rent-
gls" vhich ave reguired to he deposited in the Treasuzy.

The House Report on the bill clearly chows that it was intended to
outhorize mointenancd and repair by the lepdee ab consideration for the
leaso, 5o that each leassed plant could be placed on A esc.lfnmammmmb
basise Howéver, the véport also states that all money reatels received
direttly under eny such leases would be peid into the Treasury o nige
- cellaneons receiptss : :

We recognize the &if“icul.’aieta e‘cpericace& by the Nevy and Comral‘.
in attempting to negotiate d leage on the basis of extraordinsry nnintes
pance as considerabion for the lesse. While normal mointendnce and re-

pair costs may be anticipsted op the basis of past experience, cubra-
oxdinayy minﬁermnae costs are generally unpredictuble. It seens
unlikely that, ag & practical matter, eithey porty could reasonebly
agres t0 an unidentified ond uapredictable cost s conslderation for &
lease. Therefore; the parties agréed to set up a wonetary fund to be
used vhen, and if, ektraowiinary maintenance projects were required and
approved. It is our opinion that under these circumstances considein-
tion for the lease i the wmoney rentals specified in the lease.

In this mgzmi, vhile there is & difforence Eeﬁmeﬁ L0 ¥.8.Cs
303(b) and 10 W.8.C. 2667 in vhat constitutes consideration for a lease
of Governmient property, they buth provide that money rentals shall be
deposited in the Treacury. FRarthor, 31 U.5.C. "84 provides for the
deposit of the gross amount of all rental moneys for the use of the
Un:!.*l:eﬁ dtates ilnto the Preagsurye. However, the Favy hac comented that,

til the texm of the lease ea@h~eu, there gre no moncy rentals recelved
whic_h are required to be deposited in the Treacury. In 35 Comp. Geni
113, similar provisions in GSA leases were held to be unauthorized, dod
the Comptroller Ceneral stated, on vége 116, that, "Action should be '
taken in your Administration to revige the contracts and contract foras
accordingly snd to deposit into the Treasury as wmiscellansous receipts
any amounts now heid in the reserve Huinds.”



Instructions are requested as to the actiom to be teken 4n this
watter. _

Farold H. Pubm
Agsociate Director

Attechments (&) ‘ . o

_ ; rbi
B-145733-0.M. - Jammary 18, 1962

Director, Defonse Accounting and Auditing Division

« Returncd. As polinted dut in the administrabive reply, 1t is
stated in House Report No. 623, 8Oth C@mgmas,, which comprises a part
of the Jegisinative history of 10 U, S. 2667, that the purpose of
peruivting the maintomance and repair @f leased premsisss Lo serve as
part or all of the consideration for the leoase of the property was

130 that cach leased plant could be placed on a self-meintalning basis®
and “because it would appear ispracticable for tho Government to assune
the lej@ation for maintenance and repair at Covermmput @zpense.“’

In view theroof, we cco no sound basis to disggree with the ad-
winistrative view that the statute perwmite axtracwdinary as will as
ordinary itews of mimename, as these terms are edplained in the
adninistrative reply, to serwve as part o all of the couslderoticn
for the’ lease.

Having reachod this conglusion, questicn then arises as to
whother the lcase terms wals proper provision for funding extra-
ordinary maintensnee, or whether the funds set aside therefor in the
gpecial account represent mensy rentals received by the Governnent
directly under the leass required to be deposited as mlscellanoous
receipto. Relative to this n@ﬂ.nt, the Mavy explains its position
ag follovss

nSinee 1t nay be difficuls, if not ieposeibls, to
predict the anount of the work :i.m the latter categoary
[axtraordinary minﬁcmucg which sy accxrue over the
Clong term of a lsase, the mosd practical apd effective
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dhdar he tepas of the Yeuse 1o soosy for rentel s dus the
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Sogsion, pages k592, 1899, Wo feel, thevefore, that the amounta sed
acide om tho books of the coubractor do nob represent uonsy rontals
divectly received undor the lease bud that an amount egual to the
belunce Hherein beconss se only whon the leage teram explres.

Aecordingly, lesge terms such as contalned in amendiuent Ho. 30
nged nob he fupther questioned regarding the wsbtler considered berein.
Hovever, projocts approved as extraordinary salnlénance itess should
be serutinised to deleramime that such items ave, in fact; projects
that could othervise be properly charged against appropridtions Low
mintenanée and repalyvs,

FRANE H. WEITZEL

Assistant Cowptroller General
of the United States

AtSachnents



