




United States 
General Accounting Office 
Washington, D.C. 20648 

National Security and 
International Affairs Division 

B-255112 

December 1,1993 

The Honorable John Glenn 
Chairman, Committee on Governmental Affairs 
United States Senate 

The Honorable John Conyers, Jr. 
Chairman, Committee on Government Operations 
House of Representatives 

In response to your requests, we reviewed certain matters relating to the 
Department of Defense Acquisition Law Advisory Panel and its final report 
entitled Streamlining Defense Acquisition Laws. Section 800 of the 
National Defense Authorization Act for Fiscal Year 1991 (P.L. 
101-510) directed the Department of Defense (DOD) to establish an 
advisory panel (referred to as the Section 800 Panel) on streamlining and 
codifying acquisition laws and to issue a report on the Panel’s actions to 
the Congress in January 1993. 

As requested, we (1) reviewed whether the selection of the Panel members 
and the operations of the Panel fulfilled the requirements of the Federal 
Advisory Committee Act (FACA) and the Panel’s authorizing legislation; 
(2) analyzed and described the information-gathering and analytical 
approaches the Panel used; and (3) reviewed the Panel’s report and 
determined the extent to which the report presents opposing, or otherwise 
differing, views to its recommendations for statutory change. We did not 
review Panel recommendations to retain statutes. Appendix I contains 
more details on our scope and methodology. 

As agreed, we also identified Panel recommendations that, if adopted, 
would change acquisition laws applicable to all federal agencies or create 
new inconsistencies in the statutory requirements for DOD and civilian 
agencies’ procurement actions. Appendix IV presents this information. 

The Panel’s activities complied with the requirements of FACA and the 
Panel’s authorizing legislation. The Panel members had expertise in 
acquisition law and procurement policy and “diverse experiences in the 
public and private sectors,” as required by Section 800. Given the Panel’s 
overall mandate to review and recommend changes to acquisition laws, 
the members’ professional qualifications and experience also fulfilled 
FACA'S balanced membership provision. In addition, the Panel’s 
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administrative actions satisfied FACA’S procedural requirements, which 
include filing a charter, publishing timely notices of meetings, conducting 
meetings open to the public, and preparing detailed minutes of meetings. 

The Panel had six functional and two ad hoc working groups that were the 
focal points for collecting and analyzing information on major statutes and 
preparing alternative proposals for legislative changes to be decided by 
the Panel as a who1e.l The working groups obtained information on the 
impact of statutes and proposed recommendations for statutory change 
from a variety of sources, including Panel members and their 
organizations; legislative histories and actions; comments solicited from 
military departmental staffs, other government agencies, trade 
associations, and other private sector groups; and comments received 
through Federal Register notices and at Panel and working group 
meetings. The working groups analyzed the input and relied on their own 
expertise to propose recommendations in line with the Panel’s goals and 
objectives. Before voting on proposed recommendations, Panel members 
often solicited additional information and comments. 

The Panel’s report includes views that differ from its recommendations, 
although the Panel was not required either by law or the reporting format 
it adopted to report on the views it considered in formulating each of its 
recommendations. To put our findings in perspective, we placed each of 
the 335 recommendations for statutory change in the Panel’s report into 
one of four categories. For example, we placed 184 (55 percent) in the 
category “substantive and/or differing views.” The two factors we 
considered most important in placing a recommendation in this category 
were (1) whether the Panel’s recommendation would substantively change 
major DOD or governmentwide procurement statutes and processes and/or 
(‘2) whether the Panel’s report or other information showed that either 
government or private sector groups within the acquisition community 
disagreed with the recommendation.2 The Panel’s report cites differing 
views for 71 (39 percent), including in-depth discussion of differing views 
for 30, of these 184 recommendations. 

Approximately 26 percent of the 335 recommendations for statutory 
change appear to be noncontroversial, because they are limited to 

‘Each working group consisted of at least two Panel members plus supporting staff. 

Ttpposing or differing views on a particular recommendation were not necessarily uniform. For 
example, in some instances, individual Panel proposals were considered too limited by some and too 
far-reaching by others; in other cases, commenters proposed alternative statutory changes inconsistent 
with what the Panel proposed. 
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repealing outdated or superseded laws, rewriting laws to eliminate 
redundancies and inconsistencies, or improving clarity. Another 
15 percent are limited merely to conforming statutory language intended 
to bring the statutes into agreement with Panel recommendations to 
change other statutes.3 For 15 recommendations (4 percent), it was 
unclear whether the proposed statutory changes would generate 
opposition to their adoption. 

Background Section 800 of the National Defense Authorization Act for Fiscal Year 1991 
directed the Under Secretary of Defense for Acquisition to appoint a panel 
of recognized experts in acquisition laws and procurement policy who 
“reflect diverse experiences in the public and private sectors” to (1) review 
the acquisition laws applicable to DOD with a view toward streamlining the 
defense acquisition process; (2) make any recommendations for the repeal 
or amendment of such laws as the Panel considered necessary; and 
(3) prepare a proposed code of relevant acquisition laws. The final report 
was submitted to the Congress on January 14,1993. The Section 800 Panel 
operated under the sponsorship of the Defense Systems Management 
College (DSMC), which established a Panel Task Force of DSMC, military 
department, and Defense Logistics Agency representatives to provide 
research and administrative support to the Panel. 

The Panel grouped DOD-related procurement laws into eight subject areas 
for review and reporting purposes: contract formation; contract 
administration; service-specific laws and major systems statutes; 
socioeconomic 1aws,4 small business, and simplified acquisition threshold;6 
intellectual property; standards of conduct; defense trade and 

cooperation; and commercial items. Throughout its work, the Panel 
concentrated on formulating changes to streamline and simplify the 
defense acquisition process and to improve DOD’S capability to purchase 
commercial items and technologies. Two major Panel proposals, for 
example, would exempt commercial item procurements from numerous 
requirements and increase the use of simplified acquisition procedures. 
The Panel’s review of more than 600 laws produced an 1,800-page report 

3The Panel’s report cites differing views for seven of the recommendations in this category 

%cioeconomic laws may require that government contracts implement national public policy goals. 
For example, a government contract may contain clauses prescribing how a contractor is to 
compensate employees. 

5The term “simplified acquisition” refers to a government purchase awarded based on simplified 
procedures that eliminate such elements as written price quotations, full and open competition, data to 
support price reasonableness, lengthy contracts, or other contracting requirements. A threshold is 
usually stated in terms of the dollar value of the purchase. 
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with over 300 specific recommendations to amend, repeal, delete, or 
consolidate statutes, and in some cases, create new laws. 

Since publication of the Panel’s report, many of the Panel’s 
recommendations have been incorporated in whole or in part in other 
procurement reform studies, such as the reports of the Defense Science 
Board Task Force on Defense Acquisition Reform and the National 
Performance Review. Also, comprehensive legislative proposals recently 
introduced in the Congress to streamline or otherwise revise government 
acquisition laws contain language directly from or similar to Panel 
recommendations. These bills are scheduled for review, debate, and vote 
in the coming months. In subsequent work, we will be analyzing the merits 
and potential impact of several of the Panel’s major recommendations that 
appear in procurement reform legislation relating to commercial item 
acquisitions, socioeconomic laws, simplified acquisition thresholds and 
procedures, and electronic commerce, among others 

Panel Selection and FACA, Public Law 92-463, as amended, provides a means for the federal 

Operations Complied 
government to account for and manage federal advisory committees. The 
Section 800 Panel was subject both to FACA'S requirements and those of its 

With Statutory own specific authorizing legislation. Section 5(b) (2) of FACA states that 

Requirements advisory committee membership should “be fairly balanced in terms of the 
points of view represented and the functions to be performed” by the 
advisory committee. F’irm standards do not exist in the statute or 
implementing regulations for determining what constitutes balanced 
membership. However, under relevant case law interpreting FACA, what 
constitutes balanced membership with regard to any particular advisory 
committee depends upon the committee’s overall mandate. 

The Section 800 Panel was composed of 13 individuals with extensive 
experience in acquisition law and procurement policy issues. The Panel 
had seven members from the government and six members from the 
private sector. Three of the government panelists and four of the private 
sector panelists were practicing attorneys. 

In assessing the selection of panelists with respect to the Panel’s overall 
mandate to review and recommend changes to streamline and recodify 
defense procurement laws, we found no basis to conclude (1) that the 
Panel was not balanced within the meaning of FACA or (2) that the 
selection of panelists failed to “reflect diverse experiences in the public 
and private sectors,” as required by the authorizing legislation. 
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Regarding your specific questions on these matters, none of the Panel 
members was selected as a representative of small business owners, 
minorities, women, or defense contractor rank-and-file workers. However, 
such representation was not required by FACA or Section 800. We asked the 
panelists to briefly describe their backgrounds and experiences relating 
spectically to small business, minority business, women-owned business, 
and contractor employees, and we received responses from 10 of the 13 
Panel members. The panelists’ responses described experiences dealing 
with acquisition issues affecting all of these groups, while representing 
clients or serving as program advisors, legal advisors, government 
attorneys, or policy experts. 

In selecting panel members, DOD officials said they were looking for 
individuals with extensive backgrounds in acquisition who would be able 
to devote considerable time to the Panel. They said that, given the breadth 
of the Panel’s mandate to address all aspects of acquisition, they selected 
panelists with broad knowledge and experience in dealing with the whole 
spectrum of DOD acquisition policy and legal issues, including those 
relating to these groups. 

FACA also requires advisory committees to follow certain administrative 
procedures. These procedures include Gling a committee charter, 
publishing timely notices of meetings in the Federal Register, permitting 
public access to and participation in meetings, preparing detailed minutes 
of meetings, and making working papers and other panel documents 
available to the public. Our review of the Panel’s administrative operations 
and procedures showed the Panel complied with FACA requirements. In 
addition, the Panel’s report satisfied the legislative requirements of Section 
800 of the authorization act to review the acquisition laws and recommend 
necessary changes. Appendix II details the Panel’s compliance with 
specific FACA procedures and includes descriptions of the process used to 
select Panel members and panelists’ experiences dealing with acquisition 
issues affecting small business, minority business, women-owned 
business, and contractor employees, Appendix III presents biographical 
information on Panel members. 

The Panel Used a The Panel had six functional and two ad hoc working groups that were the 

Variety of Approaches 
focal points for collecting and analyzing information on specific statutes 
and preparing alternative proposals for legislative changes to be decided 

to Collect and Analyze by the whole Panel. The working groups collected data on the impact of 

Data specific statutes and reactions to proposed alternatives, as well as 
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background and policy information from a variety of sources. Sources 
included Panel members’ views and comments, as well as those solicited 
by individual Panel members from their organizations and personal 
contacts; legislative abstracts, research studies, and position papers 
developed by the Panel Task Force and policy research groups; comments 
solicited from military departmental staffs, other governmental agencies, 
and trade, professional, and other private sector organizations; and 
comments received through Federal Register notices and at working group 
and Panel meetings. 

The Panel and its working groups received a great deal of information, and 
often differing views, from government and industry sources regarding 
why a law should or should not be repealed or amended, including 
comments on alternative legislative proposals. Some Panel members and 
staff said that while many of the reports and comments submitted 
contained specific examples of claimed effects of various acquisition 
statutes, they found little empirical data available on the impact of specific 
statutes. Through an iterative process of research, soliciting and analyzing 
comments, and discussions among Panel members and Task Force staff, 
the working groups developed alternative proposals for legislative changes 
to individual statutes and groups of statutes. The Panel in turn reviewed 
and discussed the working groups’ proposals and supporting information 
and, in some cases, sought additional information before deciding on 
which alternative to recommend in the final report. In analyzing 
information and framing proposals for legislative changes, Panel members 
relied extensively on their own individual and collective experience, 
judgments, and expertise. 

The Panel’s Report 
Includes Views That 
Differ From Its 
Recommendations 

We categorized 184 (55 percent) of the Panel’s 335 specific 
recommendations for statutory change as substantive and/or having 
differing views associated with them. The Panel presents differing views in 
its report for 71(39 percent) of the 184 recommendations. The report’s 
treatment of differing views ranges from merely acknowledging such 
views, to acknowledging and stating the Panel’s nonconcurrence, to 
discussing the views in more depth. 
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Over Half of the Panel’s We categorized the report’s recommendations to amend, repeal, delete, or 
Recommendations for consolidate statutes, and in some cases to create new laws, as “substantive 

Statutory Change Are and/or differing views,’ u housekeeping” (noncontroversial), or 

Substantive, Have Differing “conforming” (statutory language agreement). We categorized 

Views, or Both recommendations that we could not place in any of the first three 
categories as “uncertainn6 

Over half (55 percent) of the Panel’s recommendations for statutory 
change (1) would substantively change DOD or governmentwide acquisition 
statutes and/or (2) have generated both opposition and support. These 
recommendations would, among other things, significantly alter current 
statutory restrictions and requirements for government buyers and 
contractors or provide sweeping changes to procurement policies, 
processes, and practices on a DOD-wide or governmentwide basis. 

For example, the Panel proposes to create a new, DOD-wide subchapter in 
Title 10 of the United States Code for commercial item acquisitions. The 
proposed subchapter would exempt commercial item acquisitions from 
numerous statutes, ease requirements to provide pricing information, and 
limit government audit rights. Eight of the Panel’s 10 recommendations 
regarding the proposed subchapter are in the substantive and/or differing 
views category. In another example, the Panel proposes to establish a 
“simplified acquisition threshold.” Specific recommendations to 
implement this proposal include a substantive recommendation to expand 
the use of simplified acquisition procedures by exempting contracts below 
the “simplified acquisition threshold” from the requirements of most 
socioeconomic laws and corresponding contract clauses. 

Treatment of Differing 
Views Ranges From 
Acknowledgement to 
Discussion 

The Panel’s report cites differing views for 78 of its recommendations for 
statutory change. Seventy-one of these are in the “substantive and/or 
differing views” category.7 The Panel provided in-depth discussion of 
differing views for 30 of these recommendations. The Panel was not 
required either by law or the reporting format it adopted to report on the 
opposing, or otherwise differing, views it considered in formulating each 
of its recommendations.s Our analysis shows that the report’s treatment of 

6Appendix Iv lists all Panel recommendations for statutory change and categorizes each one as 
noncontroversial, substantive and/or differing views; conforming; or uncertain 

‘We found differing views for seven other recommendations in the ‘conforming” category. 

BDiffering views appear at various places in the Panel’s report, including chapter introductions, 
introductions to groups of statutes relating to a common theme, and discussions of specific 
recommendations to change a statute or create a new statute. 
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differing views for the 71 recommendations ranges f?om (1) merely 
acknowledging such views, to (2) acknowledging and briefly stating the 
Panel’s nonconcurrence, to (3) discussing such views in more depth in 30 
instances.g The following examples illustrate each of these three types of 
treatment of differing views. 

1. The Panel recommends repealing outright a statute that requires the 
Secretary of Defense to prescribe standards, in regulations, for contractor 
inventory accounting systems. The DOD Inspector General recommends 
delaying repeal. The Panel’s report merely acknowledges that the DOD 
Inspector General is recommending retention of the statute until the 
regulatory guidance is updated. (See Panel recommendation 2.4.1.4.) 

2. The Panel recommends repealing a statute that encourages technology 
transfer between DOD laboratories and research centers and other 
organizations or private persons. The Panel’s report acknowledges and 
briefly states the Panel’s nonconcurrence with the views of the Army 
Domestic Technology Transfer Program Manager that the statute should 
be retained because it was the only statutory expression of congressional 
intent to place responsibility upon top Cabinet members for technology 
transfer. (See Panel recommendation 5.2.2.4.) 

3. The Panel recommends that a statute concerning rights in technical data 
be changed to broaden the authority of the Secretary of Defense to test 
alternative methods of dealing with technical data.. The Panel’s report 
states that this change would help to meet the government’s 
reprocurement needs while protecting commercially valuable technology. 
The report discusses in more depth the views of government and industry 
representatives concerning the government’s rights in technical data, in an 
introductory section preceding recommendations. The report concludes 
that these contending points of view are virtually irreconcilable and, 
therefore, a new approach is needed. (See Panel recommendation 
5.1.1.4.-Iv.) 

Most Other Panel 
Recommendations Make 
“Housekeeping” and 
Conforming Language 
Changes 

Our analysis showed that about 26 percent of the Panel’s 
recommendations appear to fall into the “housekeeping,” or 
noncontroversial, category. Housekeeping changes are intended to make it 
easier to understand, administer, and implement a streamlined system of 
acquisition laws by eliminating obsolete, outdated, or superseded statutes; 

@We also found 29 acknowledgements of differing views and 16 acknowledgements with brief 
statements of nonconcurrence. (Several recommendations had differing views from more than one 
source.) 
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removing statutory inconsistencies and redundancies; and clarifying 
existing statutory language. 

The housekeeping category includes such Panel recommendations as 
(1) substituting the term “head of the contracting activity” for “head of the 
procuring activity” to reflect current usage and achieve consistency with 
the Federal Acquisition Regulation and (2) deleting a one-time reporting 
requirement on subcontracting issues, which had a 1984 deadline. 

We also included within the housekeeping category a relatively small 
number of other noncontroversial recommendations for which there 
appears to be wide support and acceptance and that did not appear to 
invoIve significant changes to procurement requirements. For example, we 
included within this category a Panel recommendation to establish, and 
provide access to, a protest file that could be reviewed by other 
unsuccessful offerers, once one protest is lodged. The purpose of the 
protest file would be to prevent unnecessary multiple protests on the same 
proposed contract award. 

Approximately 15 percent of the Panel’s recommendations are conforming 
amendments. We categorized as “conforming” those Panel 
recommendations that are limited merely to bringing statutory language 
into agreement with Panei recommendations to change other statutes. For 
example, the Panel’s recommendation to amend 41 U.S.C. 403(11) to adopt 
the term “simplified acquisition threshold” at a dollar value of $100,000 in 
place of the “small purchase threshold,” currently $25,000, is substantive 
and would apply governmentwide, If this recommendation were adopted, 
conforming amendments to other statutes would be needed where the 
term “small purchase threshold” is currently used, such as 41 U.S.C. 605 
and 10 U.S.C. 2304. 

For about 4 percent of the Panel’s recommendations for specific statutory 
change, the extent of support and acceptance is uncertain and could not 
be determined from information in the Panel’s report. 

Observation The Panel completed a monumental task in reviewing more than 600 laws 
in depth and producing a comprehensive report with specific legislative 
proposals to streamline the defense acquisition process. The Panel’s 
specific proposals move the procurement reform debate forward, beyond 
generalizations about the need for reform. As a result, the Panel’s report 
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and recommendations are central to most of the major procurement 
reform efforts now underway. 

We conducted our review between December 1992 and September 1993 in 
accordance with generally accepted government auditing standards. As 
requested, we did not obtain agency comments on this report. However, 
we discussed the information in the report with DOD officials and members 
of the Section 800 Panel and Panel Task Force. They generally concurred 
with the contents of the report. We have included their comments where 
appropriate. 

As agreed with your offices, unless you publicly announce its contents 
earlier, we plan no further distribution of this report until 30 days after its 
issue date. At that time, we will send copies to other congressional 
committees; the Secretary of Defense; and the Administrators of the Office 
of Federal Procurement Policy and General Services Administration. We 
will also make copies available to others on request. 

This work was performed under the direction of David E. Cooper, 
Director, Acquisition Policy, Technology, and Competitiveness Issues, who 
can be reached at (202) 5124587 if you or your staffs have any questions 
concerning this report. Other major contributors are listed in appendix V. 

Sincerely yours, 

Frank C. Conahan 
Assistant Comptroller General 
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Scope and Methodology 

To determine the Panel’s compliance with the requirements of the Federal 
Advisory Committee Act (FACA) and Section 800 of the National Defense 
Authorization Act for 1991, we interviewed the Department of Defense 
(DOD) officials involved in the panelist selection process and those 
responsible for the Panel’s administrative functions. We examined Panel 
documentation related to the panelist selection process and the Panel’s 
administrative procedures and operations. We also reviewed information 
about each panelist’s background and experience. 

To review the Panel’s information-gathering and analytical approaches, we 
interviewed panelists and members of the Panel Task Force responsible 
for research, writing, and providing administrative support to the Panel 
members. We reviewed minutes of Panel meetings, research information, 
and documents developed and comments received by the Panel’s working 
groups, Panel mailing lists, and Panel documents related to the process 
and procedures the Panel and its working groups used in analyzing and 
reviewing acquisition laws and making decisions to recommend revisions 
to laws. 

To determine the extent to which the Panel report included opposing, or 
otherwise differing, views to its recommendations for statutory changes, 
we categorized each Panel recommendation as either “substantive and/or 
differing views,” noncontroversial (“housekeeping”), or conforming. Our 
categorization depended on three factors: (1) the nature of the 
recommendation, e.g., amend, repeal, delete, or consolidate; (2) whether 
the recommendation would substantively change major DOD or 
governmentwide procurement statutes, policies, requirements, and 
practices; and/or (3) whether we identified significant opposing, or 
differing, views to the recommendation. In addition to these categories, we 
categorized a small number of recommendations as uuncertainn because 
we could not determine from the report and other available information if 
the proposed statutory change was significant enough to generate 
opposition to its adoption. 

“Housekeeping” covered those recommendations intended primarily to 
produce a more streamlined system of acquisition laws that would be 
more easily understood, administered, and implemented. 
Recommendations in the housekeeping category included those to repeal, 
amend, or delete outdated or superseded statutes; consolidate related 
statutes; eliminate statutory redundancies and inconsistencies; and clarify 
existing statutory language. We also included within this category a 
relatively small number of noncontroversial recommendations for minor 
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changes to procurement requirements that appear to have widespread 
support and acceptance within the acquisition community. The category of 
conforming statutory changes was limited to recommendations to amend 
statutory language in order to implement or conform to other Panel 
recommendations. We excluded from both the housekeeping and 
conforming amendments categories any recommendation that would 
substantively change major DOD-wide or governmentwide procurement 
statutes, policies, and practices, 

After categorizing the recommendations, we reviewed the Panel’s report to 
determine the extent to which discussions of recommendations in the 
report included opposing or otherwise differing views. We considered 
differing views to include citations to comments from government and 
private sector organizations and individuals, studies, legislative histories, 
and other information indicating opposition to changing the law, 
disagreement with the specific change proposed by the Panel, or 
alternative recommendations. 

We also reviewed the Panel’s recommendations to determine if they would 
change statutes applicable not only to DOD, but to civilian agencies as well, 
would create new inconsistencies in requirements governing DOD and 
civilian agency procurements; or were limited only to DOD. We recognized 
that current statutory requirements applicable to DOD and civilian agencies 
are in some instances already inconsistent and that some of the Panel’s 
recommendations are aimed at making acquisition requirements 
consistent governmentwide. Our analysis was based on information in the 
Panel’s report and on our own legal research. 
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Federal Advisory Committee Act and 
Related Requirements 

This appendix provides information on the operations and administrative 
procedures of DOD'S Acquisition Law Advisory Panel relating to the 
requirements of FACA and Section 800 of the National Defense 
Authorization Act for Fiscal Year 1991 (P-L. 101-510). Issues addressed 
include balance of membership (including the process used to select Panel 
members), publication of notices of meetings, the openness of meetings, 
the Panel’s charter, minutes of meetings, and access to working papers 
and other Panel documents. 

Balance of Panel 
Membership 

Section 800 of the Fiscal Year 1991 National Defense Authorization Act 
required that the Under Secretary of Defense for Acquisition establish 
under the sponsorship of the Defense Systems Management College (DSMC) 
an advisory panel on streamlining and codifying acquisition 1aws.l The 
section also required the Under Secretary to ensure that the members of 
the Panel “reflect diverse experiences in the public and private sectors.” 

FACA, Public Law 92-463, as amended, 5 USC. App. I, section 5(b) (2), 
states that advisory committee membership should be “fairly balanced in 
terms of the points of view represented and the functions to be 
performed. n The balance of membership that advisory committees must 
achieve is not specifically defined in FACA or in implementing regulations 
promulgated by the General Services Administion (GSA).~ The GSA 
regulations implementing FACA state that, for the purpose of achieving 
balance, agencies should consider having advisory committee membership 
represent a “cross section of interested persons and groups with 
demonstrated professional or personal qualifications or experience to 
contribute to the functions and tasks to be performed.“3 The guidance on 
achieving balance was drawn from the 1983 court ruling in National 
Anti-Hunger Coalition v. Executive Committee of the President’s Private 
Sector Survey on Cost Control, 557 F. Supp. 524 (D.D.C. 1983), aff’d, 711 
F.2d 1071 (D.C.Cir. 1983), j’ment amended, 566 F. Supp. 1515 (D.D.C. 
1983). 

‘The Defense Systems Management College is a DOD educational institution that, since 1971, has 
trained program managers and program executives from the uniformed services, defense industry, and 
all branches of the federal government. 

*The concept of balance is also not defined in DOD’s directive on advisory committees (DOD Directive 
6105.4, Sept. 6,1989), which restates FACA’s balance requirement and provides that committee 
sponsors are to develop criteria for membership consistent with committee requirements. 

341 C.F.R. 1016.1007. 
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Related Requlrementa 

In assessing the selection of panelists with respect to the Panel’s overall 
mandate to review the acquisition laws applicable to DOD and recommend 
changes to streamline and recodify relevant procurement laws, we found 
no basis to conclude (1) that the Panel was not balanced within the 
meaning of FACA or (2) that the selection of panelists failed to reflect 
diverse experiences in the public and private sectors. 

Panel membership was composed of 13 individuals with extensive 
experience in acquisition laws and procurement policy; these were the 
Chairman and six other members from the government sector and the 
remaining six members from the private sector. The Panel chairman was 
the Commandant, DSMC. Of the six other members from the government 
sector, three are senior attorneys with extensive experience in DOD 
acquisition; the other three have experience and expertise in procurement 
policy. Five of the six government members were DOD representatives 
from the Office of the Secretary of Defense, the Defense Logistics Agency, 
and each of the three military services. The other government member was 
the Administrator, Office of Federal Procurement Policy (OFPP), Office of 
Management and Budget. Of the six members from the private sector, 
three were practicing attorneys in private law firms, one member worked 
for a large defense industry association, one was a university professor of 
government contract law, and one member was vice president of contracts 
for a large company that sells to both the government and commercial 
enterprises. 

Process Used to Select The DOD participants in the panelist selection process said the process 
Panel Members consisted of three steps. They described these steps as follows: 

l Step 1: The Deputy Director, Contract Policy and Administration, Office of 
the Under Secretary of Defense (Acquisition) and a procurement analyst 
developed a preliminary list of 47 potential Panel members. They solicited 
and received suggestions and recommendations from various government 
and industry sources. The Deputy Director said that DSMC sent a list of 20 
potential Panel members with biographies and/or resumes. He also 
recalled getting recommendations from the Aerospace Industries 
Association, the Electronic Industries Association, the National Security 
Industry Association, the Section of Public Contract Law of the American 
Bar Association; the military departments, congressional staff of the 
House and Senate Armed Services Committees; the Director of Defense 
Procurement and her staff; and the Assistant General Counsel (Acquisition 
and Logistics), Office of the Secretary of Defense. 
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Related Requirements 

l Step 2: DOD selecting officials, the Director of Defense Procurement, and 
the Deputy General Counsel (Acquisition and Logistics) reviewed the list 
of 47 potential Panel members and added 2 additional names. The same 
DOD officials then selected a primary list of 13 Panel members from the list 
of 49 potential members. (Criteria used for selecting the 13 Panel members 
are discussed below.) According to the Director of Defense Procurement, 
because Section 800 of Public Law 101-510 directed the establishment of 
the Panel under the sponsorship of DSMC, it was a logical choice to appoint 
the Commandant of the College as the Chairman of the Panel. 

l Step 3: The list of primary Panel members was approved by the Under 
Secretary of Defense for Acquisition after coordination with the DOD 
General Counsel and the Assistant to the Secretary of Defense. All 13 
primary nominees accepted the invitations to serve on the Panel. 

Criteria Used for Selecting There were no written criteria for considering and selecting prospective 
Panel Members Panel members. DOD selecting officials said the factors they considered 

included the following: 

. Extensive experience and broad knowledge in the whole spectrum of the 
defense acquisition process. According to the Director of Defense 
Procurement, the panelists had to be able to “hit the ground running.” 

l A good mixture of experienced and recognized experts in procurement 
law and policy from government, industry, and academia. 

9 A working knowledge of procurement laws. That is, the selecting officials 
wanted individuals who could relate to the everyday experiences of 
contracting personnel, for example, by having a working knowledge of 
how statutory requirements affect government contracting officers. 

l Personal knowledge of the capability of potential Panel members. For 
example, the Deputy General Counsel (Acquisition and Logistics) stated 
he had known the three government sector attorneys on the Panel ever 
since they started their careers in government contracting and that he had 
direct knowledge of their abilities as a result of working with them over a 
long period of time in his capacity as the senior acquisition attorney in 
DOD. 

+ Whether government attorneys had the knowledge and experience to 
recommend and rewrite laws&at&es as needed and had expressed 
“reasonable frustxations” about procurement laws. 

. Time and resource commitment. The Panel needed people who could 
commit extensive amounts of their time to the Panel’s mission. In addition, 
it was preferable for panelists to have staffs available to help support the 
Panel’s research of legal statutes. 
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Other Facts Relating to 
Panel Membership 

Regarding your specific questions on these matters, none of the Panel 
members was selected as a representative of small business owners, 
minorities, women, or defense contractor rank-and-file workers. However, 
such representation was not required by FACA or Section 800. According to 
DOD selecting officials, while the panelists were not specialists in single 
areas of expertise, such as small business and labor issues, they have had 
broad procurement experience in dealing with these and all aspects of DOD 
procurement law and policy. In this regard, DOD selecting officials 
reiterated that a principal criterion for selecting the Panel members was 
broad knowledge and experience in dealing with the whole spectrum of 
DOD procurement policy and legal issues. 

According to DOD'S Deputy General Counsel for Acquisition and Logistics, 
the selection criteria did not give special consideration to experience that 
was limited to small business issues; however, following the criteria listed 
above, when the fmal seletion of Panel members was made, many of the 
Panel members were, in fact, sensitive to and knowledgeable of small 
business concerns and issues. For example, the DOD Deputy General 
Counsel considered the DOD Director, Contract Policy and Administration; 
the Administrator, OFPP; and the former Deputy General Counsel, Defense 
Logistics Agency to have extensive experience with small business issues. 
The Deputy General Counsel said that the panelist from the Aerospace 
Industries Association is familiar with small business concerns in his 
current position and through his former positions in DOD and OFPP. In 
addition, the private sector attorneys from the law firms of Venable, 
Baetjer, Howard and Civileti, Williams and Connolly; and Steptoe and 
Johnson represent clients with small business concerns, 

In addition to the biographical information on the Panel members that is 
presented in appendix III, we asked each Panel member to provide a brief 
description of his background and experience relating specifically to small 
business, minority business, women-owned business, and contractor 
employees. The responses we received are summarized below: 

. Two panelists who are practicing attorneys in private law firms stated they 
have extensive past experience and presently continue to represent a 
variety of small businesses, including minority and women-owned small 
businesses. 

. Two panelists, one knowledgeable in government procurement policy and 
the other a vice president of contracts for a large company, stated they had 
served as advisors and/or committee members on issues related to DOD'S 
mentor-protege program. The purpose of the program is to provide 
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incentives for prime contractors to increase small disadvantaged business 
participation in DOD subcontracting. 

l One panelist who represents a large defense industry association stated 
his duties include being a member of a small disadvantaged business 
development panel that assists association members to meet their goals 
for small disadvantaged business contracting. His former responsibilities 
at OFPP included matters relating to a broad range of socioeconomic 
legislation, including labor and smalI and minority business statutes. 

+ One panelist who was a former government attorney stated that as part of 
his duties at the Defense Logistics Agency he dealt extensively with 
contractor employees in the whistleblower program and in his activities 
relating to suspension and debarment procedures. 

. One panelist who is a senior government attorney served as the legal 
advisor to the Director of SmaU and Disadvantaged Business Utilization, 
U.S. Army, and in this capacity had direct experience relating to small and 
minority businesses. 

l Three panelists--a government attorney, a government procurement 
policy expert, and the former Commandant, DSMC-indicated that they had 
never specialized in these topics but that such issues represented a regular 
portion of their work. 

l Three panelists did not respond to our request. 

The Panel Complied 
With the 
Administrative 
Procedures of FACA 

Section 10 of FACA requires that (1) advisory committee meetings shall be 
open to the public, unless a determination is made to close them under 
specific exemptions; (2) timely public notice of both open and closed 
meetings shall be published in the Federal Register; (3) detailed minutes of 
meetings shall be prepared; and (4) the working papers and other related 
documents prepared by advisory committees shall be available for public 
inspection. In addition, Section 9 of FACA requires an advisory committee 
to be chartered before it takes any action. 

All 19 of the Panel’s meetings were open to the public. There were no 
closed or partially closed Panel meetings. Timely notices of all the 
meetings were published in the Federal Register. The notices contained 
the name of the advisory committee; the time, place, and purpose of the 
meeting; a summary of the agenda where possible; and whether the public 
was to have been permitted to attend or participate in the meeting. In 
addition, each of the Panel’s six functional working groups placed a notice 
in the Federal Register seeking public comments on the acquisition 
statutes reviewed by the group. 
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Detailed minutes were prepared for all Panel meetings. They contain a 
record of the persons participating, a description of matters discussed, and 
conclusions/decisions made by the Panel. Minutes were certified by the 
executive secretary and the Panel chairman. 

Although the Panel ceased to exist as of January 1993, all records, reports, 
transcripts, minutes, working papers, studies, agendas, and related 
documents are archived at DSMC and are available for public inspection. 

Section 9 of FACA requires an advisory committee to file a charter with the 
Administrator of General Services, the standing committees of the Senate 
and the House of Representatives having legislative jurisdiction of the 
agency, and the Library of Congress before meeting or taking any action. 
The Panel’s charter was filed with GSA, the Senate and House Committees 
on Armed Services, and the Library of Congress on May 2,1991, prior to 
the fist Panel meeting, which was held in September 1991. The charter 
contains information on the Panel’s objectives and scope of activity; time 
limits for the Panel; the agency providing administrative support; and a 
description of Panel duties. 
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Information on Panel Membership 

This appendix provides biographic information on individuals who served 
on the DOD Acquisition Law Advisory Panel. 

Panel Chairman Rear Admiral William L. Vincent-US. Navy, retied in 1993 as the 
Commandant, DSMC. As Commandant, he was responsible for educating 
mid-level functional managers in the principles and practices needed to 
effectively execute the weapons system procurement responsibilities of 
the DOD components. Formerly the Program Executive Officer for Air 
Antisubmarine Warfare, Assault, and Special Missions Programs; Program 
Director, Air, for the Antisubmarine Warfare and Assault Programs; and 
Program Manager for the P-3 program. Also, the North Atlantic Treaty 
Organization (NATO) Naval Armaments Officer responsible for the 
establishment and implementation of NATO cooperative acquisition 
programs. 

Panel Members Mr. Pete A. Bryan-Deputy Director, Contract Policy and Administration, 
Office of the Under Secretary of Defense (Acquisition). Responsibilities 
include analyzing proposed legislation, consulting with senior 
management levels in other government agencies in achieving more 
uniform and effective policies, serving as a principal advisor to the 
Defense Acquisition Regulatory Council, and providing overall policy 
guidance for the Defense Procurement Management Review Program. 
Former Procurement Analyst at GSA, Department of Energy, Air Force 
Systems Command, Air Force Plant Office Lockheed-Georgia. These 
positions encompassed a wide range of pricing and procurement jobs with 
the government. 

Mr. AlIan V. Burman-Administrator, OFTP. Former Deputy Administrator, 
OFP~; Chief, Air Force Branch, National Security Division, Office of 
Management and Budget; Federal Executive Fellow, Brookings Institute; 
Special Assistant to the Director of Defense Education, DOD. 

Mr. Anthony H. Gamboa-Deputy General Counsel for Acquisition, Office 
of General Counsel, Department of the Army. Acts on any legal problem, 
program, or policy affecting the acquisition responsibilities of the 
Department of the Army, including research, development, acquisition, 
security assistance, military construction, and fiscal matters related to 
acquisition. Former Senior Assistant to the General Counsel and Assistant 
to the General Counsel, Office of the Secretary, U.S. Army. 
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r 

Mr. John F. H-g-Vice President, Contracts, Raytheon Company. 
Directs contract negot%ions, monitors compliance with company 
contract policies, and prepares position papers on legislative and 
regulatory matters affecting procurement acquisitions. Formerly in 
contracts administration and marketing, Atlantic Research Corporation. 
Member, Aerospace Industries Association’s Procurement and Finance 
COUllCil. 

Mr. LeRoy J. Haugh-Vice President, Procurement and Finance, 
Aerospace Industries Association. Responsibilities include advising the 
president of the Association on all issues affecting the procurement 
function and dealing extensively with executives in industry, other trade 
associations, federal agencies, and Members of Congress and their staffs. 
Former Director, Contract Placement and Finance, Office of the Assistant 
Secretary of Defense (Installations and Logistics); Associate 
Administrator, OFFP, Office of Management and Budget. Member, Federal 
Bar Association, American Bar Association, Public Contract Law Section. 

Mr. Thomas J, Madden-Senior Partner, Venable, Baetjer, Howard and 
Civiletti. Specializes in government contracts and administrative law and 
legislative practice. Previously an attorney with DOD in the Office of Naval 
Research, deahng principally with issues relating to rights in technical data 
and software under government contracts. Formerly Adjunct Professor, 
Contract Law, American University; Advisor on Federal Assistance 
Programs, U.S. Off%ze of Management and Budget; Deputy General 
Counsel, Law Enforcement Assistance Administration, U.S. Department of 
Justice; and Chairman, American Bar Association’s Section of Public 
Contract Law. President of the Fellows of the Public Contract Law Section 
of the American Bar Association. 

Mr. Ralph C. Nash, Jr.-Professor of Law, National Law Center of The 
George Washington University. Founder and Director of the Government 
Contracts Program of the Law Center. Wrote several monographs for the 
George Washington University Government Contracts program 
monograph series. Former contract negotiator, U.S. Navy; Assistant 
Manager of Contracts and Counsel, American Machine and Foundry. 
Coauthored casebook on federal procurement law, has authored or 
coauthored various textbooks on government contracts, and has published 
articles in various law reviews and journals. Member, Procurement Round 
Table; Fellow, National Contract Management Association. 

t 
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Mr. F. Whitten Peters-Partner, Williams and Connolly. Areas of practice 
include criminal and civil trial practice; computer-related litigation; 
government contracts. Formerly, law clerk to the Honorable J. Skelly 
Wright, Circuit Judge, United States Court of Appeals for the District of 
Columbia Circuit and law clerk to the Honorable William J. Brennan, Jr., 
Associate Justice, Supreme Court of the United States. Adjunct Professor, 
Advanced Criminal Procedure, The Georgetown University Law Center; 
formerly, Adjunct Lecturer, Government Contracts, The Columbus School 
of Law of the Catholic University of America. Member, District of 
Columbia Bar and American Bar Association; Chair, Rules of Professional 
Conduct Review Committee and member, Legal Ethics Committee, District 
of Columbia Bar. 

Mr. Gary P. Quigley-Since January 1993, Counsel for Sidley and Austin’s 
Government Contracts-Litigation practice group, Formerly Deputy General 
Counsel, Defense Logistics Agency. Managed the Defense Logistics 
Agency’s litigation and fraud remedies programs and supervised General 
Counsel’s field offices. Served as Assistant to the General Counsel of the 
Navy and Legal Member of the Armed Services Procurement Regulation 
Committee. 

Major General John D. Slinkard, U.S. Air Force-Director of Contracting, 
Headquarters Air Force Materiel Command. Formerly, Deputy Chief of 
Staff for Contracting, Headquarters Air Force Systems Command; Deputy 
Assistant Secretary for Contracting, Office of the Assistant Secretary of 
the Air Force for Acquisition; Deputy for Contracting, Electronic Systems 
Division; DOD’S Federal Acquisition Regulation Program Manager, Office of 
the Under Secretary of Defense for Research and Engineering; Director of 
Contract Administration, Headquarters Air Force Contract Management 
Division; Chief of the Procurement Methods Division, Headquarters Air 
Force Logistics Command; Procurement Career Counselor, Air Force 
Military Personnel Center; Chief of the Contract Review Branch, 
Headquarters 8th Air Force; Deputy Base Procurement Officer at Ernest 
Harmon Air Force Base. 

Mr. Robert D. Wallick-Managing Partner, Steptoe and Johnson. Principal 
practice in government contract law, acquisition issues, and related 
litigation Formerly, Chairman, American Bar Association’s Section of 
Public Contract Law; President, Federal Circuit Bar Association; 
President, National Assistance Management Association. Member, 
Advisory Council, U.S. Claims Court; Board of Governors, U.S. Claims 
Court’s Bar Association. 
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Mr. Harvey J. Wilcox-Deputy General Counsel, Department of the Navy. 
Responsible for overseeing Navy and Marine Corps legal practice in 
contracts, real estate, ethics, environmental law, personnel law, 
intellectual property, and all related litigation. Formerly, Counsel, NavaI 
Air Systems Command; Counsel, Navy ADP Selection Office; Member, 
Navy Contract Adjustment Board, Guest Lecturer, Army Judge Advocate 
General’s School and Army Logistics Management Center. 

i 

t 
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Analysis of Acquisition Law Advisory Panel 
Recommendations 

Table IV.1 presents our descriptions and analysis of the Panel’s 336 
specific recommendations for statutory change. The recommendations are 
listed in the order in which they appear in the Panel’s report. The 
following categories are used for our analysis: 

GAO’s Assessments of the 9 “Substantive and/or differing views” changes. The recommendations 
Panel’s Recommendations substantively change major DOD-wide or govemmentwide procurement 

statutes affecting policies, processes, practices, or procedures and are 
subject to differing points of view concerning them. 

9 “Housekeeping” (noncontroversial) changes. The recommendtions 
repeal, amend, or delete outdated or superseded statutes; consolidate 
related statutes; eliminate redundancies; and clarify statutes, 

4 Conforming changes. The recommendations amend statutory language to 
implement or to bring language into agreement. with other Panel 
recommendations. 

. Uncertain. Available information is not sufficient to determine if 
opposition exists to adoption of the recommendations. 

Recommendation 
Implications 

l Governmentwide. The recommendations would change statutes that are 
applicable not only to DOD, but to civilian agencies as well. 

l Inconsistent. The recommendations would create inconsistencies in the 
statutory requirements for DOD and civilian agencies’ procurement actions. 

. DOD only. The recommendations are limited to statutory requirements for 
DOD procurements. 
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Table IV.1 : Analysis of Acquisition Law Advisory Panet Recommendations 

Report citation Page 
1.1.1.4. 1-13 

1.1.2.4.-I l-22 

1 .f.2.4.-II I-22 

l.t.2.4.-Ill l-23 
1.2.2.4.~1V l-23 

1.2.1.4.-I l-46 

1.2.1.4.-l I l-46 

statute 
10 USC 2301 

10 USC 2302(3) 

10 USC 2302(4) 
& 2302(7) 

IO USC 2302(5) 
10 USC 2302(6) 

10 USC 2304(a) 

10 USC 2304(b) & (d) 

1.2.1.4.-III 

1.2.1.4.~IV 
1.2.1.4.-V 

1.2.1.4.-M 

1.2.1.4.-VII 

1.2.1.4.-VIII 

1.2.1.4.-1x 

1.2.1.4.-X 

1.2.2.4.-l 
1.2.2.4.-II 
1.2.2.4.-M 

1.2.2.4.-IV 

1.2.2.4.-V 

1.2.3.4.-l 

I-46 

l-46 
1-47 

l-47 

l-4% 

i -48 

i -48 

i -48 

l-68 
l-69 
l-69 

l-69 

t-70 

I-80 

10 USC 2304(f) 

10 USC 2304(f) 
10 USC 2304(f) 

10 USC 2304(g) 

10 USC 2304(g) 

10 USC 2304(h) 

10 USC 2304(i) 

10 USC 2304(j) 

10 USC 2305(b) 

IO USC 2305(b) 
10 USC 2305(b) 

10 USC 2305(a) 

10 USC 2305(a) 

10 USC 2306(c) 

Description Type of change 
Congressional defense procurement policy - Amend 
add objectives 
Add more terms and refer to definitions in 41 Amend/ 
USC 403 consolidate 
Change “small purchase threshold” to Amend/ 
“simplified acquisition threshold” and refer to consolidate 
41 USC 403( 11); higher threshold for 
contingency operation 
Add definition of “commercial item” Amend 
Add and clarify definition of “nondevelopmental Amend/ 
item” consolidate 
Use of competitive procedures in accordance Amend 
with law and regulations 
Prohibit agency head determination for a class Amend 
of contracts 
Contracting officer justifies other than Amend 
competitive procedures 
Approval authorities Amend 
Change “procuring activity” to “contracting Amend 
activity” 
Change “small” to “... value not in excess of the Amend 
simplified acquisition threshold 
Change “small purchase threshold” to Amend 
“simplified acquisition threshold” and “small 
purchase procedures” to “simplified procedures” 
Delete reference to Walsh-Healey Act (41 USC Amend/ 
35 - 45) delete 
Exempt commercial items from regulations for Amend 
noncompetitive price negotiation 
New requirements for contracts with delivery or Amend/ 
task orders delete 
Debriefing requirements - unsuccessful offerors Amend 
Establish protest file Amend 
Agency authority to pay expenses - meritorious Amend 
protests 
Change “small purchases” to “purchases below Amend 
the simplified acquisition threshold” 
Limit evaluation of prices for options, sealed bid Amend/ 
procedures consolidate 
Cost contract approval not necessary Delete 
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GAO assessments of Panel’s recommendations 
Substantive and/or Recommendation implications 

Noncontroversial differing views Conforming Uncertain Governmentwide Inconsistent DOD only 

X X 

X X 

x X 

X X 
X X 

X X 

X X 

X X 

X X 
X X 

X X 

X X 

X X 
X X 

X x 

X X 

X X 

X X 

X X 

X X 
(continued) 
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Report citation Page 
1.2.3.4.-l I l-81 

1.2.3.4.-l tl 1-81 

1.2.3.4.-l\/ I-81 
1.2.4.4. 1-89 

Statute 
10 USC 2306(d) 

10 USC 2306(e) 

10 USC 2306(f) 
1OUSC 2317 

Type of change 
Amend/ 
delete 
Amend 

Delete 
Repeal 

1.2.5.4.-l I 

1.2.7.4.-l 

1.2.7.4.-It 
1.2.7.4.-Ill 

1.2.8.4. 

1-92 

l-100 

l-100 
I-100 

I-104 

10 USC 2318(c) 

10 USC 2325 

10 USC 2325(b) & (c) 
10 USC 2325(d) 

40 USC 541(3) 

Amend/ 
repeal 
Amend 

Delete 
Consolidate 

Amend 

1.2.9.4.-l 

1.2.9.4.-II 

1.2.9.4.-II t 

l-109 

l-109 

l-109 

41 USC 416 

41 USC 416(a) 

41 USC 416 

Description 
No 6% fee limit for architectural and 
engineering services 
Change “small purchase threshold” to 
“simplified acquisition threshold” 
Delete reference to 10 USC 2306a 
Personnel appraisals recognize efforts to 
increase competition 
Discontinue competition advocate report to 
Congress 
Product descriptions promote use of 
commercial and nondevelopmental items 
Delete directed implementation 
Move nondevelopmental item definition to 
10 USC 2302 
Scope of Brooks Architect-Engineers Act - 
definition of architectural and engineering 
services 
Change “small purchase threshold” to 
“simplified acquisition threshold” 
Uniform DOD and civilian agency notice 
thresholds 

Congress consider alternative notice 
publication methods above threshold 

Amend 

Amend 

Other (general 
recommendation) 

1.2.9.4.-IV 

1.2.9.4.-v 

1.2.9.4.-VI 

1.2.11.4. 

l-110 41 USC 416(a) &(e) Regulations to ensure sufficient notice under Amend 
threshold and allow automated means (e.g., 
electronic bulletin boards) 

l-110 41 USC 416(a) Require, to the maximum extent practicable, Amend 
automated transmission for Commerce Business 
Daily procurement notice 

l-111 41 USC 416(a) Exempt commercial items from deadlines for Amend 

l-121 41 USC419 
submksion of offers 
Annual report on agency’s use of competition Delete 

1.3.1.4.-l 

1.3.1.4.-II 

l-134 

l-135 

10 USC 2306a 

10 USC 2306a(b) 

no longer required- 
Truth in Negotiations Act (TINA) threshold stays Amend 
at $500,000 
Cost or pricing data - services sold to public Amend 

1-136 10 USC 2306a(b) 
exempt 
Contract modifications for commercial items Amend 

1.3.1.4.-W l-137 10 USC 2306a(b) 
exempt from TINA 
Expand and clarify exception for adequate Amend 

1.3.1.4.-v l-140 10 USC 2306a(d) & (g) 
price competition 
Timeliness of cost or pricing data Amend 
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GAO assessments of Panel’s recommendations 
Substantive and/or Recommendation implications 

Noncontroversial differing views Conforming Uncertain Governmentwide Inconsistent DOD only 

X X 

X X 

X X 
/ 

X x r 

X X 

X X 1 
t 
/ 

X X 1 

/ 8 

X X 

X X 

X X 

X X 
3 

X X 
I I 

X X 1 

X X 
i 

X X 
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Report citation 
1.3.1.4.-VI 

Page 
l-140 

Statute 
10 USC 2306a(f) 

Description 
Delete detailed audit rights and refer to 
IO USC 2313 

Type of change 
Amend 

1.4.5.4.-l 

1.4.5.4.-II 

1-164 

l-164 

10 USC 2356(a) 

10 USC 2356(a) 

Permit secretary of military department to 
delegate authorities 

Delete reference to 10 USC 2355 

Amend 

Delete 

1.4.5.4.-Ill 1-164 10 USC 2356(b) Delete further delegation of power to Delete 
negotiate/administer research and development 
contracts 

1.4.6.4.-l l-168 10 USC 2358(a) 

1.4.6.4.-II l-168 10 USC 2358(a) 

1.4.6.4.-Ill l-168 10 USC 2358(a) 

1.4.6.4.-IV f-168 10 USC 2358 

Add authority for advanced research 

Eliminate approval by the President 

Add use of cooperative agreements or other 
transactions for research and development 
projects 

Research and development projects - service 
secretary authority 

Amend 

Amend 

Amend 

Amend 

1.4.6.4.-V 

1.4.8.4. 

I-170 

l-176 

10 USC 2358(b) 

10 USC 2361(c) 

Research and development projects - 
expanding range of projects available 

Delete report to Congress on research and 
development awards to colleges and 
universities 

Amend 

Delete 

1.4.9.4. l-180 10 USC 2364 

1.4.13.4. l-190 10 USC 2371 

Change milestone 0, I, and II decisions to Amend 
“acquisition program decisions” 

Cooperative aqreements and other transactions Amend 

1.4.15.4. l-195 

1.4.77.4. 1-199 

10 USC 4503 Research and development - Army programs Repeal 
authority 

10 USC 7522(b) Merge payments section into 10 USC 2307 Repeal/ 
consolidate 

1.4.18.4. I-201 10 USC 9503 Research and development - programs Repeal 
Air Force authority 

1.5.4.4.-l l-231 31 USC 3553 Protests: use of “calendar days” Amend 

1.5.4.4.-II l-231 31 USC 3553 Protests: suspension of contract performance Amend 

1 .5.4.4.-Ill 

1.5.4.4.-IV 

1-233 31 USC 3553 & 3554 

l-234 31 USC 3553 

Protests: change “procuring activity” to Amend 
“contracting activity” 

Protests: Comptroller General authority to issue Amend 
protective orders 

1.5.5.4.-l 

1.5.5.4.-II 

l-240 31 USC 3554 

l-242 31 USC 3554 

Protests: express option - expand from 45 to 65 Amend 
calendar days 

Amended orotests: shorter time to resolve Amend 

1.5.5.4.-Ill l-243 
1.5.5.4.-W l-247 

1.5.6.4.-l l-252 

31 USC 3554 
31 USC 3554 

31 USC 3555 

Frivolous protests: party pay government costs Amend 
Protests: allow payment of consultant/expert Amend 
witness fees 

Protest regulations: computing time periods Amend 
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GAO assessments of Panel’s recommendations 
Substantive and/or Recommendation implications 

Noncontroversial differing views Conforming Uncertain Governmentwide Inconsistent DOD only 
X X 

X X 

X X 

X ,‘s- ,I : i 1 ’ X 

X X 

X X 

X X 

(continued) 
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Report citation Page 
1.5.6.4.-II l-252 
1.5.6.4.-III l-252 
1.5.7.4. I-255 

Statute 
31 USC 3555 
31 USC 3555 
31 USC 3556 

Description 
Protest regulations: frivolous protests’ costs 
Protest regulations: electronic filing 
Protests: jurisdiction for filing - delete district 
court 

Type of change 
Amend 
Amend 
Amend 

1.5.8.4.-l 
1.5.8.4.~II 
1.5.8.4.-III 
1.5.9.4.4 
1.5.9.4.-II 

l-261 
l-261 
l-265 
1-272 
l-272 

28 USC 1491 
28 USC 1491 
28 USC 1497 
40 USC 759 
40 USC 759 

Protests: change jurisdiction of federal courts 
Protests: Court of Federal Claims single forum 
Protests: Court of Federal Claims jurisdiction 
Brooks Act (protests): use of “calendar days” 
Brooks Act (protests): suspension of contract 
netfnrmnnci3 

Amend 
Amend 
Amend 

Amend 
Amend 

1.5.9.4.-111 

1.5.9.4.-i\/ 
1.5.9.4.-v 
1.5.9.4.mVI 

1.6.1.4.-l 

l&1.4.-II 
1.6.1.4.-Ill 
1.6.2.4.-l 
1 X.2.4.-II 
1.6.4.4.-l 

1.6.4.4.-II 

1.6.4.4.-Ill 

1.6.5.4. 

1.6.6.4.-II 

1.6.6.4.-Ill 

1 X.7.4. 

1.6.8.4. 

l-273 

l-273 
l-274 
l-275 

l-288 

l-289 
l-289 
l-295 
l-297 
l-305 

l-306 

l-306 

l-311 

1-315 

l-315 

l-320 

l-324 

40 USC 759 

40 USC 759 
40 USC 759 
40 USC 759 

10 USC 2308 

10 USC 2308 & 2311 
10 USC 2308 & 2311 
10 USC 23 1 O(a) 
10 USC 23 1 O(b) 
10 USC 2326(b) 

10 USC 2326(b) 

10 USC 2326(g) 

10 USC 2329 

10 USC 2331(c) 

10 USC 2331(c) 

IO USC 2381(a) 

IO USC 2384(b) 

Brooks Act: timely resolution of amended Amend 
protests 
Brooks Act (protests): electronic filing Amend 
Brooks Act: frivolous protests’ costs Amend 
Brooks Act (protests): allow payment of Amend 
consultant/expert witness fees 
Move delegation of procurement functions to Repeal/ 
10 USC 2311 consolidate 
Authority to delegate and assign Amend 
Limitation on authority to delegate Amend 
Agency head determinations and decisions Amend 
Written findings Delete 
Undefinitized contract - ijmitations on funds Amend 
obligated 

Undefinitized contract - allow waiver of Amend 
50%/X% limitations 
Change “small purchase threshold” to Amend 
“simplified acquisition threshold” 
Payment for production special tooling/test Repeal 
equipment 
Move waiver of task order limitation to 2304(j)(4) Consolidate or 
or replace repeal 
Waiver of task order limitation only effective 60 Delete 
days after notice of waiver published in Federal 
Register 
Add Secretary of Defense authority to prescribe Amend 
regulations for bids 
Commercial items exempt from identification of Amend 
sources 
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Appendix IV 
Analye of Acquisition Law Advisory Panel 
Recommendations 

GAO assessments of Panel’s recommendations 
Substantive and/or Recommendation implications 

Noncontroversial dfffering views Conforming Uncertain Governmentwide Inconsistent DOD only 

x X 
X X 

X X 

X X 
X X 

X X 

X X 
X X 

x X 
X X 

X X 

X X 

X X 

X X 

X X 

X X 

(continued) 
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