T ‘
“‘\“ . 08(023\5 ) o, 173' O /{‘)}0

35203

REPORT TO THE CONGRESS

T ——

99999999

Operation Of The Law
Permitting Waiver Of

Erroneous Payments

Ot Pay ;-1

BY THE COMPTROLLER GENERAL
OF THE UNITED STATES

—

701265 [0942 %’( SIMTITL




T

COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

B-152040
B-158422

To the President of the Senate and the
Speaker of the House of Representatives

This is our report on the operation of the law- - Public
Law 90-616--which permits the waiver of erroneous payments
of pay. This act became effective October 21, 1968,

Our review was made pursuant to the Budget and Accounting
Act, 1921 (31 U.S.C. 53), and the Accounting and Auditing Act of
1950 (31 U.S.C. 67).

Copies of this report are being sent to the Director, Office
of Management and Budget, and to the heads of Federal departments
and agencies.

Acting Comptroller General
of the United States
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COMPTROLLER GENERAL'S OPERATION OF THE LAW

REPORT TO THE CONGRESS PERMITTING WAIVER OF
ERRONEOUS PAYMENTS OF PAY
B-152040
B-158422

DIGEST

WHY THE REVIEW WAS MADE

The Congress authorized in 1968 the waiver of claims of the United States

atlilﬂgmpuM“of erroneous. pay.to, employees of executive-agencies.  STIFd-

ards were prescribed by the Comptroller Seneral. For a claim to be
waived

-~-the payment must have occurred through administrative error and

-~there must be no indication of fraud, misrepresentation, fault, or
lack of good faith.

The General Accounting Office (GAO) made reviews in 20 executive agencies

to see if the waiver statute and standards were being equitably and uni-
formly applied.

FINDINGS AND CORCLUSIONS

Much progress has been made toward accomplishing both objectives of thafﬂ“wm

waiver statute.

--Innocent employees have been relieved of liability for overpayments,
under certain conditions.

—«Cong%ess has been relieved of the burdensome and time-consuming task
of considering private relief bills. (See p. 29.)

From enactment through the end of the fiscal year 1¢71

--11,056 requests for waiver had been considered by GAO and 41 execu-
tive agencies,

--9,425 requests representing 31,820,993 were waived, and

--$664,561 was refunded by the agencies for overpayments previously
collected. (See pp. 7 and 29.)

Most er;ors were caused by premature within-grade increases. (See pp. 15
and 19.
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brol UULUWENT AVALARIE

Generally waiver procedures and operations complied with the act and the -
standards. However:

--Some agencies misinterpreted the standards to include hardship as a
factor in determining whether to waive an overpayment. (See p. 23.)

--Some agencies had misunderstandings about GAO and agency jurisdic-
tion over waiver cases. (See p. 24.)

~--Some agencies were confused in computing overpayments resulting from
payment for accumulated and accrued leave. (See p. 24.)

Inequity in the statute

The law provi‘es that the Comptrolier General or the head of the agency
waive a clain within 3 years after the error is discovered or within

3 years after date of the act, whichever is later. Although employ:as
requested waivers within the 3-year period, in some cases therc was not
sufficient time after the request was filed to investigate the circum-
stances underr which the erroneous payment of pay was madc and to act

on the request before the end of the 3-year period. (See p. 31.)

There are 16 cases in this categiy pending in GAO and others are bound
to occur. House bill 7614, whose primary purpose is to extend waiver
benefits to members of the uniformed services, would

~-cla: ify the law and

--resolve the inequity by allowing waivers to be considered if filed
within 3 years after the error was discovered.

This hill was passed by the House and is pending in the Senate.
(See p. 31.)

RECOMMENDATIONS OR SUGGESTIONS

During the review GAO stressed the importance of
~--determining the reason for the erroneous payment,
~-taking corrective action to prevent similar errors in the future,

—-fu;1y documenting the file to show what corrective action was taken,
an

-~-following waiver guidelines and the Comptroller General's decisions.
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GAO advised anencies of :ys to improve operations and also pointed out

omissions in agency regulations and changes which the agencies should
make. (See p. 26.)

Copies of this report are being transmitted to the heads of all agencies
to inform them of ihe areas causing the most overpayments and to assist

them in achieving v.iformity in applying the waiver stati:te and stand-
ards.

AGENCY ACTIONS AND UNRESOLVED ISSUES

Officials in the 20 ager-ies agreed to be more diligent in taking cor-
rective action and to take steps to prevent future overpayments.
(See p. 26.)

MATTERS FOR CONSIDERATION BY THE CONGRESS

This report calls attention to an inequity in the language of the waiver
statute caused by the 3-year Timitation. If House bill 7614 is not en-
acted, GAO sugcests that a more limited bill be enacted to clarify the
Taw and to resolve this inequity. (See p. 32.)
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CHAPTER 1

INTRODUCTTON

Public Law 90-616, approved Octobcr 21, 1968, amended
subchapter VIII, chapter 55, title 5, of the United States
Code by adding section 5584, The law provides that a claim
of the United States arising cut of an erroneous payment of
pay to an employee of an executive agency on or after July 1,
1960, may be waived in whole or in part if the collection of
such erroneous payment would be against equity and good con-
sci.-nce and would not be in the best interests of the United
States.

The law required the Comptroller General to prescribe
standards for executive agencies to follow in exercising their
authority to waive Government claims arising from erroneous
payments of pay. The regulations (standards) of the Comptrol-
ler General wer. published initially in the Fed.ral Register
(F.R.) on December 31, 1968, as 33 F.R, 20001 and currently
appcar in the Code of Federal Regulations (4 CFR 91.1-93,3)
and in 34 F.R. 19967, December 20}, 1969,

The law grants waiver authority tc:

1. The Comptroller General of the United States regard-
less of the amount of the erroneous payment of pay.

2, The head of the executive agency when

--the ¢laim is in an amount aggregating not more
than $500,

~--the claim is not the subject- of an exception made
by the Comptroller General in the account of any
accountable official, and

~-the waiver ir made in accordance with the Comp-
troller General's implementing standards.



BEST DO~umiENT AVAILARLF

Neither the Comptroller General nor thc head of an
executive agency may exercise his authoriiy to waive a claim
under section 5584

--if, in his opinion, there is an indication of fraud,
misrepresentation, fault, or lack of good faith on the
part of the employee or any other person having an
interest in obtaining a waiver of the claim; or

--after 3 years immediately following the date on which
the erroneous payment of pay was discovered or 3 years
immediately following the effective date of this sec-

tion, whichever is later.

PURPOSE OF THE LEGISLATION

Prior to enactment of Public Law 90-616 (hercinafter
referred to as the act), there was no statutory authority
applicable throughout the executive branch of the Government
which would permit the waiver of an erroneous payment of pay
made to a civilian employee, even though such payment was
made through administrative error and was received by the em-
ployee in good faith, The fact that the erroneous payment
was made without fault on his part or the fact that the em-
ployee had every reason to believe that the payment was
proper was immaterial,

Frequently, the erroneous payment was not discovered
until a considerable period of time elapsed, which resulted
in a large overpayment and which caused undue hardship on
the employee when he was required to refund the money. An
employee could obtain relief only through a special act of
Congress for his "private relief."

The legislative history of the act disclosed that it was
originally drafted to waive claims of the United States
arising out of erroneous payments of pay in six specific
categories or situations. Numerous private bills which re-
lieved specified employees from liability resulting from
their having received erroneous payments of pay were intro-
duced in the Ninetieth Congress.

Many of the beneficiaries of such private bills were
erroneously paid under circumstances identical with those




existing in one or more of the six categories for which re-
lief would hav: been provided had the bill been enacted in
its original draft form. However, many other civilian em-
ployees who had been overpaid under like circumstances did
not have private bills introduced in their behalf. Enacting
private bills which relieved one or several employees with-
out relieving all employees similarly situated gave prefer-
ential treatment to those employees who were fortunate
enough to obtain Congressional relief.

After the House of Repres:ntatives held hearings on the
original draft bill to grant relief in six specific cate-
gories only, the House decided to substitute a general
waiver bill to establish a uniform procedure for waiving
erroneous payments of pay made because of administrative
error either in construing applicable provisions of law or
in computing the amount of pay to which an employee was en-
titled. This approach was deemed appropriate because it
would afford the same relief to all employees who received
erroneous payments of pey.

Through the end of fiscal year 1971, the General Ac-
counting Office (GAO) and 41 executive agencies which re-
ported on their walver activities considerec 11,056 requests
for waiver. Of these requests, 9,425, having a value of
$1,820,993, were waived, and a total of $664,561 was refunded
by the executive agencies because of waiver action.

The purpose of the act, in addition to providing an
equitable and speedy administrative process under which relief
from liability for the receipt of erroneous payments of pay
could be granted, was to relieve the Congress of the increas-
ingly heavy burden of considering numerous private relief
bills introduced because employees had been improperly paid
through administrative error.

APPLICATION OF PUBLIC LAW 90-616

We recognize that the remedial nature of the legislation
and the purpose for which it was enacted permit a liberal
interpretation of the statute and ordinarily resolve doubts
concerning waiver of the erroneous payment in favor of the
applicant, This basic concept has been the dominant factor
in promulgating the standards for waiver, in construing the



law in numerous decisions, in advising and assisting execu-

tive agencies, and in applying the standards to requests
for waivers considered by us,
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CHAPTER 2 Yy LA 43 15

GENERAL CRITERIA CONCERNING

WAIVER GTATUTE

The act authorizes the waiver, in certain cases, of
claims of the United States arising out of erronecus pay-
ments of pay to employees of executive agencies. The stand-
ards issued pursuant to the act define the terms "executive
agency' and "employee" by referring to 5 U.S.C. 105 for a
definition of an executive agency and to 5 U.S.C. 5581 for
a definition of an employee. Under section 105, an exec-
utive agency means an executive department, a Government
corporation, or an independent establishment.

Basically, to be considered an employee, an individual
must be (1) appointed in the civil service by an appropriate
official acting in an official capacity, (2) engaged in per-
forming a Federal function under authority of law or of an
Executive act, and (3) subject to an appropriate official's
supervision while performing his duties,

"Civil service,'" as defined in 5 U.S.C. 2101(1), con-
sists of all appointive positions in the executive, Judi-
cial, and legislative branches of the Government, except
positions in the uniformed services. However, the standards
also exclude from waiver consideration claims for erroneous
payments of pay made to the Architect of the Capitol, to
employees of the District of Columbia Governmewt, of the
Government Printing Office, of the U.S. Botanic Garden, and
of the legislative branch of the Government, except employees
of our Office. The standards also exclude from waiver con-~
sidercation claims fror. employees of the Administrative Of-
fice of the United States Courts, of the Federal Judicial
Center, and of the judicial branch.

The waiver of erroneous payments of pay statute did
not define the term "'pay,'" but the legislative history indi-
cated that it was intended to have its broadest meaning.
Section 91.2(b) of the standards defines "'pay' as '"¥*% sal-
ary, wages, pay, compensation, emoluments, and remuneration
for services. It includes overtime pay; night, Sunday
standby, irregular and hazardous duty differential; pay for
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Sunday and holiday work; payment for accumulated and accrued
leave; and severance pay. It does not include expenses of
travel and transportation or expenses of transportation of
household goods." 1In line with the foregoing standards, the
Comptroller General by decision has added to the items which
may be considered as pay within the meaning of the act and
which would thus be proper for waiver consideration. Some
of these are discussed below,

An award in connection with, or related to, employment
may reasonably be considered an element of pay. Since in-
centive awards recognize superior accomplishment or a spe-
cial act or service by an employee, such awards may be
viewed as emoluments within the definition of pay.

The fact that a person is not a U.S. citizen has no
bearing on his status as an employee, providec that he meets
the criteria contained in the statutory definition of the
term employee. Also, employm-nt later determined to be void
ab initio is considere.. to be employment for waiver purposes.
Such an example would be an emplovee appointed in violation
of the antinepotism law, which prohibits a public official
from appointing or promoting any relative. Other exar 'les
which may be considered as employment for waiver purposes
include an employee's receiving dual salary payments, in
violation of statute, holding two offices, or appointing an
annuitant without reducing the necessary amount of his an-
nuity from his salary.

Because the Senate report on the statute referred to a
claim against the employee or his survivor, the Comptroller
General decided that erroneous payments of pay made to the
widow or widower of a deceased employee might be considered
for waiver,

Under certain circumstances overpaymen’ s resulting from
a failure to withhold appropriate deductions for health and
insurance benefits, for retirement, etc., may be considered
for waiver under authority of the act.

Section 91.5 of the standards prescribes conditions for
waiving a claim in whole or in part whenever collection
action would be against equity and good conscience and would
not be in the best interests of the United States., Generally

10
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these conditions are met if the erroneous payment of pay
occurred through administrative error and if there is no
indication of fraud, misrcpresentation, fault, or lack of
good faith on the part of the employee or any other person
having an interest in obtaining a waiver of the claim.

The standards specify that any significant unexplained
increase in an employee's pay which would require a reason-
able man to make inquiry concerning the correctness of his
pay ordinarily would preclude a waiver if the employee
failed to bring the matter to the attention of appropriate
officials,

Thr .-igh various decisions, the Comptrcller General has
formulat :d guidelines to assist administrative agencies in
determining whether the employee acted as a reasonable man
and whether it would be against equity and good conscience
to collect the overpayment. Decisions under such circum-
stances must necessarily be flexible and must depend on the
facts existing in the particular case but must weigh such
factors as irregular overtime hours, changes in work sched-
ules, length of service, job responsibility, etc.

If an employee is aware that the payment he received
is in error, he cannot in equity and good conscience expend
the overpayment for his personal use without reasonably
expecting the overpayment to be collected from him, even
though he had notified appropriate officials of the error
and they had not taken immediate action to correct it.

To ascertuin if an employee who received an erroneous
payment of pay is free from fault, it should be determined
whether he reasonably could have been aware that an error
had been made., If it is determined that, under the circum-
stances, a reasonable man would have questioned the cor-
rectness of the payment, but in fact he did not, then, under
the decisions of this Office, the employee is not free from
fault.

Federal employees are periodically furnished with per-
sonnel and payroll documents describing their pay entitle-
ments. These documents afford an employee the opportunity
to verify his pay and, if necessary, to report any omis-
sions and/or errors to appropriate officials. Some agencies

11



include such information as bond balances, annual and sick
leave accruals, and cumulative retirement.

Altl] :ugh the information shown on these statements var-
ies among che administrative agencies, the statements must
show all deductions. For example, if an earnings and leave
statement fails to show a deduction for health benefits,
when in fact the employee knows he is covered under such a
benefit, he norir1lly would be at fault if he took no action
to obtain correction of the error.

The authority contained in the waiver act relates only
to an erroneous payment of pay. This term is not defined
in either the act or the standards. Questions have arisen
in the executive agencies in coanection with payments which,
although proper when made, later have become overpayments.
Generally in these cases, payments which were valid and
legal when made but which later became debts due the United
States solely beca:ise of the employee's action cannot be
considered as erroneous payments of pay under the act and
the standards.

A few examples of such claims include an employee's:

~--Voluntary retirement prior to liquidation of advanced
sick leave.

~-~Return to Government employment prior to the expira-
tion of the period for which a lump~sum payment for
annual leave had been made.

JENT AVAILABLE

i}
£
ki

--~Election to substitute leave without pay for annual
and/or sick leave in order to receive compensation
under the Federal Employee's Compensation Act. This
situation could result from retroactive approval for
such compensation after the employee had used and
had been paid for annual and/or sick leave. Repay-
ment for the leave would be necessary prior to re-
crediting the leave, and the amount previously paid
for the leave could not be classified as an erroneous
payment of pay.
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.t
S ANALYSES OF REQUESTS FOR WAIVER PROCESSED

BY EXECUTIVE AGENCIES

We reviewed waiver operations in 20 executive agencies
covering fiscal years 1969, 1970, and 1971. We examined
2,591 files and found that 138 requests for waiver had been
forwarded to us because they were over $500 or there was
doubt as to the propriety of the waiver action. Also 59 such
requests were being considered by the agency at the time of
our review or the administrative offices found no basis for
granting waiver. The chart on page 14 shows the number of
files which we examined, the amour:6 of pay involved, and the
action taken by the 20 executive agencies on the 2,591 waiver
requests. Of the cases which the agencies actually considered,
89 percent were waived.

We have categorized the types of administrative errors
which led to waive: requests. The chart shows the total
number of waiver requests examined in the first column and
the number examined counting each class request as a single
request in the second column. For the purposes of this re-
port a ''class request" may be defined as a group of waiver
requests resulting from a common administrative error. For
example, in one agency a misinterpretation of a regulation
on night differential caused erroneous payments in 482 indi-
vidual cases. 1In the 20 executive agencies, there was a
total of 587 overpayments resulting from the payment of night
differential. Inclusion of the 482 class requests covering
overpayments of night differential in a breakdown of errors
would lend a disproportionate weight to the payment of night
differential as a cause of erronecus payments of pay. There-
fore we eliminated such class requests to the extent that we
counted each such request as having resulted from a single

13
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error. The number of waiver requests counting each class
request as a single case is 1,554, as shown below.

Reasons for Overnayments

Number

with
SO TR E I , Actual classes

A - /AILARTE number eliminated
Step increases 369 369
Erroneous pay rate 228 228
Overtime 388 121
Leave 123 112
Night differenti 1 587 95
Saved pay 81 81
Premium pay 108 43
Violation of Whitten amendment 40 40
Wage board conversions 40 33
Special r: te 62 29
All others 565 403
Total 2,591 ' 1,354

Granting premature within-gred~ step increases was the
most common error, accounting for 369 of the cases examined.
Periodic step increases may be granted to an en..loyee who has
not attained the maximum rate of compensation for his grade
only in accordance with and subject to the conditions specif-
ically prescribed by statute. The requirements for advance-
ment to the nexi step in each grade have been changed several
times by the Congress since 1941.

Under the present law relating to within-grade step in-
creases, there are 10 steps in grades 1 through 15. Steps
2, 3, and 4 may be granted to an employee aftur 52 weeks of
service; steps 5, 6, and 7 may be granted after 104 weeks of
service; and steps 8, 9, and 10 may be granted after 156 weeks
of service. The majority of the 369 errors in the cases ex-
amined resulted from administrative failure to recognize and
to apply the waiting period when employees were advancing
from either step 4 or step 7 in their grades. Thus, in most
of these 369 claims, the employees were granted step in-
creases 52 weeks before they were eligibile for such advance-
ment. In a few instances, premature step increases resulted

15
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fror administrative failure to recognize that a period of
leave without pay would extend the waiting period for advance-
ment to the next within-grade step or that a promoticn to a
higher grade would start a new waiting period for the next
within-grade increase.

E. rors in establishing an employee's basic rate of pay
accounted for 228 overpaym:nts. The errors usually occurred
when a new employee's rate was fix~d or when an employea's
rate was determined after a statutory pay increase, a promo-
tion, or a transfer. These errors were caused by typograph-
ical errors, incorrect usec of pay tables, misinterpretation
of regulations, or erroneous computer 1lnputs., “

Overtime was erroneously paid in 121 of the cases ex-
amined. Many empl-vees were paid for overtime when they"
were traveling on official business, Under section 5542(b)
(2) (B) of title 5 of the United States Code, time spent in
a travel status away from an employee's official station is
not considered hours of employment unless the travel (1) in-
volves the performance of work while traveling, (2) is inci-
dent to travel that involves the performance of work while
trave ng, (3) is carried out under arduous conditions, or
(4) rcsults from an event which could not be scheduled or
controlled administratively. In addition, we noted some er-
roneous overtime payments made in violation of 5 U.,S.C. 5547,
which limited the aggregate rate of pay for any pay period
to tha maximu rate of pay for grade 15 of the General -
Sche. .le. C '

. e 1l

Leave constituted the fourth largest category of over-
payments~-112., Accrual of annual leave is based on an em-
ployee's creditable Government service. Our review revealed
that some employees were placed in the wrong leave accrual
categories, usually after their status was changed,and thus
were credited with more leave than they were entitled to
have. In other cases employees were granted annual leave
before they had completed the 90-day waiting period. This
is contrary to 5 U.5.C. 6303(b) which provides that an em-
ployee be entitled to annual leave only after he is ¢urrently
employed for a continuous period of 90 days under one or more
appointments without a break in service. Other employees
either were erronecusly paid while on leave without pay or
were erroneously paid for unearned sick or annual leave.

16
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Section 5545 of tirle 5 of the United States Code au-~
thorizes a night differential of 10 percent of employees'
basic pay for any regularly scheduled work performed between
6 p.m., and 6 a.m. We found 95 overpayments which resulted
from administering this statute, the majority of which were
caused by administrative failure to terminate the differen-
tial after employees had transferred from the night shift to
the day shift. Other overpayments resulted from erroneous
computations of the applicable rate.

Section 5337 of title 5 of the United States Code pro-
vides that employees who are demoted through no fault of
their own may retain a higher rate of pay for a period of 2
years after the effective date of the demotion, provided that
they meet certain criteria. Employees usually are entitled
to basic pay at the rate to whic! they were entitled immcdi-
ately before the reduction in grade, but this rate is suh-
ject to limitations if the demotion involves the reduction
in pay of several grades or if there is further downgrading.
Misinterpretation or miscalculation of the saved pay formula
caused most of the 81 errors in this category. The remainder
of the ov.rpayments in this category were caused by failure
of the admini-trative office to terminate the saved pay after
the 2-year retention period.

There were 43 overpayments involving premium piy. Em-
ployees ar«¢ allowed premium pay for standby duty, for duty
in a position in which the hours cannot be administratively
controlled, for some Sunday and holiday work, and in some
cases for work in which physical hardship or hazard is in-
volved. Sometimes applicable premium pay rates were mis-
calculated; in other situations employees continued to re-
ceive premium pay after they changed fiom jobs in which they
were entitled to receive premium pay to jobs in which they
were not.

The so-called Whitten amendment provides, with few ex-
ceptions, that no perscn in any executive department or
agency whose position is subject to the Classification Act
of 1949, as amended, be promoted or transferred to a higher
grade without having served at least 1 year in the next
lower grade. (See Historical and Revision Notes under
5 U.S.C. 3101 for background.) We discovered 40 overpayments
caused by employees' being promoted before serving the required
time in grade.

17
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The conversion of a wage board employee to a classifi-
cation act pousition caused administrative problems which re-
sulted in 33 erroncous payments. The Civil Service Commis-
sion issued regulations to provide departments with a method
for computing an employee's highest previous rate if he had
served in a position not subject to the classificat’ -n act.
The method was to be used in converting an employee's rate
s¢ that the employee could receive the greatest possible
benefit. Misinterpretation of the regulations led to most
of these errors.

The President of the United States has authority under
5 U.S5,C. 5303, which he delegated to the Civil Service Com-
mission, to establish special minimum rates of basic pay for
positions normally subject to statutc y pay schedules, when
such statutory pay rates (1) are substantially less than the
rates in private enterprise and (2) significantly handicap the
Government in recruiting and in retaining well-qualified per-
sonnel. Errors in administering special pay caused 29 over-
payments of pay.

The types of errors leading to erroneous payments of pay
discusz 1 above accounted for the majority of the overpay-
ments of pay. Of the rcnaining 403 overpayments, listed on
page 15, the frequency of each type of error diminished.
These crrors were due to failure to dedu.t payments made for
health benefits, life insurance, and th. Federal Insurance
Contributions Act; erroneous payments for quarters and cost-
of-living allowances; demotions without reduction in pay;
failure to reduce thz pay of annuitants reemployed by the
Federal Government; and erroncous payments of severance pay.

18
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CHAPTER 4

WATIVER OF ERRCMEQUS PAYMENTS BY GAO

The illustration on page 20 shows that, during fiscal
years 1969, 1970, and 1971, the Comptro:ler General, or his
designees, considered for waiver 1,452 cases having a value
of $1,034,973. These claims either were over $500 or were
transmitted to this Office because the agency had doubt as
to the waiver action to be taken,

This chapter categorizes the erroneous payments preva-
lent in the cases we handled during fiscal years 1970 and
1971. Our findings indicate that premature within-grade
increases were the most common error., For the most part,
the remsining cases fell into several categories in descend-
ing order of occurrence: leave, saved pay, wage board,
special pay, severance pay, failure to deduct health and
life insurance premiums, and faillure to reduce pay of reem-
ployed annuitants, Only those categories not discussed in
chapter 3 will be included here.

The basic purpose of severance pay is to provide com-
pensation to an employee who has been currently employed
for a continuous period of at least 12 months and who is
involuntarily separated from the service, not caused by
misconduct, delinquency, or inefficiency. The amount of
severance pay is computed on the basis of the number of
years of service and the age of the recipient with the maxi-
mun amount not to exceed 1 year's pay at the rate received
by the employee immediately prior to his separation. Over-
payments of severance pay resulted from errors in computing
the correct amount due, errors in determining eligibility,
payments in exces: of the l-year limitation, and failure to
discontinue severance payments promptly when a separated
employee was reemployed by another installation or Federal
agency.,

Other overpayments arose when separated employees who
receilved severance pay were later awarded annuities retro-
active to the date of separation., Under the provisions of
5 U.s.C. 5595(a)(2)(iv), employees subject to civil service
or any other retirement statute or system applicable to
employees or members of the uniformed services, who at the
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time of separation from the servic have fulfillecd the re-
quirements for immediate annuities, are not entitled to
recalve severance pay. Erroneous payments of severarne pay
occurred most frequently when employees were receiving dis-
ability annuities or military retired pay.

Government employees have options to obtain life end
health insurance coverage, purchased for them by the Civil
Service Commission as the contracting authority with the
insurance carriers, Employees normally pay their portion of
the insurance premium through payroll deductions., Overpay-
ments in this area occurred mostly through administrative
failure to deduct the necessary premium- or through failure
to deduct the correct amounts.

A civil service annuitant who is recmploycd by e
Governrent on or after October 1, 1956, must have his salary
reduced by the employing agency by the amount of annuity he
was receiving if his retirement was based on voluntary sepa-
ration, inv: luntary separation for cause, or age.

The annuitant's salary must also be reduced by the
amount of his annuity if he was a disablility annuitant re-~
employed after reaching age 60 or if he was a disabiltity
arruitant not found recovered or restored to earning capac-
ity and temporarily reemployed before reaching age 60,

Overpayments occu red in this area through miscalcula-
tions of the pay due after deduction of the annuity, through
failure to deduct any annuity, or through failure to adjust
the annuitant's salary after he received an annuity increase.
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AGENCY MISCONCEPTTONS

There was some initial confusion in formula*ing and
administering procedures after the walver act was passed on
October 21, 1968. This act, which made it relativel: easy

PARboete

3 to remove a substantial number of overpayments from the

1%% accounts of accountable officers, caused some concern that
4 administrative efforts to avoid erro:s might be diministed,
€ This was a possibility eves. though the standards promulguted
i under the act required that the head of an executive agency
1 determine the reason for the erroneous payment after receiv-
: ing a report of investigation and take such correc.ive action
é as required to prevent similar occurrences,

&

£ We believe that the Comptroller General's decisions and
f% this Office's advice and assistance on representative types
e of waiver requests have materially contributed toward a com-
%ﬁ mon understanding among agencies concerning the statute and
4 regulations.

This information, in turn, has produced greater
consistency and uniformity among the various agencies in
interpreting and applying the statute and standards. Since
the law involves judgmental decisions, however, there are,
and will be, differences of opinion among agencies ceoncerning

the propriety of granting waivers under substantially similar
circumstances.

~

Although we seek to insure maximum uniformity among the
various Government agencies in acministering the statute, we
recognize that, under the terms of the statute, the head of
each agency has concurrent, yet independent, j risdiction
with respect to claims not in excess of $500, Therefore
this Office "'ill neither modify nor set aside an adminis-
trative determination on a request for waiver when the amount
E involved does not exceed $500, unless such administrative
: action is inconsistent with the law or standards or is
arbitrary or capricious. Examples of agency determinations
and policies which this Office advised agencies to correct

because they were contrary to the law or standards are dis-
cussed below.,

Under section 91.5 (b) of the standards, a claim may be
waived whenever collection action would be against equity

‘::}‘ >
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and good conscience and would not be in the best interests

of the United States. One agency construed this section to
mean that, unless an overpaid employee could show that re-

payment would impose a definite hardship, collection would

not be against equity and good conscience. Four additional
agencies were using the criterion of financial hardship to

determine the propriety of granting waiver.

Nowhere in the act or in the legislative history is
there any indication that Congress intended the ability or
inability of an employee to refund the amount he was over-
paid to be a factor in determining whether the claim against
him should be waived. To use such a factor would be incon-
sistent with 5 U.S.C. 5584(c) which authorizes refunds of
amounts repaid by employces whenever a claim is waived,
Clearly the law does not contemplate penalizing the consci-
entious employee who liquidates his debt prior to requesting
waiver,

We found that the implementing regulations of three
agencies specifically excluded from waiver consideration
overpayments resulting from administrative failure to make
mandatory or authorized deductions for health premiums, life
insurance, retirements, and allotments. Such agency re u-
lations were in irreconcilable conflict with the waiver
statute as construed by the Comptroller General's decisions,
Another agency's regulations did not specifically exclude
these nondeductions from waiver consideration. In its
actual operations, however, it did not consider overpayments
resulting from nondeductions as pay and therefore deemed
waiver consideration improper.

There is no authority for an agency not to consider for
waiver overpayments resulting from underdeductions :or organi-
zation dues, taxes, bonds, savings, social security assess-
ments, or charitable contributions. Each case must be con-
sidered on its particular merit. An underdeduction does not
necessarily result in an overpayment. For example, in an
underdeduction for a bond, no overpayment occurs if the bond
has not been purchased. Also, in an underdeduction for
Federal and State income taxes, no overpayment has resulted
if the amount of such underdeduction has not been transmitted
to the tax authorities. '
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We cncountered various methnds of computi .g overpayments
for accumulated and accrucd leave, If employees are erro-
neously placed in higher leave-earning categories than that
to which ihey are entitled, the errors normally are corrected
merely by adjustments in their leave credits. Only when, as
a result of such exc¢-ss credit, empl. yees are carried in
annual leave statuses for periods in cxcess of the total
annual leave properly .reditable as of the close of the leave
year does an erroneous paymcnt ¢xist which may be considered
for waiver., Certain agencies were granting waivers when
leave had been e roneously credited although no erroneous
payments of pay had been made. We apprised the agencies of
their error. and advised them to make appropriate adjustuents
in the employees' accounts.

Also some agencies had misunderstandings concerning GAO
and agency jurisdiction over waive. cases, Section 92.3(c)
of the standards prescribes that the head of an executive
agency shall refer the investigation report, together with
his vecommendation, to the Comptroller General for deter-
mination if the claim of the United States is in an amount
apsregating more than $500,

In one agency the discretionary ''may' was substituted
in its regulations for the mandatory ''st.all," Another agency
referr:] to our Office only those requests over $500 vhich it
believ.:.d should be waived. Thus, this agency exercised au~
thority expressly reserved for our Office, Such action we.
plainly inconsistent with both the statute and the regu-~
lations,

Some agencies were also confused about the amount of
money to be waived. Several agencies believed that only the
net amount that actually was received by the employee in his
paycheck could be waived. The law, however, provides that
an erroneous payment, if waived, be deemed a valid payment
for all purposes. Thus the gross amount of any erroneou -
payment must be considered for waiver.

Some agencies used the term "equity and good conscience'
to issue regulations :hich precluded waiver consideration for
claims under specified minimur amounts or for those claims

hich arose from certain classes of errors. One agency pre-
wluded waiver consideration of all claims under $10, whereas
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another felt collection was equitable when the overpayment
was less than 10 percent of an employee's net biweekly pay.
One agency waived all overpayments under $10 unless the
error was mechanical or clerical. Two other agencies pre-
cluded waiver consideration for all overpayments resulting
from mechanical or clerical errors.

During the development of the existing standards,
4 CFR 91-93, consideration was given to whether a special
provision should be included with respect to small overpay-
ments. Although such a provision was not then adopted, on
the basis of experience now gained, we have determined that
the cost of a full investigation of all cases such as now
contemplated by the standards may reasonably be assumed to
exceed the amount to be considered for waiver. Therefore,
in the interest of economy and uniformity of operation, the
standards for waiver of erroneous payments of pay have been
revised to permit optional waivers of certain items less
than $25 without investigation. The revisions were made in
parts 91 and 922,

- Section 91.5 was revised by the addition of a new para-
graph (c¢) as follows:

g 91.5 Conditions for waiver of claims.

* * * * Kl

(c) The claim is in the gros. amount of $25
or less and there is no evidence that such erro-
neous payment occurred through fraud, misrepresen-
tation, fault, or lack of good faith on the part
of the employee or any other person having an in-
terest in obtaining a waiver of the claim,

See § 92.2(c) .M

Section 92.2 was amended by revising paragraph (a) and
by adding a new paragraph (c), as follows:

"§ 92,2 Investigation--Report of Investigation
(a) Except as provided in paragraph (c) of

this section, all claims of the United States
considered for waiver under the provisions of
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these regulations shall be investigated by the
executive agency which made the erroneous pay-
ment of pay.

* * * x *

(¢) An investigation will not be required
in those cases of overpayment of pay involving
amounts of $25 or less where there is no indi-
cation in the record of fraud, misrepresentations,
fault or lack of good faith on the part of the
employee or any other person having an interest
in obtaining a waiver of the claim."

These amendments were published in the Federal Register on
June 20, 1972, as 37 F,R, 12135,

Generally the 20 executive agencies! waiver procedures
and operations which we reviewed complied with the act and
the standards. Only two agencies failed to include any
reference to corrective action in their implementing regu-
lations. Section 92.6 of the standards requires that an
account of the corrective action taken be included in the
file record. Many of the files that we examined failed to
show what action had been taken but agency officials agreed
to include this information in the files in the future.

We informally advised the agencies of ways to improve
their operations and also pointed out omissions in their im-
plementing regulations and suggested changes. We stressed
the importance of (1) determining the reason for the erro-
neous payment, (2) taking necessary corrective action to
prevent similar errors in the future; (3) fully documenting
the file to show what corrective action was taken, and
(4) following general guidelines set forth in GAO decisions.
All agencies agreed to be more diligent in this area, and
one agency issued an agencywide memorandum reminding all
appropriate officials that effective corrective action was
required,
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CHAPTER 6

REIORT REQUIREMIE™TS

Section 92.7(b) of the standards requires that each
agency which exercises waiver authority under the provisions
of the act and the standards report to thc Comptroller Gen-
eral within 60 days after the close of each fiscal year the
total amount of money waived and the total amount refunded
during the preceding fiscal year. We have requested agencies
to furnish addit ' .,2l statistics concerning the number of
waivers denied and the dollar value involved so that we may
have a full accounting.

The chart on page 28 shows that, of tl - 9,604 claims
considered foi: waiver by the 41 agencies which furnished
information, £,369, or 87 percent, were waived during fiscal
years 1969, 170, ard 1971. As shown in chapter 3, 89 per-
cent of the cases cousidered by the 20 agencies reviewed
were waived.
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CHAPTER 7 LRGSR

APPRAISAL OF THE WAIVER STATUTE

Public Law 90-616 was designed not only to relieve in-
nocent employees from liability to repay erroneous payments
of pay if collection would be inequitable and would not be
in the best interests of the United States but also to re-
lieve Congress of the burdensome and time-consuming task of
considering private bills for relief of individvals who in-
nocently received erroneous payments of pay. Mich progress
has been made toward accomplishing both objectives.

The relief afforded to Congress is evidenced by the
decrease in private bills introduced or reintroduced after
the waiver statute was enacted. During the Eighty-ninth
and Ninetieth Congresses, 108 bills were introduced for the
relief of employees who received errconeous payments. (See
chart, p. 30.) 1In the Ninety-first Congress, only 17 bills
were introduced and in the first session of the Ninety-
second Congress, only two bills were introduced. Our re-
port refers only to private bills for civilian employees in
executive agencies,

Our Office and the 41 executive agencies reporting to
us considered 11,056 waiver requests from enactment through
the end of fiscal year 1971, Of these 11,056 requests,
9,425, approximately 85 percent, amounting to $1,820,993
were waived. During the same period 1,631 requests amounting
to $532,422 were denied.

The number of waiver requests granted clearly demcn-~
strates that many more employees were released from liabil-
ity by administrative action than possibly could have been
afforded relief had the only source of relief been enactment
of private legislation. Undoubtedly the objective of grant.-
ing relief on a reasonably uniform basis in erroneous pay
situations has be n achieved to a large degree. The 41
agencies refunded a total of $664,561 during fiscal years
1969, 1970, and 1971.
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Although we do not know the exact number of cases ex-
ieting throughout the Goverrment, we do know that in our
Office there are 16 cases pending in which the employees
submitted waiver reqursts within the 3-~year limitation period
but on which waiver action could not be taken prior to the
expiration date of October 21, 1971. Ten of these cases
were forwavded to us by the agencies after this date, four
were forwarded in August and September 1971, and two in
October 1971, but prior to the expiration date.

i

In order to comply with the standards' requirement
that an investigation be made of the circumstance: under
which the erroneous payment of pay was made, an examination
of records is necessary in all cases considered for waiver,
In many of the cases involving erroneous payments of pay
dating back to July 1, 1960, obtaining records was not only
difficult but also was time consuming.

In 15 of the 16 czses mentioned above, the error was
discovered before the act was enacted. One was in 1961.
In 10 of the 15 cases, the employees did not request waivers
until 1970 or 197L. 1In one case an indebtedness of $1,700
was discovered in October 1966 but request for waiver was
not made until October 8, 1971, two weeks before waiver con-
sideration was barred. Thus, while the request for waiver
in this perticular case was filed within the 3-year limita-
tion period, it was impossible to investigate the circum-
stances under which the erroneous payment of pay was made
and to take action on the request before the expiration
date. Under the present language of the statute, similar
instances are bound to occur.

MATTER FOR CONSIDERATION BY THE CONGRESS

We invite attention to House Bill 7614, Ninety-second
Congress, which was passed on May 17, 1971, and which is
pending in the Senate. That bill'. primary purpose is to
extend to member: of the uniformed services waiver benefits
comparable with those authorized to be granted civilian
employees under 5 U.S.C. 5584, It also would amend sub-
section (b)(2) of section 5584 to authorize waiving Govern-
ment claims arising from erroneous payments of pay whenever
requests for waiver are filed with our Office or the agency
involved, as appropriate, within 3 years after the error
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has been discovered, or 3 years immedistely following Octo-
ber 27, 1968, whichever is later. If this bill is enacted
in its present form, it will clarify the law and will re-
solve the inecuity to which we refer. On the other hand,
if the Congress does not deem it appropriate to enact House
bill 7614, w2 suggest that a more limited bill be en¢cted
designed solely to clarify the law and tc resolve the ineq-
uity discussed above.

L O
€T

Our 0Of<ice will cocperate in drafting such a bill
should the Congress decide upon this course of action.

32

. . p
,,,,,,,,,, P T TN R N e gy 9 IR



CHAPTER 8

PURPOSE AUD SCOPL OF REVIEW

In order to promote maximum uniform procedures for
processi;.g claims for waiver consideration within the execu-
tive departrnents and to apprise the Congress of Pullic
Law 90-616's effectiveness in the 3 years since its enact-
ment, G/} conducted reviews in 20 erecutive agencies cover-
ing fiscal years 1969, 1970, and 1971. Our principal ob-
jectives were to determine the

--adequacy of administrative regulations and operations,

~-nature of salary overpayn ‘ts considered for waiver
action,

~--number of waiver requests administratively granted
or denied and the dollar valuc thereof, and

--corrective action taken to prevent similar errors.

In accordance with section 92.7 of the standards, ad-
ministrative agencies are required to maintain a register
which shows the disposition of each claim of the United
S.ates for erronec¢ s payment of pay considere. for waiver
under the act. We therefore reviewed the required registers
and examined the claims on which adninistrative actions hac
been completed., This examination was necessary to ascertain
whether the files contained reports of investigations, ac-

counts of corrective actions taken, and other pertinent in-
formation.
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"vi i Public Law 90-616
;‘Q‘%g{;} e 90th Congress, S, 4120
Rt October 21, 1968

%n 9t

APPENDIX T

02 STAT, 1212

To amend title 5, Unfted Riates Code, to authorize the walver, I certain cases,
of claims of the United 8tates ariging out «f errvpeouns payments of pay 1w
eiployess of the cxecutive asgencles, and {r other purposes.

Be it enacted by the Senate and House of Representatives of the
Twited States of Amurica in Congress assembled, That (2) sub-
chapter VI of chapter 55 of title b, United States Cods, is amended
by addimg at the end thereof the following new seetion:

“§ 5584, Clalms for overpayment of pay

“(a) A claim of the United States agninst a person arising out of
an erroneons payment of pay, on or after July 1, 1860, to an employee
of an executive sgeney, the colleetion of which weuld be against equity
and good conscience and not in the best interests of the U%liwd States,
nay %w waived in whole or in part hy—

“{1} the Comptroller }?cﬂeral of the United States; or

“¢2) the hesd of the executive agency when—

“(A) the clabn is in an smount sggregating not more than
8300;

“(B) the cluim iz not the subject of an exr. 2tion mede by
the Conpiroller General in the accouni of sny a.cwxmtablss
official;nnd '

“(Cy the waiver i3 msce in accordance with stendards
which the Comptrolier Genersl chall prescribe.

“(b) Tho Compiroller General or the head of the (zecutive sgoncy,
as the casa may be, may nct ezercizs his authority under this section
to weive any claim-—

“(1) if,1n his opinion, there exiats, in connection with the claim,
an indication of fraed, misrepresentation, fault, or lack of good
faith en the part of the emplovee or any other person having an
interezt in obteining a weiver of the elam; or

“(2) after the expiration of three yoars immediately following
the date on which the erroneciis peyment of pay was discoversd
or thres yemrs imumodiately following the o« tive date of this
section, waichover is later,

“(e} A pervon who hes repaid to the United States all or part of
the amount of a claim, with respect to 'which « walver is granted
under this section, is entitled, to the extant of the waiver, to refund,
by the employing agency af the time of the erroneous payment, of the
apiount repaid to the Urited States, if he applies to that employing
agency for that refand within two years following the effective deie
of the waiver. The employing agency shall pay that refund in accord-
ance with thigsation,

“ (d}) In the rudit and settlement of tlie accounts of any aceountable
vfficiel, full credit shall bo given for any emounts with respect to which
collection by the United State: is waived vndsr this section.

“{a) An erroneous peyrasnt, the collection of which is waived under
this zection, is deemed a velid pavment for 811 purposes.

“(f) This section does not ai st any authority under any other
zmtne,fo litigate, settle, corapromise, or waive any claiin of the United
States.”,
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APPENDIX 1

Pub, Law 90-616 -2 - October 21, 1968

{b) ‘The table of contonts of subchapier VEFT of chaptor Bb of titls
& 3ynt. 495, B, United States Code, 12 smended by inserting the following new ite.
SR ICNAN S B immediately balow item 6338:
AL 5884, Claims for ovezpayment of pay.”,
Approved Octobsr 21, 1963,

c2 5T, 1212

LEGISLATIVE HISTORY:

HOUSE REPORT No, 1863 mecompanying H, R. 17954 {Coum, on Pos* Office
and Civil Serviosj,
SENATE REPOPT No, 1607 (Comm. on Pos$ Office and Civ' 1 Sorviee).
CONGRESS 1081 L. RECORD, Vol, 114 (1s68):
Oot., 43 Congidered and pagssd Sonste,
Oct. 112 Considered and passed House &n lieu of H., R. 17954,
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APPENDIX II

SUBCHAPTER G —STANDARDS FOR WAIVER OF CLAIMS FCR
ERROINEQUS PAYMINT OF PAY

PARY $1-—STANDARDS FOR WAIVER

Hee.

011 Prescription ¢f standards,

91.2 Definitioas,

213 Exclusions.

1.4 Walier of c¢lalms for erroncous puy-
ment of pny.

015 Condltinns for watver of claims,

AtrrtiorTy: The provisfons of this Part
81 fawued under eee. 311, 42 Bist 30, a3

$91.2

States under Public Law 90-616, ap-
proved Octoucr 21, 19R8, 82 Stat, 1212,
« hich amended stibchapter VIII of chap-
ter 55 of title 5, United Sintes Code by
ndding » new scclion, secticn 5584, pre-
scribe standards for the waiver of claims
of the Unitred States apeinst a person
grising out «f an crroncous payment of
pay, on or after July 1, 1968, to an em-
ployee of an exccutive ageney, the collee-
tion of which would be against equitly and
ood consclenee and not {n the best inter-
ests of the Umted States.

§ 91.2 Definitio~a.

In thls chapter:

(&} "Emplovee” means anemployee ag
deflned in $ U S.C. 558{ whols or was e~
ployed 1n & civilian capacity b7 sn exocu-
Hve arency as deflnad in 50U . 105,

(b} “Pay" means salary, wrges, bay,

compensation, emgluments, end remu-
neratlon for services. It includes overtime
pay; night, Bunday stangby, irrepular
and hazsrdous duty diftes ~atlol; pay for
Sunday and holldry .ork, ,.yment for
accumulated and accrued jeave, and
severance pay. ¥t docs not include ea-
penses cf travel snd transportation or
expenses of transportation of Lousciiold
goods.

8§ 91.3 Exclusions.

This chapir: 20t not apply to!

(a) Membe . of the unlformed serv-
ices asg defined v & US.C. 2101(3).

(b} Employees of the District of Co-
lumbla Government.

(¢) EmMkloyees of the Architect of the
Capitol, the Government Print:ng Office,
the U.S. Botanic Garden nnd other em-
ployenrs of the lepislative branch of the
Goverpiment oxeept emplovees of the
General Accounting Ofice.

(&) Lmployees of the Administralive
Office of the U.G. Courls, the Federal
Judicial Center, and other empleyees of
the judicial branch. *

§9Lt Waiver of 1laims for rironeous
payinent of pay.

(3) The Comptroller General of the
United States may wawe in whole or in
part a claim of the United States it any
amount artsing out of an crroncous pay-
ment of pay {o an employee when all of
the eonditiony sct out in § 21.6 ato pres-
ent. Claimsg referred to tho Attorney
Gceneral for litigation will not bo con-
sldered for walver by the Coioplroller
General of the United Btates withoud

amended, 31 U €. b2 Interpret or apply, 82
gint 3312, 5 U L.C, § 584,

sovacc: The provistons of this Part 01
appear 8¢ 33 FLR 20001, Dec, 31, 1968, unless
otherwlse poted Tedesignated at 34 F.R.
10067, Txec. 20, 1960,

§91.1  Prescription of atardards,

The regulntions in Lbis chapter {ssued
by the Compiroller General of the United

63
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first having oblained vpeirmission {rom
the Atlovnicy General,

(b) The hend of an executive agenty
may waive in whole or In part & claim of
the United States in an amount aggre-
gotwg nof more than 3500, without re-
gard to any repayments, against any per-
son nilsing oul of an crroneous poyvinent
of pay to an onployvee of such agency
when all of the conditiuns set out in
§ #1.5 arc present cxeept that he may
not walve such a clatin which is the sub-
ject of an exception made | the Comp-
treller General In the accourt of any se-
countahls officlal, or, which has been
transmiiied to the General Accounting
Oblce, for collection or to the Attorney

teneral for ltigation.

[33 F.R. 20001, Dec, 31, 1068; 3¢ PR. 303,
Jan. 9, 10683}

§91.5 Conditions for waiver oof clairas.

Claims of the Uniled States arising out
of an erroneous payment of pay may be
weived in whele or in part in accordance
wilhh the provisiens of § 91.4 whenever:

(a) The claim arises out of an errone-
ous payiment of pay mace to an employee
L1 an executive npency on or after July 1,
1960, except that waiver actlon may not
be taken undrr the provisions of these
regulations after the explrelion of 3
years iminediately following the date on
which the erroneous payment of pay was
discovered or afler October 21, 1971,
whichever is later,

(b Cgllcct)on action under {he claim
woild be against equity and good con-
science and not in the best intervsts of
the United States Generally these cri-
tetla will be et by & finding that the
crroneous  pavment of pay  occurred
throush administrative errer and that
iere is no Indication of fraud. nusrep-
reasntabion, fauit or lock of good feith
a1 i{no part of the employee or any other
prison having an interest In obtatning a
waiver of the clalm. Any significant un-
explained Increase in an employee’s pay
which would require a reasonable man
to make Inquiry concerning the correct.
ness of hjs pay ordinarily would preclude
a8 walver when the employce fails to
biing the matter to the attention of ap-
pronrinte efficinls, Walver of ovoipay-
nients of pany under 'his standard neees-
sally mank depend upon the facts ox-
Irilng In the particalnr case, The fnets
upon which a wnalier I3 based should b~
recorded In delr!l and made o pait of
the written record in acoordance with
the provisions of § 92.6.

37



Ao

bt v

8

Skt

Yoy N
g
i

PLETER

.k.

Sk,
o

.

BEST DOCUNLNT AVALL

Tile d~Chapter | §o23

PARY 92—PROCLDULRE
Gre,

931 Referral of requests for walver or o
plicattons for refund to head
execuithve agacy—-C'y s pending
before Cencinl Accour i Ofilce.

922 Invest! atlon—Peport  of  Invesdigas
tion

945 Procecwr of hoad of executl,o agoaney
after raceiving 1-port ol Investiga-
tion,

224 Notificatlon ¢f ». .°r actlon.

g2.6 Hefurd of smoun! epald and watved.

2286 Writtrnr~ ord

9271 Repster ¢ wnlierz—Repr-l,

$238 Relfaral lntms for oo lcotion of
Htlgatio.

Autdonery: The provisions of thig Pert
93 Jesued under sec, 311, 43 { at. 26, as
ermensded, 81 US.C. 52, Interpre: of apply,
3 Stat. 1212, 6 U SB.C,, § 5504,

Bouxce: The provistons of this Part p32
appear at 33 FLR, 20001, ec. 31, 106B, uniess
otherw! e noled Re¢ 'gnated .+t 34 F.R.
19907, Liec. 20, 1005,

§92.1 Relerral of requesta for waniver
or applications foraefund to head of
exccuttise pgeney—~Clajomis pending
before (Cencrul Accutinting Oflice.

ta) Allicquest vilver and ali ap-
plicrtions for s. within the pro-
vizde s of theae e lions shalt be sub-
mitted Lo the exccullve arency which
made the erronenus payment of pay. All
such applcations fur refund which have
not previousty been con ddeted for waaver
shal} ba'conddared for waiver n necord-
ance with the provisions of 1hene regula-
tlons. In the absence of other request,
efther {he Con-pirolicr General of the
Unifed States or thr Lird 2f the execu-
tive apeney which mage the crroneous
payment of pay mav wilkaln the walver
pioredure preccuber M lhese regula-
tions,

(b)) Clalms of the United States for
crionedus payvment of poy which (1)
mior ir the preceribing of these reguln-
flous - -¢ beent referred to the General
Accoust o Offiee Tor collection, (2)
which ve still pendmin, and (3) which
ampienr to be fov conrtderntion under
these tegulntions, witl e vetuined {o the
execntivo arency for processing in ac-
cordanee with the 2 ocedure prescribed
In these regulntions unless they are
found to contain sufiicient information
for wiiver moltion by the Comptroler
General of the United States.

§ 92,2 Duedigatione—Ileport of Insesti.
gation,

(a) Al claims of the United States
considered for waiver under the piovi-
sfons of {hese reculabions shall be in-
veslipated Ly the < wecutlve arency which
made e error .3 payment of pay.

(B} The rep=01 4 of fnvestigation will be
made to the head of the executive agency
and should include:

(1) A stotement of the osggregate
amount of the erroncous payment$ of
pay supported hy a cilation to the
¥ .cher or vouchers upon which the
erronccus payment ol pay was made to~
gether with » sh rwing as to the part of
the erroncol: payment of pay made on
each voucher,

(2} A stetement showing the clreum-
stances under which the ei1roncous pay-
ment of pay wnas made, the date it was
discov.red and whether it was subject
to an exceplion made by the Complioller
Cenere? of the United State-;

3> 5 sintemient es to whether (here
is any iadication of fraud, misreptesen-
tation, fauli, or lack of good fsith on
the part of the employce or any other
person having an interest In obtaining
& walver of the claim: and

(4) Such other jniormation as may
assist the Compiroller General of the
United States, or the head of the exccu~
tive agency, an the case may be, to deter-
mine whether collection action . ider
the clalm would be deninst equ!*  and
good conclence and nol In the best
inferests of the United States.

§92.3 heredure of head of excentive
ape oy nfter receiving report of in-
¥~ Lnatwon,

After the heead of the executive agency
receives The 1eport of inves! <ation miacd»
in accordance with the piovsions of
§ 82.2 of these 1erulations ke shall:

(r) Deteimiiie the 1eason for the or-
roneous parment of pay and take such
corrective action as may be required to
prevent simillnr erroncous peynients of
pay,

(by Waive the claim of the Uniled
States fn whole or i1 part, if it is an
amount nreregating not mers than §500,
without 1emard to any vepayment. and
ho determines -0 walver would bLe
proper under these regulations, and re-
coerd the date and rensons for the waiver,
unless the claim has been referred to
the Coraptroller Gieneral for collection
or the Attorney General for Utigation in

05,
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b9uvd Tt .
w hieh ¢ase the teport of invesbyrat. (o=
gother with s roecommendation witl be
teferied 1o the Cowplrolier Genelal of
the Uiate o State

tey Licler the teport of inverts ‘4ion
torether walh his reconumendntio ihe
Comptrotier General of the United .. ates
for determunation of the claim of the
United States is in an amount aegpregat-
ing mo'e than $300, or

vy Refei the report of fnvestigation
torethel with his ecom: e adaton {o the
Comptroller  General the United
States if the ¢latm of {1 United Rlates
jsan an amount acgies ~ting $500 or less
v.1ihout rerrrd to any repavment, and
he head of the execulive npgency bas
doubt as to whether waiver aclion 1s
proper.

L 92,1 Notifieation of waiver nction,

The Comptroller Genernlof the »'niled
States or the head of the exr ‘1ve
sgency, as the case may be, to the exent
practicable, shall send written notiflca-
tion te all concerncd as Lo the final ge-
tion taken upon g clalm of the United
Stlates for erroneous poyn.ont of pay con-
sidered for walver. I he reasonably can
be located, ery person who has repald
to the Unjred States all or part of a
claim which has been waivei in whole
or in parl urder the provis. .~ of these
regulations, and who has n previously
macie apphicaton for refvn .’ 1n addition
to heing informed os to the veiver action
shall also b¢ infermed of his right to
make application to the cmploying
agency for refund within 2 years fol-
Jjowing theylate of the waiver action.

§92.5 Refund of amourts repaid and
waived. ,

The employing apency at the time of
thre crroncous payment shall refund any
rmnunts to a person who Lias repaid to
the United Stales ali nr part of the claim
which has hcen waived in whele or in
part under the provision- of these regu-
lations providing apolic, Lon is made to
the employing arency for the refund
within 2 years folicwing the date of the
wawver. Refunds <hall be charged to the
appropriation fiom which the ersoneous
overpaynient of pay was made,

§ 916 Written record.

The report of investigatlon, an ae-
count of the corrective action taken, an
account of the waiver sction taken and
the reasons therefor, and othicy © _rtinent
infoermation such aa tho action taken
upon an applestion for refund shall

"

Title 4—Chapler 1

§93.2 Waived payment o+ ased valid,
An erroncous payment of pay, the ¢ole
Jectlon of which s walved under the
provislons of these regulaiions is decmed
a valid payment of pay for all purposes,

TR
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eonsbitule the writfen record in each
ca.e considured under the provislons of
these regulations

§92.7 Nezivter of whivera—-Report,

(n) Each executive agency shall
maintamn ] register which shall show
the disposition of each claim of the
United States for erroneous payment of
pay cubsidered for wawver under the
provisions of these repulations, which
register, together with the winitten rece
ord as destiibed in section 92.6 of these
renulitions shall be availnble for review
by the General Aeccounting Cilice.

by Within 60 days after the close of
each fiscal vear, each agency exercising
walver nuthoilty under the provisions
of thesn 1cenlations shall report Lo the
C nyvoller Geneisl of the United
Stites the total ameunt walved during
the meceding fiscal year and the totsl
amo.inticfunded.

§ 92.88  Referral of elaims far eallcction
or ltigntion.

(Y If the adminstrative agenev has
considered walver and has denied waiver
fn wnole or n part i shall 50 advise the
General Accounting Offies when refeiral
for collection is made to it pursuant to
1Use..

(h) Ho claim for the recovery of an
erroneous payment of pay shall be re-
ferred 40 the Attorney General for liti-
gation until it has first been considered
for waiver, unless the time remalning
for suit within the applicable period of
Hmitations doss not permit such wajver
consideragion prior to referral.

PART 93—ETFECTY OF WAIVER

Bec.
831  Credit in accounts,
832 Whalved payment deemed valld,

833 Fifect on other nuthority.,

AuvTtronity The provisions of this Fart 93
Issund under sec. 311, 42 Stat. 25, as amended,
31 U 3 C. 53. Interpret or apply, 82 Stat, 12132,
BUBC, §b6R4

Sovree: The provisions of this Part 93 ep-
pear st 33 F.R. 20002, Dec 31, 1968, unless
otherwise notcd Redeslgnated at 34 FR
19967, Des. 20, 1969,

§93.1  Credit in recounts,

In the' audit and scitlement of the
accounts of any accountable oficial, full
it shall be glver for any amounts
wilh respect to which collection by the
Unitcd States is walved under the provi-
stons of these regulations.

66

§931,3

§ 93.3 Effect an other authority,

The provislons af these repulations do
not affect any authority under any siat-
tite, other than 5 U.8.C. 5564, to ltlgate,
settle, compromise, or waive any claim
of the Unlted Siates.

3¢9
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Bules and Begulations

Tillz 4—ARCCOUITS

Chopter l—General Accounting Office

SUBCHAPTER G—STAND Nt FOR WAIVER OF
CLAIMS FOR ERRONEC:  [AYMENT OF PAY

PART 91—STAND/" .. FOR WAIVER
PART 92— MROCEDURE

Oplicnal Weaiver Without
Investigclion

The standard< “or walver of ervoneous
payments of = are revised to permit
optionsl we' -.s of certain stems less
than ¢25 v uout investigation.

The following revisions are madle in
Paris 91 and 92:

1. Section 915 is revi d by the addi-
flon of & new paiagrapl (¢) as follows:
g oL Conditions for waiver of claims.

L4 L L L] L]

(¢} Tne ¢laim is in the gross amount
of 325 or less and there is no evidence
that such erroneous payment occurred
th agh fraud, misvepr. - {ation, fanl,
or lnck of good faith o: the part of the
empioyee or eny other person having en
interest o obta mg a waiver of the
claim, See § 92 £(e> of this chapter,

2. Sectlon 1.2 i> amended by revising
paregraph (8) and by the addiuon of a
new paragraph (), as follows:

§92.2 Investigation——Report of Imves-
tigation.

(a) Except as provided in paragraph
(©) of this sectivn, s}l claims of the
United BSlates consldered for waiver
under the provisions of these regulationg
ghell be investieated by the executive
agency which made the ernoneous pay-
ment of psy.

* L] . * t 4

{¢) An Investipation will not be re-

quired fn those cases of overpayment of
pay invoiing amounts of $25 or less
where there is no indication in the rec-
ord of fraud, misrepreseniations, fault
or lack of good faith on the part of the
employre or any other person having
an intercst In obtuining a waiver of the
claim. .
{Sec. 811, 42 Btat. 25, as amended, 31 U B.C.
52, Interprot or apply, 82 8tat. 1212, 5 US.C.
£2C. BHgY Y

[sRAL? ELmMEr B Brasrs,

Comptroller General
of the United States.
[FR Doc 72-9238 Flled 6-19-72,8 49 am]

H prce YN
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Chapter Vil—Agriculiural Stabiliza-
fiocn and Conservation Service
(Agricultural Adjusiment), Depart-
ment of Agriculiure
SUBCHAPTER 8—FAPIL MARKETING QUOTAS
AND ACREAGE ALLOTMENYS
{Amadb. 2]

PART 711—PMARKETIN.. QUOTA
REVIEW REGULAMONS
Hiscellan cus Amendmenis
Correclion
In F.R. Doc. T7- 7006 appearing on page
10656 of the isso for Fridav, May 26,
1872, and correctes on page 114485 o' the
issue for Thursdzy, June 8, 1972, the
fourth county in Area IT of Alabama, now
reading "Hilton"/, should read “Chilton”.

{Amds 18]
PART 725—FLUE-Cl 2D TOBACLO

Flue-Cured Tobaeco, 1870-73 and
Subsequent Marketing Years

On pages 7805 through 7807 of the
FEDERAL RECISTER of April 20, 1972, there
was published & notice of proposed rule
making to issue amendments to lease
and trangf/ i of sllotments and market-
g quntas, the identuication of mar-
ketings of tobacco and tie records and
reports incident thereio for Flue-cured
tobacco. Interested persons were given
30 days after publication of such no-
tice in which to submit written data,
views, or recommendetions with respect
to the proposed ree 'stions. The data,
views, and recom. “~ndstions which
were submitted pursuvant to said notice
were duly considered within the limits
of the Agricuitural Adjustment Act of
1938, as arcended. Ti.e proposed regue
lations are sdopted with the following
changes and two zdditions:

1, It has been determined that the
allowable rate of floor sweepings will
remsin at 0.005 and will not be reduced
as stuted in the notice of nroposed rule
making  Also, first sales ¢* auction to
the warc! ~use will be Inclv “2d in total
first sales or the purpose of computing
allowable ioor sweepings. A study will
be made during the 1972-73 marketing
vear to deteimine the reasonablencss of
the 0005 rate. This will be accom-
plished on & random spot check basis
by weighing the scraps or leaves of
tobacco which accumulate on the ware~
house floor during the regular cow:se
of business.

2. Paragraph (f) of §725.92 is added
to provide the rate of penalty for ex-

cess fobacco merketed during the 1972-
73 marketing season. The determination
of the penalty rate Is purely & mathe-
magatical caleidatlon,

3. The proposed requirement in
§ 725.99(m) s expanded to permit ware-
houstmen to pripore and maintain a
dally summary jownsl sheet to reflect
daily transactions in lieu of maintain-
ing copies of ithe bill-out involces to the
purchaser,

4. For clarification, the words “guota
and nonquots” have been inserted in the
beginnine of §§ 725.99 and 728.100, Alzo,
wording is sdded to speclfy that a ware~
houseman sheall not weigh in any to-
baceo for salc unless identifled by Form
MQ-78 or N(-79-2 or the tobacco Is
represented 1> be o nonquota kind, and
that each noucuclion purchase of to-
bacco frem a Flue-cured producing area
shall be L.lentified by Form M@-76 issued
for the farm on which the tobacco was
produced unless prior to purchuse an
AMS inspecticn certificate is obtnined
to show that the tobacco is a nonnuota
kind.

5. In §$725.20 )14}, the props ' re-
quircment for 'ng of basket i -cts
in an orderly r. uper by sale days has
been expanded to permit filing of basket
tickets by numerical order, if so de-
sired by the warehouseman.

6. Grammat- al pnd spelling ervors in
the text have haen corrected.

7. An authority clause has been
added.

Since the 1972 crop of Flue-cured to-
bacco is nesring the mar *ing stage,
it is essemtinl that farmers - arehouse-
men, and dealers know th- prowsions
of this amendment a9 5000 as possible.
Accordingly, this amendment shall be-
com? eflective upon publication in the
Feoerin Rrcistiz (8-20-72).

The amendments ara as foliows:

1. Scetion 735.92(p) (1) is amended by
adding & sentence at the end to read as
follows:

§ 725.72 Lease and transfer of tobaeco
marketing quota,
* -] L] < L]

(p) Cancell.'ion, dissolution or revie
sion of transfc r—(1) Cancellation, ® » ¢
The provisions of this subparagraph (1)
shall not preclude appllcation of the ers
roneous notice provisions under § 725.70
where such provisions are applicable.

L] o L ] * *

2. Beclion 725.85 is revised to read as

follows:

§ 725.83 Identificetion of kinds of to-
baceo.

Any tobacee that has the same charac-
terisiics and corresponding qualities,
colors, and lengths of a kind and type
shall be considered such kind and type
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