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COMPTROLLER GENERAL OF I-HE UNITED STATES 

WASHINGTON. D.C. 20546 

B-164105 D( 

The Honorable Melvin Price, Chairman 
Joint Committee on Atomic Energy 
Congress of the United States f ’ 

B0 

i 
Dear Mr. Chairman : 

.) 

. This report is in response to your letter of January 30, 
1973, asking the General Accounting Office to examine certain 76% 

I 
aspects of the Atomic Energy Commission’s (NC’s) cooperative 
arrangement for designing, constructing, and operating the 
liquid metal fast breeder reactor demonstration project au- 
thorized by Public Law 91-273, as amended by Public Law 92-84, 

You pointed out that (1) on August 11, 1972, AEC submit- 
ted to the Joint Committee a Memorandum of Understanding 
describing the proposed arrangement for carrying out this 
project, (2) the Joint Committee held extensive hearings on 
this arrangement on September 7, 8, and 12, 1972, and (3) on 
January 26, 1973, AEC submitted certain documents to the Joint 
Committee describing changes to this proposed arrangement. 

c 

As discussed with your office, we did not make an ex- 
haustive examination of the proposed cooperative arrangement 
because of time limitations. As agreed with your office, we 
limited our review to an analysis of the proposed changes to 
the arrangement which AEC submitted to the Joint Committee on 
January 26, 1973, and certain other aspects which we believed 
would be of interest to the Joint Committee. 

We made our review at AEC Headquarters, Germantown, 
Maryland. We examined documents describing the cooperative 
arrangement and held discussions with ABC representatives 
knowledgeable of, and responsible for, negotiating the coop- 
erative arrangement. 

The amendment to the Memorandum of Understanding proposed 
changes to the original memorandum and provided for implement- 
ing certain sections of the memorandum. The proposed changes 
concerned: 

--The number of contracts among the parties participating 
i.n the cooperative arrangement : AEC, the Breeder 



. 

. 

i 



B-164105 

. it9 Reactor Corporation (BRC), the Project Management 4. /;Z 71 
/ Corporation (PMC) , 
{ (TVA) 

the Tennessee Valley Authority /d 
and the Commonwealth Edison Company. (See [./271, 

p. 101) PMC was created to administer the contracts 
’ for the design, construction, and operation of the 

breeder reactor demonstration plant. BRC was created 
to collect contributions from various electric utili- 
ties and to remit the collected funds to FMC to carry 
out the project. 

--The management structure and responsibilities of the 
parties carrying out the project, including assignment 
of AEC employees to serve on the P%lC staff. (See 
p. 11.) 

--The prerequisites for the start of project construc- 
tion. (See p. 17.) 

--The responsibility for technical supervision of the 
nuclear steam supply system. (See p. 20.) 

--AEC’s responsibility for indemnification of PMC, TVA, 
and Commonwealth. (See p. 21,) 

--Arbitration procedures if the parties disagree as to 
whether project termination criteria have been met. 
(See p. 22.) , 

The details of our analysis are in the appendix. The 
highlights of certain aspects of the proposed changes which 
may particularly interest the Joint Committee are discussed 
below. 

(i . COXSOLIDATION OF CONTF&CTS 

t . . As part of the proposed changes, the parties agreed to , consolidate the seven contracts called for in the original 
c * . memorandum into two contracts: one among AEC, PXC , TVA, and 

Commonwealth and one between PMC and BRC. One of the con- 
tracts eliminated was a contract between AEC and BRC. Under 
the original ‘memorandum, AEC would have had direct legal 

- 2 - 



. . 

c 



B-164105 

recourse against BRC if BRC breached its contract with ABC. 
We understand AEC’s position to be that, under the proposed 
contractual arrangement, its legal rights would have to be 
exercised under its proposed contract with PMC, TVA, and Com- 
monwealth. Under this arrangement, therefore, it appears that 
AEC may not have any directly enforceable legal rights against 
BRC. (See p, 10.) 

MANAGEMENT STRUCTURE 

The proposed contract among AEC, PMC, TVA, and Common- 
wealth provides that disagreements on significant matters 
among the members of PMC’s Board of Directors be referred to 
the heads of AEC, TVA, and Commonwealth for their unanimous 
resolution. The proposed contract does not, however, indi- 
cate how disagreements among the heads of these organizations 
would be settled. AEC officials told us that, if the heads 
could not unanimously agree on such matters, the project could 
possibly be terminated pursuant to the termination criteria 
in the proposed contract. (See p. 12.) 

One section of the proposed contract provides that PFIC 
or its project steering committee can not take any action on 
a matter referred to the heads of AEC, TVA, and Commonwealth 
until they have resolved the matter. Another section, how- 
ever, permits PMC to continue to act, or to refrain from act- 
ing, on a matter referred to and being decided by the heads, 
if PMC otherwise could be in breach of the proposed contract. 
In view of the apparent conflict between these sections, the 
contract should be clarified to indicate whether, and under 
what conditions, PMC may proceed on matters which are pending 
resolution by the heads, 

Without such clarification, an instance could arise 
whereby PMC could continue work on a project matter which the 
heads subsequently decided not to approve. Under such cir- 
cumstances, costs incurred for this work could contribute to 
a project cost overrun which otherwise may have been avoid- 
able. (See p. 13.) 
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INDEMNITY PROVISIONS 

The original memorandum required AEC to seek the 
legislative authority to indemnify PMC, TVA, and Commonwealth 
and, upon obtaining such authority, to execute and deliver 
written agreements providing for indemnifying each party, 
Under the indemnification agreement of the proposed contract, 
AEC holds PMC, TVA, and Commonwealth and their officers and 
directors harmless against any and all claims, expenses, and 
liabilities arising from the project to the extent they are 
not satisfied by project funds or insurance, This expands 
the original language in the memorandum which provided only 
for indemnification against claims and liabilities and ex- 
penses related to those claims and liabilities. (See p. 21.) 

ADDITIONAL AEC CONTRIBUTIONS 

In addition to AEC’s contribution and assistance totaling 
about $422 million called for in the original memorandum and 
the proposed changes thereto, AEC will incur costs for pro- 
gram direction and administration activities relating to the 
demonstration project, AEC has not, however, prepared an es- 
timate of such costs. AEC officials told us that, consistent 
with the treatment of all previous cooperative power demon- 
stration projects, the costs of its program direction and ad- 
ministration activities at AEC Headquarters and at the project 
site would not be charged to the breeder reactor demonstra- 
tion project. (See p. 24.) 

Also, under the terms of the proposed contract, AEC is 
to seek legislative authorization to provide five of its em- 
ployees to serve on the PMC staff while remaining on AEC’s 
payroll. These costs represent an additional AEC contribu- 
tion to the project which AEC estimates could range from 
$125,000 to $175,000 annually over the expected lo-year life 
of the project. (See p. 15.) 

PROPOSED USE OF AEC FUNDS FOR INTEREST 
EXPENSE ON PROJECT LOANS 

Under the terms of both the original memorandum and the 
proposed contract, PMC is permitted to use the utility 
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contribution agreements as collateral for project loans. 
Although the original memorandum did not provide for the pay- 
ment of interest on these loans, the proposed contract among 
AEC, PMC, TVA, and Commonwealth specifically permits the use 
of AEC-provided funds to pay the interest on these loans. In 
addition, the proposed contract permits the use of AEC funds 
to pay any other interest cost the steering committee may 
specifically allow. AEC officials told us also that a pro- 
posed amendment has been drawn up, stating that interest cost 
is not an allowable cost against AEC-provided funds. (See 
p. 24.) 

INDEPENDENCE OF LICENSING REVIEW 

The proposed contract provides that AEC assist, as ap- 
propriate, PMC and TVA in applying for all permits and li- 
censes necessary for constructing and operating the breeder 
reactor plant. Such assistance will, among other things, make 
AEC personnel available for consultation and statements and/or 
appearance before hearing or review bodies, such as the 
Atomic Safety and Licensing Board. The proposed contract, 
however, does not distinguish between personnel involved in 
AEC’s regulatory activities and personnel involved in AEC’s 
promotional activities. If this provision is applied to pro- 
ceedings for an AEC construction permit and operating license, 
AEC’s regulatory personnel could possibly review the applica- 
tion during the licensing process and defend it before a 
hearing or review body. It appears that such assistance 
might be inconsistent with AEC’s responsibility to independ- 
ently review license applications to insure the health and 
safety of the public. (See p. 25.) 

ALLOWABLE COST PRINCIPLES 
. 

The proposed contract among AEC, PMC, TVA, and Common- 
wealth specifies the cost principles to be used for funds 
initially provided by AEC. Funds provided by BRC from utility 
contributions do not appear to be subject to these principles. 
The contract is silent on what cost principles will apply to 
any subsequent funds AEC may provide to the project. Unless 
all funds ar’e subject to the specified cost principles, the 
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net effect will be to make them inapplicab)e to the project 
as a whole. To the extent that additional funds are required 
to complete the project, AEC might, in effect, assume costs 
incurred by PMC that were considered unallowable under the 
proposed contract, 

We believe consideration should be given to the desir- 
ability of adopting AEC’s cost principles and making them ap- 
plicable to all funds received and expended for the project. 
(See p. 26.) 

We have discussed the report with AEC representatives, 
and have considered ABC’s comments in finalizing the report. 
As agreed with your office, we have not obtained comments 
from PMC, TVA, Commonwealth, and BRC. 

We are sending a copy of this report today to the Vice 
Chairman of your Committee. As agreed with your office, we 
are sending copies to the Chairman, Atomic Energy Commission. 
We do not plan to distribute this report further unless you 
agree or publicly announce its contents. 

Sincerely yours, 

Comptroller General 
of the United States 
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APPENDIX 

ANALYSIS OF PROPOSED CHANCES TO THE 

ATOMIC ENERGY COMMISSION’S COOPERATIVE ARRANGEMENT 

FOR CARRYING OUT TIIE 

LIQUID METAL FAST BREEDER REACTOR 

DEMONSTRATION PROJECT 

BACKGROUND 

The Atomic Energy Commission (AEC) plans to enter into 
a cooperative agreement with certain electric utilities and 
other organizations for the design, construction, and opera- 
tion of the Nation’s first liquid metal fast breeder reactor 
demonstration plant. On June 4, ‘1971, the President an- 
nounced the adoption of a national energy policy which 
included a goal for the commercial demonstration of a breeder 
reactor concept and stated that: 

Our best hope today for meeting the Nation’s 
growing demand for economical clean energy lies 
with the fast breeder reactor. Because of its 
highly efficient use of nuclear fuel, the breeder 
reactor could extend the life of our natural ura- 
nium fuel supply from decades to centuries, with 
far less impact on the environment than the power 
plants which are operating today. 

Section 106(b) of Public Law 91-273, as amended, pro- 
vides that, before AEC enters into any arrangement or amend- 
ment thereto for participating in the research and develop- 
ment, design, construction, and operation of a liquid metal 
fast breeder reactor demonstration plant, AEC must submit the 
basis for such an arrangement to the Joint Committee on 
Atomic Energy, The law further provides that the basis for 
such an arrangement must lie before the Joint Committee for 
45 days while the Congress is in session unless the Joint 
Committee waives the period. 

On August 11, 1972, AEC submitted to the Joint Committee 
a Memorandum of Understanding describing the basis for a 
cooperative arrangement among AEC, the Tennessee Valley 
A!lthori ty (TVA) , the Commonwealth Edison Company, the Project 
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I!Ianagement Corporation (PMC), and the Breeder Reactor 
Corporation (BRC). PMC was created in March 1972 to ad- 
minister the contracts for the design, construction, and 
operation of the plant. BRC was created at the same time 
to collect contributions from various electric utilities 
and to remit the collected funds to PMC to carry out the 
project. 

The memorandum set forth the principal features of a 
cooperative arrangement and the conditions under which a 
breeder reactor demonstration power plant would be designed, 
developed, constructed, tested, and operated on an electric 
utility system. The parties to the proposed cooperative ar- 
rangement intended the memorandum to be a basis for negotiat- 
ing contracts among the parties. The Joint Committee held 
hearings on the proposed arrangement on September 7, 8, and 
12, 1972, and concluded that the basis for the arrangement 
was in accordance with the law. 

The memorandum showed that the demonstration plant was 
to cost an estimated $699 million. Under the memorandum, 
AEC will contribute about $92 million in direct assistance 
and will provide assistance estimated at about $330 million 
in research and development, services, facilities, equipment, 
and special nuclear materials. The utility companies are 
expected to contribute about $254 million and reactor manu- 
facturers are expected to contribute about $20 to $40 mil- 
lion. In addition, TVA will make available some of its land 
on the Clinch River, near Oak Ridge, Tennessee, available 
for constructing and operating the plant and for the neces- 
sary transmission links to the plant switchyard. 

According to AEC the utilities, as of January 31, 1973, 
had made legally enforceable pledges to the project totaling 
about $237 million. 

On January 26, 1973, AEC submitted to the Joint Commit- 
tee an amendment to the memorandum and two proposed contracts, 
one between PMC and BRC and the other among AEC, PMC, TVA, 
and Commonwealth. The amendment to the memorandum concerned: 

--The number of contracts among the parties. 

--The management structure and responsibilities of the 
parties carrying out the project, including assign- 
ment of AEC employees to serve on the PMC staff. 
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The Federal Trade Commission, the Department of Housing 
and Urban Development, and the National Transportation 
Safety Board indicated they would develop objective perform- 
ance standards for their ALJs. 

Performance evaluation and performance standards are 
perceived by some judges to be not only a direct threat to 
their decisional independence, but also a professional cal- 
umny, instead of an appropriate management concern. Through- 
out our report, however, we urged greater finality for ALJ 
decisions. As a practical matter, agencies will remain 
reluctant to limit review if they have no other means of 
assuring that ALJ decisions are reasonable and consistent 
with agency policy. Also to have objective performance 
criteria is in the ALJs' interest. An evaluator is thus 
deterred from applying subjective judgment to an ALJ who 
is not deciding cases as the agencies wish. 

RECOMMENDATION: The heads of agencies employing ALJs should 
see that an effective financial disclosure system is imple- 
mented, including a requirement that chief ALJs be familiar 
with ALJ disclosure statements to avoid possible conflict- 
of-interest situations. 

As previously mentioned, we made this recommendation 
primarily to assure that the official assigning cases to 
ALJs was sensitive to real or apparent conflicts of interest 
in so doing. The Ethics in Government Act of 1978 requires 
all ALJs to file financial disclosure statements, which are 
then made public. As of the dates of their responsesl the 
Social Security Administration and the Coast Guard were not 
requiring ALJs to file. The newly organized Office of 
Government Ethics, however, is still issuing financial dis- 
closure guidelines, so the situation should be clarified in 
due course. The Federal Trade Commission; the Bureau of 
Alcohol, Tobacco and Firearms (Department of the Treasury): 
the Department of Labor; the Interstate Commerce Commission; 
the National Labor Relations Board; and the Environmental 
Protection Agency have implemented our recommendation. The 
Department of the Interior and the National Transportation 
Safety Board are considering doing so. 

RECOMMENDATION: The chief ALJ at each agency, commission, 
or board should review the procedures by which cases are 
formally adjudicated to determine if simplified procedures 
can be used. 
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A second major cause of adjudicatory delay was the use 
of more formal procedures than necessary to resolve some 
disputes. As we noted in the report, agencies believed the 
formality of a hearing with oral testimony and cross- 
examination was needed to guarantee due process. The agen- 
cies' responses emphasized that view again. Many indicated 
that both the Congress and the courts tended to favor formal 
Administrative Procedure Act-type hearings, in lieu of 
simpler procedures. A comment by the Department of 
Agriculture is typical: 

"At the root of many of the problems concerning 
the administrative process is the failure of 
legislation to clearly state whether a hearing 
(if required by statute), is to be a formal 
proceeding as required by the Administrative 
Procedure Act or an informal type of proceed- 
ing. * * * Agencies ar e reluctant to utilize 
informal procedures for fear of subsequent 
reversal and remand by a reviewing Court.“ 

Several agencies expressed surprise that we had directed 
such a recommendation to the chief ALJ, when it is the agen- 
cyls responsibility to promulgate rules and regulations. We 
did so because the chief ALJ is the member of agency manage- 
ment most immediately acquainted with the hearing process 
and the types of cases or problems encountered. He or she 
thus is uniquely qualified to know if simpler procedures are 
possible. Many agencies responding tap that resource regu- 
larly. In addition, chief ALJs may encourage the use by ALJs 
of procedural techniques which, if allowed by agency rules, 
can expedite hearings, such as prehearing conferences or 
decisions from the bench. 

The Interstate Commerce Commission's response l/ detailed 
procedural simplifications it had accomplished on its own ini- 
tiative. Among other simplifying measures, the Commission had 

l/The Commission commented that our report was inaccurate - 
where it discussed diversion of cases to ALJs for hear- 
ing which would be handled normally by staff attorneys 
under its "modified procedure." Our report is not in- 
accurate. Simple cases which normally would have been 
decided by attorneys on a written record were diverted 
to ALJs in the Office of Hearings to increase their 
workload. The Commission raised the same objection in 
its comments on the draft report, and we reverified our 
facts. Reverification confirmed the finding. 
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--The prerequisites for the start of construction. 

--The responsibility for technical supervision of the 
nuclear steam supply system. 

--AEC’s responsibility for indemnification of PMC, TVA, 
and Commonwealth. 

--Arbitration procedures if the parties disagree as to 
whether termination criteria have been met. 

As part of the proposed cooperative arrangement sub- 
mitted to the Committee on January 26, 1973, AEC will seek 
legislative authorization to (1) permit two AEC officials 
or employees to serve on the PMC Board of Directors and to 
permit up to five AEC employees to serve on the PMC staff, 
(2) provide for arbitration if the parties disagree as to 
whether project termination criteria have been met, (3) per- 
mit AEC to indemnify PMC, TVA, and Commonwealth, and 
(4) assume custody and ownership of the facility if TVA 
decides not to purchase the plant at the end of the term or 
upon earlier termination and assume the costs of decommis- 
sioning, removing, and dismantling and other plant disposal 
measures. If at any time it appears that additional re- 
sources will be required to effectively continue the project, 
AEC .will seek the necessary legislative authorization and 
funds. 

The following sections present our analysis and views 
on the amendment to the memorandum and other matters relating 
to the proposed cooperative arrangement which may be of 
interest to the Joint Committee. 
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CONSOLIDATION OF CONTRACTS 

The original memorandum called for PMC and BRC to 
enter into a contract setting forth the terms and conditions 
under which the electric utilities’ contributions to the 
project would be collected by BRC and remitted to PMC. It ’ 
also called for AEC to enter into separate contracts with 
PMC, TVA, Commonwealth, and BRC for carrying out the design, . 
construction, and operation of the demonstration plant, 

Subsequently, the parties decided to consolidate the 
contracts into only two contracts: one contract among AEC, _’ 
PMC, TVA, and Commonwealth and the other between PMC and 
BRC, According to AEC officials, this consolidation was 
made for ease in administering the contracts. When the two 
proposed contracts are concurrently executed, each party 
will have the direct contractual obligation called for by 
the original memorandum, except that there will not be any ’ 
direct contractual obligation between AEC and BRC. 

The original memorandum provided that AEC and BRC 
would enter into a contract whereby BRC would: 

1. Carry out its undertakings with PMC. 

2. Give AEC reasonable notice of its board of direc- 
tors 1 meetings and the opportunity to attend them 
as an observer and otherwise keep AEC generally 
informed of its activities. 

3. Afford AEC reasonable opportunities to consult 
with BRC. 

The proposed contract between BRC and PMC has the same 
provisions except for item 1 above. Under the original 
memorandum, AEC would have had direct legal recourse against 
BRC if BRC breached its contract with AEC, We understand 
AEC’s position to be that, under the proposed contractual 
arrangement, its legal rights would have to be exercised 
under its proposed contract with PMC, TVA, and Commonwealth. 
Under this arrangement, therefore, it appears that AEC may 
not have any directly enforceable legal rights against BRC, - 
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MANAGEMENT STRUCTURE 
AND RESPONSIBILITIES 

I 

1 I 

_ 

Under the original memorandum, the PMC Board of Direc- 
tors was to consist of five members: two representing TVA, 
two representing Commonwealth, and one representing BRC. 
The memorandum provided also that PMC would establish a 
project steering committee composed of one PMC board director 
representing TVA, one PMC board director representing Com- 
rn-onweal th, and one AEC representative. The steering com- 
mittee was to provide general policy guidance for the 
project. 

The original memorandum provided that PMC would comply 
with requests from AEC, TVA, or Commonwealth to consult, 
review project activities, or approve project plans or ac- 
tions. It also provided that, if any party objected to or 
questioned the need for any particular approval request, the 
matter could be referred to the head of the party requesting 
approval (AK, TVA, or Commonwealth) for concurrence or re- 
jection. The original memorandum did not indicate how 
disagreements among the parties would be resolved. 

In the amendment to the memorandum and in the proposed 
contract among AEC, PMC, TVA and Commonwealth, the provision 
of the original memorandum which gave AEC, TVA, and Com- 
monwealth approval rights was deleted. The parties agreed 
that, in its place (1) PMC would manage the project and 
establish general policies for the project, (2) ABC would 
seek legislative authorization to permit two of its of- 
ficials to serve on the PMC board and up to five of its 
employees to serve on the PMC staff, and (3) the project 
steering committee would be empowered to manage the project 
until AEC had membership on the PMC board (interim arrange-. 
ment). 

. . AEC officials provided us with the following statement 
as to why AEC agreed to seek members1~i.p on the PMC board. 

The heads of AEC, TVA, and Commonwealth, after 
observing initial project operations and dis- 
cussing various management arrangements, deter- 
mined that the arrangements contemplated by the 
Memorandum of Understanding would require too 
much involvement of the principal parties. The 
heads decided that PFlC’s authority to manage 
the project should be enhanced. The heads of 
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TVA and Commonwealth believe that this could 
best be accomplished through AEC membership on 
the PMC board which is the normal corporate 
source of management authority. After consid- 
erable discussion, AEC’s management agreed that 
the project could be carried out more effectively 
under this type of arrangement, and agreed to 
seek the necessary legislative authority to 
permit such arrangement. 

Management structure under 
interim arrangement 

The proposed contract provides for the following interim 
management structure until AEC obtains legislation to have 
two of its representatives on the PMC board. The PMC board 
will establish general policies for the project. The 
steering committee, made up of three members representing 
AEC, TVA, and Commonwealth will implement management of the 
project subject to the general policies established by the 
PMC board. Each steering committee member will have the 
right to bring “any matter” he considered significant before 
the steering committee for consideration. The proposed con- 
tract does not specifically state whether the steering com- 
mittee members (AEC’s only representation under the interim 
management structure) can question the general policies es- 
tablished by the PMC board. Therefore, we believe there is 
a need to clarify whether the term “any matter” includes the 
general policies established by the board. 

In commenting on this matter, AEC officials told us 
that it was their intent and interpretation of the contract 
that the individual members of the steering committee could 
question the general policies established by the board. We 
believe, therefore, that AEC should take steps to insure 
that the other parties to the contract have the same 
understanding. 

Under the terms of the proposed contract, a majority 
decision of the steering committee would be final unless a 
steering committee or PMC board member referred the matter 
to the PMC board. A majority decision of the PMC board 
would be final unless the AEC member of the steering com- 
mittee or any PMC board member referred the matter to the 

’ heads of AEC, TVA, and Commonwealth for unanimous resolution. 
the proposed contract, however, does not indicate how 
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disagreements among the heads of AEC, TVA, and Commonwealth 
would be settled. AEC officials told us that if the heads 
could not resolve the disagreement, the project could pos- 
sibly be terminated pursuant to the termination criteria 
in the proposed contract. 

AEC officials stated that the parties believed that 
disagreements among the heads were highly unlikely because 
the heads were dedicated to seeing that the project pro- 
ceeded effectively and efficiently to a successful conclu- 
sion. Therefore, according to AEC, a provision for resolv- 
ing possible disagreements was not included in the contract. 

One section of the proposed contract (2.3.5) provides 
that the PMC board or steering committee not take any action 
on a matter referred to the heads of AEC, TVA and Common- 
wealth until they have resolved the matter. Another section r 
(2.10), however, exempts from the referral procedure (1) 
notices about the sufficiency of project resources and (2) 
any matter pertaining to indemnification. It also permits 
PMC to continue to act, or to refrain from acting, on a 
matter referred to and being decided by the heads, if PMC 
otherwise could be in breach of the proposed contract. In 
view of the apparent conflict between sections 2.3.5 and 
2.10, we consider it important that the contract be clari- 
fied to indicate whether, and under what conditions, PMC 
may proceed on matters which are pending resolution by the 
heads. 

Without such clarification, an instance could arise 
whereby PMC could continue work on a project matter which 
the heads subsequently decided not to approve. Under such 
circumstances costs incurred for this work could contribute 

. to a project cost overrun which otherwise may have been 
avoidable. 

_ In commenting on this matter, AEC officials said that 
it was AEC’s intent that section 2.10 would take precedence 
over section 2.3.5. We believe, therefore, that AEC should 
take steps to insure that the other parties to the contract 
have the same understanding. 
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Management structure with 
AEC representation on PPIC board 

Under the management structure whereby AEC, after ob- 
taining legislative authorization, would have membership on . . 
the PMC board, the proposed contract provides that PMC 
would have the responsibility and authority to manage the 
project. The steering committee would become the executive * ’ 
committee of the PMC board. The proposed contract does not . 
elaborate further on the management roles of the PNC board 
and the executive committee. Since the PMC bylaws provide 
that a majority vote of the PMC boa.rd members would constitute - 
a board decision, the two AEC board members could be over- 
ruled on any issue submitted for a board decision. Further- 
more, even if the AEC board members are not satisfied with 
a board decision the proposed contract does not have a 
provision that a nonunanimous board decision could be re- 
ferred to the heads of AEC, TVA, and Commonwealth. 

According to AEC officials responsible for negotiating 
the proposed contract, however, the parties did not intend 
a majority decision of the PMC board to be final. They 
explained that it was intended that any dissenting PMC board 
member could refer a nonunanimous PMC decision on a signi- 
ficant issue to the heads of AEC, TVA, and Commonwealth for 
unanimous resolution. 

We expressed the opinion to AEC officials that the 
proposed contract should be changed to include the parties’ 
intent, AEC officials agreed and stated that the proposed 
contract would be changed as soon as possible to provide 
that any decisions by the PMC board which were not unamimous 
could be referred by a dissenting PMC board member to the 
heads of AEC, TVA, and Commonwealth for unanimous resolution. 
As we said before if the heads do not resolve the disagree- 
ments, the project could possibly be terminated pursuant to 
the termination criteria in the contract. 
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ASSIGNMENT OF AEC PERSONNEL TO PMC ---- 

The amendment to the memorandum and the proposed 
contract among ,4EC, PMC, TVA, and Commonwealth require that 
AEC try to secure the legislative authority to permit up to 
five AEC employees to serve in any capacity on the PMC staff 
while remaining on AEC’s payroll. 

AEC officials said that, although the original memoran- 
dum did not have such a requirement, TVA officials had, 
during negot.iation of the original memorandum, expressed an 
interest in having AEC expertise on the PMC staff. AEC of- 
ficials explained that TVA and Commonwealth, recognizing 
AEC’s experience in dealing with reactor manufacturers and 
the nuclear industry , believed that AEC representation on 
the PMC staff would benefit the project. They stated that, 
when this subject was discussed in more detail during con- 
tract negotiations, AEC recognized that the experience of 
its personnel could help PMC resolve day-to-day problems. 
Thus AEC agreed to seek legislation to assign up to’ five 
individuals to PMC. 

AEC officials told us that AEC would probably assign 
technical personnel to PMC, possibly at the GS-14 and GS-15 
levels. AEC officials told us also that AEC had not esti- 
mated the five employees’ salaries because the employees had 
not been selected. They indicated, however, that such costs 
could range from $125,000 to $175,000 annually over the ex- 
pected lo-year life of the project, They further stated 
that these costs represented an additional AEC contribution 
to the project (see p. 8) and would be included as part of 
the overall project cost. 

In explaining this additional contribution, AEC offi- 
cials pointed out that, under the project agreement, TVA 
and Commonwealth would each contribute (in addition to 
their contributions to BRC as electric utilities) $2 million 
over a lo-year period to cover the salaries of their em- 
ployees assigned to PMC as well as to other project activi- 
ties, They stated that if these funds were spent before the 
project was. completed, the salaries of TVA and Commonwealth 
employees working for PMC would then be paid from existing 
project resources. 



lzic believe t1la.t ,2J:C represent-at ion on tile I-‘$lC staff 
gives AEC a mechanism for obtai.ning information on da>,-to-da) 
project activities and provides added expertise for 
accomplis!iing the program. 
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PREREQUISITES FOR 
THE START OF CONSTRUCTION 

The original memorandum provided that three prerequisites 
be met before construction of the demonstration plant began: 

. L 
--AEC must agree in writing with PMC and TVA that, in 

the event of project termination, it will at its own 
expense take custody of and decommission or dispose 
of the demonstration plant, unless TVA agrees to 
retain the plant. 

--AEC must obtain legislative authorization and provide 
written agreements indemnifying PMC, TVA, and Common- 
wealth, 

--AEC, PMC, TVA, and Commonwealth must agree that the 
available and expected resources are sufficient to 
complete the project successfully, 

The amendment to the memorandum sets forth two more 
prerequisites for the start of construction, One requires 
that AEC, PMC, TVA, and Commonwealth agree, in writing, that 
the breeder reactor plant can be built and operated in ac- 
cordance with the laws on the protection of the environment. 

AEC officials pointed out that, under the original 
memorandum, PMC would have to obtain a license from AEC be- 
fore constructing the plant. They said that, before AEC 
would issue a license, PMC would have to meet provisions 
and policies of laws on the protection of the environment. 
They stated that this prerequisite was added to emphasize 
the importance of the environmental issue, particularly in 
view of the concern expressed by environmentalists during 
the hearings before the Joint Committee on the proposed 
arrangement, 

The other prerequisite was that PMC provide TVA with a 
PMC board resolution specifying the part of the Clinch River 
site on which the plant, access roads, and other related 
facilities will be constructed. As stated in the proposed 
contract among AEC, PMC, TVA, and Commonwealth, PMC must 
select specific parts of the land needed for the project 
with a view’toward preserving as much of the remainder of 
the tract as possible for future development of additional 
power facilities by TVA. According to AEC officials, this 
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prerequisite provides formal documentation emphasizing that 
PMC will have exclusive possession of the land on which the 
plant will be constructed even though TVA holds the land in 
the name of the U.S. Government. 

From what we were told, it appears therefore that the . 
two additional prerequisites in the amendment to the memoran- 
dum clarify the positions of AEC and PMC on the construction . 
and operation of the plant. 

As we mentioned before, the original memorandum 
provided, as a prerequisite to the start of construction, 
that AEC must agree in writing with PMC and TVA that, in the 
event of termination, it would at its own expense take 
custody of and decommission or dispose of the demonstration , 
plant, unless TVA agreed to retain the plant, 

Although the original memorandum did not specifically 
provide that AEC seek legislative authorization to assume 
this responsibility, the memorandum provided that: 

AEC will endeavor to obtain additional 
authorization (not necessarily limited to 
presently authorized authority or forms of 
assistance) and funds for the purpose of 
making additional contributions to the project 
including funds to cover the cost of the turbo- 
generator and auxiliary equipment, switchyard, 
and associated facilities, if it reasonably ap- 
pears that the resources then available to PMC 
for the project are or will soon be insuffi- 
cient to enable the continued effective conduct 
of the project. 

AEC officials told us that, when the original 
memorandum was prepared, the above clause ‘was intended to 
cover AEC’s need to obtain legislative authority to agree 
to assume responsibility for the demonstration plant if TVA 
decided not to retain it under the agreed terms. In the 
foreword to the record of the Joint Committee’s hearings on . 
AEC’s proposed arrangements for carrying out the breeder 
reactor project, the Committee recognized that AEC would 
need this legislative authorization. 
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. 

Consequently, the proposed contract among AEC, PMC, 
TVA, and Commonwealth provides that plant construction not 
begin unless AEC has first obtained the legislative authoriza- 
tion enabling it to agree, in writing, to assume responsibil- 
ity for the demonstration plant if TVA decides not to retain 
the plant under the agreed terms. 

In our opinion, AEC’s decision to seek this legislation 
is in accordance with the intent of the original memorandum. 
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RESPONSIBILITY FOR TECIGJICAL SUPERVISION OF 
THE NUCLEAR STEAM SUPPLY SYSTEI4 

The original memorandum provided that the contracts to 
be negotiated among the parties specify those project ac- 
tivities in which AEC would participate. The amendment to 
the memorandum and the proposed contract among AEC, PFK, 
TVA, and Commonwealth stated that AEC would provide the 
technical supervision over the reactor manufacturer and the 
architect-engineer on all matters pertaining to the nuclear 
steam supply system. This system includes the nuclear re- 
actor, the steam generation system, and any other equipment 
and structures for providing steam for the steam turbine. 

AEC officials told us that, although the original memo- 
randum did not specify that AEC be assigned as technical 
supervisor for the nuclear steam supply system, such an 
assignment had always been contemplated in view of AEC’s 
expertise and experience in the reactor technology field. 
They pointed out that this assignment was a logical exten- 
sion of the cooperative agreement which set out as one of 
the project objectives the maximum use of technology devel- 
oped or being developed in AEC’s programs. 

According to the proposed contract among AEC, PMC, TVA, 
and Commonwealth, AEC’s technical supervision would generally 
involve the review and approval of (1) the reactor manu- 
facturer’s and architect-engineer’s design work for the 
nuclear steam supply system to insure compliance with PMC’s 
plant design specifications, (2) the technical adequacy of 
component design, fabrication techniques, and quality as- 
surance plans and procedures, (3) the reactor manufacturer’s 
and the architect-engineer’s compliance with PMC’s overall 

I 

schedules and budgets, (4) technical aspects of subcontract 
procurement actions, and (5) technical aspects of installa- 
tion and construction of the nuclear steam supply system. 

Under the proposed contract PMC (1) has the authority 
to modify standards compiled by AEC’s Division of Reactor 
Development and Technology and other standards and (2) has 
approval rights over any significant matters relating to the 
nuclear steam supply system. It appears possible, therefore, ’ 
that PMC could disapprove significant matters relating to 
the nuclear steam supply system which AEC has approved. In 
such an event it appears that AEC’s recourse would be to 
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. refer the matter--if AEC felt it was significant--to the 
steering committee, the PMC board, and finally to the heads 
of AEC, TVA, and Commonwealth for resolution. 

The proposed contract states that PMC and AEC intend 
to develop administrative understandings and procedures 
further defining their relationship and responsibilities to 
insure that project business will be conducted efficiently. 
AEC officials told us that PMC and AEC have such understand- 
ings and procedures under consideration but that details had 
not been developed. 

INDEMNITY PROVISIONS 

The original memorandum required AEC to seek legislative 
authority to indemnify PMC, TVA, and Commonwealth and, after 
obtaining such authority, to provide written agreements 
indemnifying each party. Under the terms of the indemnifica- 
tion agreement in the proposed contract (section 9.0), AEC 
holds PMC, Commonwealth, and TVA and their officers and 
directors harmless against any and all claims, expenses, and 
liabilities arising from the project, to the extent they 
are not satisfied by project funds or insurance. This ex- 
pands the original language in the memorandum, which pro- 
vided only for indemnification against claims and liabili- 
ties and expenses related to those claims and liabilities. 

- . 

The revised language provides indemnification for all 
expenses, whether or not they are related to claims and 
liabilities. IIowever, AEC is not liable for a claim or 
expense which arises out of a material breach by PMC, TVA, 
or Commonwealth, due to willful misconduct or bad faith of 
their officers or directors, in their duties to use their 
best efforts to carry out their undertakings under the 
project, including the obligation not to spend funds or 
intentionally incur contractual commitments exceeding the 
limitation in the agreements. The clear inference is that, 
in the absence of willful misconduct or bad faith on the 
part of an officer or director, AEC is liable for expendi- 
tures or commitments of PIK, TVA, or Commonwealth which ex- 
ceed the limitations in the agreements. This provision 
could extend REC’s liability to a considerable extent and 
leave it without any opportunity to exercise before-the-fact 
control. 



APPENDIX 

The proposed contract also provides the terms of the 
indemnity agreements, which are to be executed by AEC, and 
requires that, at the time the agreements are delivered to 
the parties , ABC’s General Counsel also deliver an opinion 
that each agreement is authorized, properly executed, en- 
forceable 9 and not inconsistent with any provision of law. 
In addition, AEC must try to obtain such an opinion from the 
Attorney General or the Comptroller General of the United 
States. AEC officials told us that the utilities asked for 
these additional opinions to insure that, at the time con- 
struction started, their financial commitments would be 
limited to the amount of their contributions. 

. 

ARBITRATION PROCEDURES 

The original memorandum provided that, if the parties 
disagreed as to whether one or more of the termination 
criteria listed in the memorandum have been met, the dis- 
agreement would be submitted to binding arbitration. The 
original memorandum did not specify who would arbitrate the 
disagreement. 

The proposed contract among AEC, PMC, TVA, and Common- 
wealth provides that AEC seek legislative authority, or 
confirm its existing authority, to provide that, if the 
parties disagree as to whether termination criteria have 
been met, the issue shall be submitted to the American 
Arbitration Association or some other appropriate forum for 
expedited and binding arbitration. 

AEC officials told us that, at the time the original 
memorandum was prepared, it was assumed that AEC had the 
authority to submit to arbitration. They said that AEC 
later became aware of a Comptroller General’s Decision dated 
July 17, 1972, which reiterated an earlier Comptroller 
General’s Decision (32 Comp. Gen. 333) stating that, without _ 
specific statutory authority, the rights of the United 
States or claims against the United States may not be 
determined by arbitration. The officials stated that, pur- 
suant to this decision, AEC does not have the statutory 
authority to arbitrate under the proposed contract and must 
therefore seek such authority. 
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Until the necessary legislative authority is obtained 
and the contract is appropriately amended to provide for 
arbitration or if such legislative authority is denied, the 
proposed contract among AEC, PMC, TVA, and Commonwealth pro- 
vides that agreement of at least three of the five parties 
involved in the project CAEC, PMC, BRC, TVA, and Common- 
wealth) will be required to establish that project termina- 
tion criteria have been met. 
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OTHER MATTERS 

The following section of this report sets forth a num- 
ber of other matters which may be of interest to the Joint 
Committee in its hearings on the breeder reactor cooperative * 
arrangement, 

Additional AEC contribution 

Under the terms of the memorandum and the proposed 
changes, AEC is to contribute about $92 million in direct 
assistance and is to provide assistance estimated at about 
$330 million in research and development, services, facili- 
ties, equipment, and special nuclear materials. AEC offi- 
cials told us that, consistent with the treatment of all 
previous cooperative power demonstration projects, the costs 
of its program direction and administration activities at 
AEC Headquarters and at the site would not be charged to the 
breeder reactor demonstration project. They stated that its 
present accounting system does not identify and allocate the 
cost of program direction and administration activities to 
such projects; therefore AEC had not estimated these costs. 

Proposed use of AEC funds for 
interest expense on project loans 

Under the terms of both the original memorandum and the 
proposed contract, PMC is permitted to use the utility con- 
tribution agreements as collateral for project loans. Al- 
though the original memorandum does not provide for the pay- 
ment of interest on these loans, the proposed contract among 
AEC, PMC, TVA, and Commonwealth specifically permits the use 
of AEC-provided funds to pay the interest on these loans. 
In addition, the proposed contract permits the use of AEC 
funds to pay any other interest cost the steering committee _ I 
may specifically allow. 

We talked with AEC officials about the reason for the 
. 

new provision permitting the use of AEC funds to pay interest 
on proj ect loans. They told us that it was not intended that 
AEC funds be used to pay any interest. In commenting on this ’ 
report, they said that a proposed amendment has been drawn up 
stating that interest cost is not an allowable cost against 5 
AEC provided funds, According to AEC, the other parties to 
the contract have informally agreed to make this change. 
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Special nuclear material 

Under the original memorandum and the proposed contract 
among AEC, PMC, TVA, and Commonwealth, AEC will provide but 

, ’ 

. 

retain ownership of all source and special nuclear material 
required for the demonstration plant during the project term. 
The original memorandum provided that ABC pay for the nuclear 
material and the costs of consumption and reprocessing of the 
material. The proposed contract has essentially the same 
provision but also states that AEC must absorb the cost of any 
“losses of nuclear material .I’ AEC officials told us that the 
cost for such losses, although not specifically mentioned in 
the original memorandum, was always contemplated as part of 
AEC’s responsibility for the costs of consumption and re- 
processing of the material. They emphasized that the major- 
ity of nuclear material losses occurred during fabrication 
and reprocessing. 

Independence of licensing review 

The proposed contract provides that AEC assist, as ap- 
propriate, PMC and TVA in applying for all permits and li- 
censes necessary for constructing and operating the breeder 
reactor plant l Such assistance is to include “access to 
documents necessary in any proceedings relating to such ap- 
plications and making available personnel for consultation 
and statements and/or appearances before hearing or review 
bodies.” This provision makes no distinction between person- 
nel involved in AEC’s regulatory activities and personnel in- 
volved in AEC’s promotional activities. If this provision is 
applied to proceedings for an AEC construction permit and op- 
erating license, ABC regulatory personnel could possibly re- 
view the application during the licensing process and defend 
it before a hearing or review body, such as the Atomic Safety 
and Licensing Board. It appears that such assistance might 
be inconsistent with AEC’s responsibility to independently 

. review license applications to insure the health and safety 
of the public. AEC officials told us that under no circum- 
stances would AEC consider it appropriate to use regulatory 
organization personnel in providing such assistance. 

, 

Income tax asnects 
. 

The proposed contract between PMC and BRC provides that 
BRC not pay PMC any funds collected from the utilities unless 
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. 
and until the Internal Revenue Service has issued a ruling 
which (1) exempts PMC from Federal income taxes under sec- 
tion 501(c) of the Internal Revenue Code and (2) states that 
PblC’s receipt of BRC funds will not constitute gross income 
to PMC for Federal income tax purposes. AEC officials told 
us that the Internal Revenue Service had been asked to de- 
clare both PMC and BRC tax-exempt corporations but that it 
had not yet made such a ruling. 

. 

l t  

. 

In addition, the payment of electric utility contribu- 
tions to BRC is subject to a similar condition which states 
that, before being paid, BRC must certify to each utility 
(except tax-exempt utilities) that the Internal Revenue 
Service has issued a ruling which makes a utility’s payments 
to BRC deductible for Federal income tax purposes, AEC offi- 
cials told us that, in February 1973, the Internal Revenue 
Service had notified AEC that this ruling was issued, 

. 

Allowable cost nrinciules 

The proposed contract among AEC, PMC, TVA and Common- 
wealth (section 7.3) makes the allowable cost principles in 
appendix C applicable to use of funds initially provided by 
AEC. Funds provided by BRC from utility contributions appear 
not to be subject to these principles. The contract is si- 
lent on what cost principles will apply to any subsequent 
funds AEC may provide to the project. Unless all funds are 
subject to the cost principles, the net effect will be to 
make them inapplicable to the project as a whole. To the ex- 
tent that additional AEC funds are required to complete the 
project, AEC might, in effect, assume costs incurred by PMC 
that were considered unallowable under appendix C of the pro- 
posed contract. 

We believe consideration should be given to the desir- 
ability of adopting AEC’s cost principles and making them 
applicable to all funds received or expended for the project. 

I - 

. 

. 
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