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Foreword 

This is Title I of the Third Edition of the Civilian Personnel Law Manual. 
The Manual is prepared by the Office of General Counsel, U.S. General 
Accounting Office (GAO). The purpose of the Manual is to present the 
legal entitlements of federal employees, including an overview of the 
statutes and regulations which give rise to those entitlements, in the fol­
lowing areas: Title I—Compensation, Title II—Leave, Title III—Travel, 
Title IV—Relocation. Revisions of Titles II, III, and IV have been issued. 

This edition of the Civilian Personnel Law Manual is being published in 
loose leaf style with the introduction and four titles separately 
wrapped. The Manual generally reflects decisions of this Office issued 
through September 30,1989, in Titles I and II and September 30,1988, 
in Titles III and IV. The material in the Manual is, of course, subject to 
revision by statute or through the decision-making process. Accordingly, 
this Manual should be considered as a general guide only and should not 
be cited as an independent source of legal authority. This Manual super­
sedes the Second Edition of the Civilian Personnel Law Manual which 
was published in June 1983 and the supplements published in 1984, 
1985, and 1986. 

James F. Hinchman 
General Counsel 
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Chapter 1 

Civilian Pay Systems 

A. Generally The pay systems, schedules, and authorities for fixing the compensation 
of civilian employees of the United States and the District of Columbia 
governments are many and varied. However, for practical purposes 
these pay fixing procedures may be grouped into five categories: (1) the 
General Schedule system, (2) the Senior Executive Service pay system, 
(3) the Merit pay system, (4) prevailing rate systems, and (5) other sys­
tems, schedules, and authorities. 

B. General Schedule 
System 

1. Statutory authority 

The General Schedule (GS) system, sometimes called the Classification 
Act system, is one of the three statutory systems covered by 5 use. 
§ 5301 which establishes the policy of equal pay for substantially equal 
work and comparability of federal pay rates with those in private enter­
prise. (The other two statutory systems are those for the Foreign Ser­
vice and for the Department of Medicine and Surgery, Veterans 
Administration.) This system is prescribed by Chapters 51 and 53, Title 
5, U.S. Code. The positions of General Schedule employees are classified 
into 18 grades in accordance with the procedures prescribed by Chapter 
51, and a range of pay rates or steps is established for each of these 
grades (grade GS-18 has only one rate) through the procedures pre­
scribed by Subchapter 1 of Chapter 53. Revisions of General Schedule 
pay rates are promulgated by executive orders and are subsequently 
published in salary tables. 

2. Coverage 

The great mmority of employees in clerical, administrative, technical 
and professional positions fall within the General Schedule system. Spe­
cific coverage is defined in 5 u.se. § 5102; subpart B, part 511, Title 5 of 
the Code of Federal Regulations (C.F.R.); and Subchapter 2, Chapter 511 
of the Federal Personnel Manual (FPM). Generally speaking, this system 
applies to all employees in the executive branch and the District of 
Columbia govemment except those whose positions are specifically 
excluded by statute, and a number of employees in the judicial and legis­
lative branches whose positions are included by statute. In addition 
some agencies with authority to fix the pay of their employees adminis­
tratively have adopted this system in whole or in part. Office of Per­
sormel Management (OPM) heis final authority to determine whether an 
employee's position is covered by the General Schedule system. 5 us.c. 
§ 5103. But see B-170668, September 30, 1970. 
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Chapter 1 
Civilian Pay Systems 

3. Position classification 

a. Generally 

Positions of employees who are paid under this system must be 
described and classified in one of the 18 grades of the General Schedule 
on the basis of the level of difficulty, responsibility, and qualification 
requirements of the work. 5 u.se. § 5106. Standards for classifying posi­
tions are prepared by OPM. 5 use. § 5105. 

b. By agencies (GS-1 through GS-15) 

(1) Generally—Agencies are authorized to classify positions in grades 
GS-1 through GS-15 in conformance with or consistent with published 
standards without prior approval of OPM, and the grades thus assigned 
are the basis for pay and personnel transactions. 5 u.s.c. § 5107 and 
B-166057, Febmary 4, 1969. However, agency classification actions are 
subject to review and change, if warranted, by OPM. 5 u.s.c. ̂ 5 1 1 0 and 
5112 and 42 Comp. Gen. 521 (1963). 

(2) Effective date 

(a) Administrative actions—Administrative action is effective from the 
date the action is taken by the proper administrative officer to finally 
allocate or reallocate the position, or such later date as may be adminis­
tratively fixed. 30 Comp. Gen. 156 (1950). 

(b) Reasonable time—Such later date as may be administratively fixed 
must be a reasonable time. 37 Comp. Gen. 492 (1958). When an agency 
reclassifies an occupied position to a higher grade, it must within a rea­
sonable time either promote the incumbent, if qualified, or remove him 
from the position. 53 Comp. Gen. 216 (1973). 

Where, however, an employee performed the duties of a position that 
was later reclassified to a higher grade level, which resulted in the 
employee's promotion, he is not entitled to a retroactive promotion and 
backpay for the period his position may have been wrongly classified at 
the lower grade level. An employee is entitled only to the salary of the 
position to which he is appointed, even though the agency may have 
unreasonably delayed the reclassification process. For delay associated 
with reclassification, alleged violation of merit system principle of equal 
pay for equal work does not create action for monetary damages for a 
period of erroneous classification. B-205641, June 22, 1982. 

Page 1-2 GA0/0GO91-6 CPLM — Compensation 



Chapter I 
Civilian Pay Systems 

An employee of the govemment was the incumbent of a position which 
was regraded upward incident to an agency position reclassification 
audit. She was retained in that position beyond the reasonable time 
period defined in 53 Comp. Gen. 216 (1973). While an agency must 
within a reasonable time, promote an individual, if qualified, or remove 
him from the position, where the individual is not qualified for promo­
tion temporary retention beyond the time period alone does not serve as 
a basis for retroactive temporary promotion and backpay. B-195020, 
July 11, 1979. 

(c) Revised or new standards—When OPM prepares and publishes 
revised or new position classification standards, administrative agencies 
must implement them within a reasonable time. 37 Comp. Gen. 492 
(1958) and Brech v. U.S. Immigration and Naturalization Service, 362 F. 
Supp. 914 (S.D.N.Y. 1973). 

A new classification guide did not set up an agency-wide Army policy 
that required an employee's promotion. The Civilian Personnel Regula­
tion (CPR) required that first a manpower space and funds must be avail­
able; second, a properly signed job description must be prepared and 
officially authenticated; third, the position must be entered in the per­
sonnel control file as a result of processing a personnel document. Until 
all of these actions were taken, the employee was not entitled to a pro­
motion. B-202689, July 8, 1982. 

(d) OPM decisions—For effective date of classification decisions made by 
OPM, see subpart G, part 511, Title 5, C.F.R. 

(e) GAP jurisdiction—GAO does not have the authority to change a classi­
fication determination made by an agency or OPM. B-182695, 

September 15, 1975; B-184979, November 14, 1975; and B-186087, 
June 1,1976. Cf. 50 Comp. Gen. 581 (1971). 

c. By Director, OPM (GS-16, 17, 18) 

Unless specifically provided otherwise by statute, a position may be 
classified in grade GS-16, 17, or 18 or in the Senior Executive Service 
only by action of the Director, OPM. 5 u.s.c. § 5108. 

d. By statute 

The grades of a few General Schedule positions are specifically pre­
scribed by 5 u.s.e. § 5109. See also 5 use. § 5108(c). 
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Chapter 1 
Civilian Pay Systems 

C. Senior Executive 
Service 

1. Statutory authority 

The Senior Executive Service (SES), 5 u.s.c. §§ 5381 - 5385 covers many 
career and a limited number of noncareer managers and supervisors 
whose positions formerly were or would have been in grade GS-16, 17, or 
18 of the General Schedule or level V or IV of the Executive Schedule or 
equivalent to one of these grades or levels. There are six rates of basic 
pay for SES (the law requires five or more), the lowest of which equals 
the first step of grade GS-16 and the highest equals level IV. These rates 
are ac^usted by an amount determined by the President when compara­
bility adjustments are made in General Schedule rates under the provi­
sions of 5 u.s.c. § 5305. The head of the agency determines, in accordance 
with criteria established by the Office of Personnel Management, at 
which of the rates of basic pay each appointee under his jurisdiction will 
be compensated. 

2. Special situations 

a. Department of Medicine and Surgery, VA 

The Department of Medicine and Surgery, Veterans Administration, is 
covered by Title IV of the Civil Service Reform Act of 1978 establishing 
a Senior Executive Service. Although the department was created with 
autonomy in matters of personnel management with separate authority 
for hiring and compensating its employees outside the civil service, it 
satisfies the SES agency and p)osition definitions in 5 u.s.c. § 3132 and was 
not specifically excluded from SES as were certain other agencies and 
positions. B-196611, December 19, 1979. 

b. Federal Reserve 

The Federal Reserve Act expressly excepts the appointment and com­
pensation of all employees of the Board of Govemors, Federal Reserve 
System, from the provisions of the civil service laws and regulations. 
Since the act takes priority over subsequently enacted statutes appli­
cable to the federal agencies generally, absent clear indication that Con­
gress intended otherwise, the provisions of the Civil Service Reform Act 
of 1978 establishing a Senior Executive Service do not apply to the 
employees of the Board. 58 Comp. Gen. 687 (1979). 
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Chapter 1 
Civilian Pay Systems 

c. Panama Canal Commission 

Panama Canal Act of 1979 expressly excepts the appointment and com­
pensation of a.11 Panama Canal Commission positions from the provi­
sions of the civil service laws and regulations. Additionally, provisions 
of the Panama Canal Treaty of 1977 would be in conflict with the imple­
mentation of the Senior Executive Service. The Treaty must be given 
priority over a subsequently enacted statute applicable to federal agen­
cies generally. Hence, the provisions of the Civil Service Reform Act bf 
1978 establishing a Senior Executive Service do not apply to the 
employees of the Panama Canal Commission. 60 Comp. Gen. 83 (1980). 

3. Performance awards 

In addition to basic pay, career appointees in the SES may eam perform­
ance awards in an amount not less than 5 percent nor more than 20 per­
cent of basic pay (limited in an agency by statutory restrictions), 5 u.s.c. 
§ 5384. However, several appropriation acts have restricted the pay­
ment of performance awards to lesser percentages of the total number 
of SES positions. Where more awards have been granted than are allowed 
by law, we have permitted waiver of the overpayment. B-203478, 
December 30, 1981. 

Under 5'U.S.C. § 5383(b)(1), the aggregate amount of basic pay and 
awards paid to a senior executive during any fiscal year may not exceed 
the annual rate for Executive Schedule, level I, at the end of that year. 
However, see § 5383(b)(2). 

For the purposes of establishing aggregate amounts paid during a fiscal 
year, an SES award is considered paid on the date of the Treasury check. 
Senior Executive Service, 62 Comp. Gen. 675 (1983). 

Performance awards (bonuses) may be paid to career Senior Executive 
Service members under 5 u.s.e. § 5384, not to exceed 20 percent of 
annual basic pay and subject to the aggregate limitation in 5 use. 
§ 5383(b). If a bonus was paid by Treasury check dated on or after 
October 1, 1982, an agency may, in its discretion, make a supplemental 
payment limited only by the new Executive level I ceiling provided the 
bonus amount was calculated on a percentage basis. No supplemental 
payment may be made if the check is dated before October 1,1982. 
Senior Executive Service, 62 Comp. Gen. 675 (1983). 
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Chapter 1 
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Fiscal year 1982 presidential rank awards were paid to members of the 
Department of Energy Senior Executive Service on November 22,1982, 
although the checks were dated September 29,1982. Under 5 u.s.e. 
§ 5383(b), the aggregate amount of basic pay and awards paid to a 
senior executive during any fiscal year may not exceed the annual rate 
for Executive Schedule, level I, at the end of that year. For purposes of 
establishing aggregate amounts paid during a fiscal year, an SES award 
generally is considered paid on the date of the Treasury check. Senior 
Executive Service, 62 Comp. Gen. 675 (1983). In this case, however, 
since the agency can conclusively establish the actual date the employee 
first took possession of the check, the date of possession shall govem. 
Elizabeth Smedley, 64 Comp. Gen. 114 (1984). 

4. Meritorious and distinguished executive awards 

Career appointees in the SES may also earn the rank of Meritorious Exec­
utive with a lump-sum payment of $10,000 (limited to 5 percent of the 
total SES). The pay limitations of sections 5308 and 5547 of Title 5 of the 
United States Code do not apply to the appointees in the SES, but their 
total compensation may not exceed the rate payable for level I of the 
Executive Schedule. 

Career Senior Executive Service members who receive Presidential rank 
awards under 5 u.s.e. § 4507 are entitled to either $10,000 or $20,000, 
subject to the aggregate amount limitation m 5 us.c. § 5383(b). See 
Senior Executive Service, 62 Comp. Gen. 675 (1983). 

5. Suspensions for periods of 14 days or less 

Agency questions whether career Senior Executive Service (SES) 
employees may be suspended for periods of 14 days or less for discipli­
nary reasons. We agree with the position of the Office of Personnel Man­
agement, the agency vested with the authority to issue regulations 
implementing the statutes goveming SES employees, that there is no 
authority to suspend career SES employees for periods of 14 days or less. 
Any prior suspensions must be regarded as unwarranteo personnel 
actions which require the payment of backpay. Senior Executive Ser-
vice, 66 Comp. Gen. 338 (1987). 
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Chapter 1 
Civilian Pay Systems 

D. Performance 
Management and 
Recognition System (Merit 
Pay) 

1. Statutory authority 

The merit pay system, 5 u.s.e. Chapter 54, covers certain supervisory 
and management officials of the General Schedule. 

2. Specific authority necessary for meritorious awards program 

The U.S. Sentencing Conimission does not have authority under its 
authorization or current appropriation acts to establish a meritorious 
awards program since such a program could not be considered a "neces­
sary expense" in light of the fact that Congress in other acts has specifi­
cally legislated for meritorious award expenses, indicating that such 
expenditures should not be incurred except by its express authority. 
U.S. Sentencing Conunission, B-227781, September 11,1987. 

E. Prevailing Rate Systems 
(See Chapter 11) 

1. Generally 

These are the systems, by which the pay of employees in recognized 
trades or crafts, or other skilled mechanical crafts or in unskilled, semi­
skilled, or skilled manual labor occupations is fixed and adjusted from 
time to time as nearly as is consistent with the public interest in accor­
dance with prevailing rates, usually on a locality basis. 

2. Federal wage schedules 

a. Generally 

The great majority of prevailing rate employees are paid under federal 
wage schedules. These schedules are provided for in Subchapter IV, 
Chapter 53, Title 5, use., and are implemented by part 532, Title 5, C.F.R. 
and FPM Supplement 532-1. 

b. Coverage 

The coverage of the federal wage schedules is defined in 5 u.s.e. § 5342. 
Generally speaking it includes most prevailing rate employees in the 
executive branch, some in the legislative and judicial branches, and 
some paid in part from nonappropriated funds. In addition some pre­
vailing rate employees in the executive, legislative, and judicial 
branches and the District of Columbia goverrunent who are exempted 
from the mandatory coverage of this system by 5 use. § 5342 may be 
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included in whole or in part at the option of the pay-fixing authorities of 
the agencies involved. 5 use. § 5349. 

3. Crews of vessels 

a. General rule 

Generally the pay of officers and members of crews of vessels is fixed 
and adjusted from time to time as nearly as is consistent with the public 
interest in accordance with prevailing rates and practices in the mari­
time industry. 5 use. § 5348. However, pay of vessel crews of the Corps 
of Engineers, Department of the Army, is fixed in accordance with reg­
ular prevailing rate procedures. 5 us.c. § 5348(c) and B-177645, 
March 12, 1973. 

b. Public interest 

Not only must there be evidence that a pay adjustment is in accordance 
with prevailing rates and practices in the maritime industry but there 
must also be a determination by the administrative office that it is con­
sistent with the public interest. 50 Comp. Gen. 93 (1970). 

F. Other Systems, 
Schedules, and Authorities 

1. Generally 

There are numerous other systems, schedules, and authorities for fixing 
the pay of civilian employees, some of which are established by statute, 
and others which are established administratively within guidelines or 
limitations established by statute. 

Illustrative of these other systems are the following: 

providing for the adjustment of executive, judicial, and legislative sala­
ries—2 u.s.c. ^ 351 - 361; 
cost-of-living ac^justments—5 u.s.e. § 5305; 
the Executive Schedule—5 use. Chapter 53, Subchapter 11; 
the Postal Service system—39 use. part II; 
the Government Printing Office system—4 U.S.C. § 305; 
the Foreign Service system—Title 22 and Subchapter I, Chapter 53, 
Title 5, u.s.e.; 
the system of the Department of Medicine and Surgery, Veterans 
Administration—38 use. Chapter 73, and 5 u.s.e. Chapter 53, Sub­
chapter 1; 
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the authority for fixing the compensation of experts jmd consultants 
contained in 5 u.s.c. § 3109 and various other provisions of law, and 
some other pay fixing authorities are identified in 5 use. § 5102(c). 

See also 5 u.s.e. § 5307 which provides for the adjustment of administra­
tively fixed pay and 5 U.S.C. § 5373 which sets a limitation on such pay. 

2. General Accounting Office 

Section 732(c)(1) of Title 31, U.S. Code, provides that the Comptroller 
General shall publish a schedule of basic pay rates for officers and 
employees of GAO. Section 733 of Title 31, U.S. Code, authorizes the 
Comptroller General to establish a SES for GAO. 

3. Panama Canal Commission firefighters 

Firefighters employed by the Panama Canal Commission normally 
receive pay adjustments based on District of Columbia firefighters' pay, 
limited by the annual percentage adjustment in General Schedule pay 
rates. Where the General Schedule employees received a 3.5 percent pay 
increase which was later retroactively increased to 4 percent, these 
firefighters are entitled to the same retroactive increase since the 
employing agency adopted a mandatory policy of basing adjustments on 
the rates of pay for General Schedule employees. Panama Canal Com­
mission Firefighters, 64 Comp. Gen. 806 (1985). 

4. Panama Area Wage Base 

Employees of Department of Defense (DOD) in Panama claim higher pay 
based on General Schedule rates. Decision of DOD to adopt lower-paying 
Panama Area Wage Base for U.S. employees in Panama is authorized 
under Pemama Canal Act of 1979. Claim is denied since these employees 
have no entitlement to pay based on General Schedule rates. Ginny L. 
Ater, B-208715, May 10,1984. 
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Chapter 2 

Entitlement to Compensation 

A. Generally There are some basic requisites which must be fulfilled for entitlement 
to compensation as a civilian employee of the United States or the Dis­
trict of Columbia governments. Generally these include being appointed, 
taking the oath of office, entering on duty, and executing affidavits 
relating to loyalty, strikes, and purchase of office. 

B. Appointments 1. Generally 

An appointment is the act of employing a person for assignment to an 
authorized position or office in accordance with applicable laws, mles, 
and regulations. The appointment is made by the head of the depart­
ment or agency involved or by some other officer or employee of the 
agency to whom such authority has been delegated under 5 u.s.c. 
§ 302(b). 

2. Definitions 

a. Authorized position 

An authorized position is one which has been regularly allocated to one 
of the grades of the General Schedule in accordance with Chapter 51 of 
Title 5, U.S.C., or one which has been established pursuant to other statu­
tory or administrative authority. 

b. Distinguished from classification 

The laws relating to the appointment of employees, now codified prima­
rily in Chapters 21, 29, 31, and 33 of Title 5, use., and those relating to 
the classification and compensation in Chapters 51 and 53 of Title 5, 
U.S.C., are separate and distinct laws with entirely different scopes and 
purposes. 17 Comp. Gen. 578 (1938); 18 Comp. Gen. 223 (1938); 
18 Comp. Gen. 796 (1939); and 19 Comp. Gen. 160 (1939). 

c. Competitive service distinguished from excepted service 

(1) Generally—For definitions of the competitive service and the 
excepted service, see 5 use. ^ 2102 and 2103 and Parts 212 and 213, 
Title 5, CFR. 

(2) Exceptions must be specific—Appointments may not be made 
without regard to competitive appointment laws and regulations unless 
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specifically authorized by statute. 17 Comp. Gen. 1114 (1938) and 
ISComp. Gen. 67(1938). 

(3) President's authority to create excepted positions—Creation of the 
President's Management Intern Program by Executive Order No. 12,008 
is within the President's statutory authority under 5 U.S.C. §§ 3301 and 
3302 to regulate admission into the civil service and to make exceptions 
of positions from the competitive service. B-192657, November 22,1978. 

(4) GAP jurisdiction—Authority to determine whether appointments 
must be made competitively rests primarily with OPM. 5 u.s.e. §§ 1301 
and 1302; 5 C.F.R. § 212.102; 17 Comp. Gen. 786 (1938); and 21 Comp. 
Gen. 113 (1941). But final authority to withhold compensation of indi­
viduals improperly employed rests with GAO. 5 C.F.R. § 5.3(c) and 
B-101093, May 10, 1951. 

3. Effective date 

a. Generally 

Appointments are effective from the date of acceptance and entrance on 
duty after the appointing power actually takes action, unless a later 
date is stated in the appointment. They may not be made retroactively 
effective to cover services previously rendered. 18 Comp. Gen. 907 
(1939) and 20 Comp. Gen. 267 (1940). Cf. 54 Comp. Gen. 1028 (1975). 

b. Service prior to appointment 

Generally an employee is not entitled to compensation for any period 
prior to date of appointment, although during such period, he may have 
actually performed the duties of the position and taken the oath of 
office. 4 Comp. Gen. 675 (1975); 20 Comp. Gen. 267 (1940); and 
B-157876, November 4, 1965. However, see section F of this chapter, De 
Facto Employment. 

4. By the President with advice and consent of the Senate 

a. Generally 

The authority of the President to nominate, and by and with the advice 
and consent of the Senate, appoint various officers, is derived from 
Article II, section 2, clause 2 of the U.S. Constitution and various stat­
utes. See B-183012, Febmary 10,1976. 
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b. Recess apptointments 

(1) Authority—The President shall have power to fill up all vacancies 
that may occur during the recess of the Senate, by granting commissions 
which shall expire at the end of the next session. Article II, section 2, 
clause 3, U.S. Constitution. For the implementing statutory provisions, 
see 5 u.s.e. § 5503. 

(2) Entitlement to compensation—For recess appointees' entitlement to 
compensation in various situations, see 28 Comp. Gen. 30 (1948); 
28 Comp. Gen. 121; 28 Comp. Gen. 238; 35 Comp. Gen. 135 (1955); 
36 Comp. Gen. 444 (1956); 52 Comp. Gen. 556 (1973); B-79807, 
November 4, 1948; and B-150847, B-77963, January 21,1971. 

c. Effective date 

A presidential appointment for a term of years begins to mn from the 
date the commission is issued by the President after Senate confirmation 
of the nomination unless a statute or the commission specifies other­
wise. 35 Comp. Gen. 450 (1956) and 42 Comp. Gen. 495 (1963). Cf. 
46 Comp. Gen. 265 (1966). 

d. Power of the President to remove 

For a discussion of the power of the President to remove from office an 
appointee who has been confirmed by the Senate, see Wiener v. United 
States, 357 U.S. 349 (1957). 

e. Holdover at the end of term 

Under the holdover provision of 7 u.s.c. § 4a(a)(B), a Commissioner 
appointed to serve for a 2-year term on the newly created Commodity 
Futures Trading Commission may hold over in his position until his suc­
cessor is appointed or until the expiration of the next session of Con­
gress. The language of that subsection, which provides that a 
Commissioner may not continue to serve beyond the expiration of the 
"next session of Congress subsequent to the expiration of said fixed 
term of office" has reference to the adjournment of a subsequent session 
of Congress. 57 Comp. Gen. 213 (1978). 

Commissioners of Copyright Royalty Tribunal may not continue to serve 
beyond the expiration of their terms of office since there is no specific 
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statutory provision authorizing the commissioners to hold over in office. 
B-191036, August 19, 1982. 

New full-term appointments to the Merit Systems Protection Board are 
govemed by 5 u.s.e. § 1202. Under that statute. Board members 
appointed to a full 7-year term are ineligible for reappointment but may 
hold over in office for up to 1 year after the end of their terms; however. 
Board members who are appointed to fill a vacancy in office and who 
serve out the remainder of a 7-year term, may be reappointed to 
another term but are not specifically authorized to hold over in office. 
These individuals should not hold over unless the law is changed to spe­
cifically authorize holdover. B-202734, June 30, 1981. 

5. Restrictions 

a. Attomeys 

Unless specifically authorized by statute, an agency, other than the 
Department of Justice, may not employ attorneys to conduct litigation. 
5 u.s.e. § 3106 and 32 Comp. Gen. 118 (1952). Cf. 53 Comp. Gen. 301 
(1973) and 55 Comp. Gen. 408 (1975). 

b. Publicity experts 

Appropriated funds may not be used to pay a publicity expert unless 
specifically authorized by statute. 5 U.S.C. § 3107. But see B-181254, 
Febmary 28, 1975. 

c. Detectives 

GAP interprets Anti-Pinkerton Act, 5 u.s.e. § 3108, in accord with judicial 
interpretation in United States ex rel. Weinberger v. Equifax Inc., 557 
F.2d 456, 463 (5th Cir. 1977), providing that "an organization is not 
'similar' to the Pinkerton Detective Agency unless it offers quasi-
military armed forces for hire." 57 Comp. Gen. 480 (1978). 

d. Relatives (nepotism) 

(1) Generally—A public official may not appoint, employ, promote, 
advance, or advocate for appointment, employment, promotion, or 
advancement, a relative to a civilian position in an agency in. which the 
official is serving or over which he exercises control. 5 u.s.e. § 3110. 
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Regarding members of Congress, see B-163773, April 23,1968. 
Regarding spouses of relatives, see 47 Comp. Gen. 636 (1968). 

(2) Retaining compensation—Since the anti-nepotism statute, 5 u.s.c. 
§ 3110, prohibits payment to an individual appointed, employed, pro­
moted or advanced in violation of that section, an individual whose 
father-in-law reconunended his appointment is not entitled to unpaid 
compensation or payment for accmed annual leave, and must refund 
wages already received since he cannot be regarded as either a de facto 
or a dejure employee. B-186453, May 2, 1977. 

An individual appointed in violation of the anti-nepotism provisions is 
not entitled to retain salary received or to the payment of unpaid salary 
since 5 U.S.C. § 3110 expressly prohibits the payment of pay from the 
Treasury where an appointment violates that provision of law. How­
ever, waiver of the erroneous salary payments may be granted under 
5 U.S.C. § 5584 if there is no indication that the individual was at fault in 
the matter. 

In addition, the individual is entitled to retain payment of travel 
expenses received and to payment of unpaid travel expenses since the 
prohibition contained in 5 u.s.e. § 3110 only applies to pay or compensa­
tion. B-204266, April 22, 1982. 

e. Positions restricted to preference eligibles 

Appointments to positions of guards, elevator operators, messengers, 
and custodians in the competitive service are restricted to preference 
eligibles as long as preference eligibles are available. 5 use. § 3310. 

f. Retired members of the armed forces 

For restrictions on appointment of retired members of the armed forces 
to civilian positions in or under the Department of Defense, see 5 U.S.C. 
§ 3326. 

C. Oath of Office l • statutory authority 

An individual, except the President, elected or appointed to an office of 
honor or profit in the civil service or the uniformed services must take 
the oath prescribed in 5 u.s.e. § 3331. The oath for the President is pre­
scribed in Article II, section 1 of the Constitution. 
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2. Who may administer 

For individuals authorized to administer the oath of office, see 5 use. 
§ 2903. See also B-67888, August 1, 1947; 29 Comp. Gen. 386 (1950); and 
29 Comp. Gen. 519. 

3. Effect on compensation 

The payment of compensation is not authorized before the oath is taken, 
but when it is taken it relates back to the date of entrance on duty so as 
to permit payment of compensation from that date. 21 Comp. Gen. 817 
(1947). See also B-159277, June 7,1966; B-181294, Novembers, 1974; 
and B-188574, December 29, 1977. Distinguish B-186643, October 28, 
1976. Cf. 40 Comp. Gen. 500 (1961); B-159399, November 30, 1966. 

4. Renewal 

a. Change in status 

Renewal of oath is not required on change of status so long as service is 
continuous in the same agency unless the head of the agency determines 
it to be necessary in the public interest. 5 u.s.c. § 2905. 

b. Restoration 

Employee restored to duty after unwarranted separation is not required 
to renew oath of office. 28 Comp. Gen. 563 (1949). 

D. Other Affidavit 
Requirements 

1. Purchase of office 

Within 30 days after effective date of appointment, an officer must file 
an affidavit that neither he nor anyone acting in his behalf has given, 
transferred, promised, or paid any consideration for or in expectation or 
hope of receiving assistance in securing the appointment. 5 u.s.c. § 3332. 
Compensation may not be paid until the affidavit has been filed. 5 u.s.c. 
§ 5507; 23 Comp. Gen. 391 (1943). 
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2. Loyalty and striking 

a. Statutory authority 

The current statutory provisions relating to affidavits of loyalty and 
against striking are contained in 5 use. §§ 3333 and 7311. 

3. Effect on comptensation 

Execution of required affidavits is essential for payment of compensa­
tion. 20 Comp. Gen. 924 (1941); 26 Comp. Gen. 134 (1946); and B-91059, 
January 5, 1950. 

4. Exceptions 

Execution of affidavits is not required for emergency employment for 
less than 60 days, involving the loss of human life or the destruction of 
property, 5 u.s.e. § 3333(b); upon restoration after unwarranted separa­
tion, 28 Comp. Gen. 563 (1949); by employees of government contrac­
tors, 26 Comp. Gen. I l l (1946); by employees paid from federal grants 
to states, 28 Comp. Gen. 54 (1948); and by independent contractors per­
forming nonpersonal services, 28 Comp. Gen. 296. 

E. Entrance on Duty i • Generally 

There must be an entrance on duty under a valid appointment before 
the payment of compensation is authorized. 20 Comp. Gen. 267 (1940) 
and cases cited therein. See also B-183440, August 12, 1975, and Harry 
Olson, B-224600, October 8, 1986. 

2. Exception 

Where there is an intervening nonworkday between the date of accept­
ance of the appointment and date of entrance on duty, compensation is 
payable for the nonworkday. 24 Comp. Gen. 150 (1944) and 45 Comp. 
Gen. 660(1966). 
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F. De Facto Employment i < "̂eraiiy 

De facto employment involves the rendering of services to the govem­
ment by individuals who were improperly or who were never actually 
appointed. 

2. Valdez decision 

In Victor M. Valdez, Jr., 58 Comp. Gen. 734 (1979), the earlier distinction 
between void and voidable appointments discussed in 58 Comp. 
Gen. 197 (1979) was abandoned. It was held that a person whose 
appointment is found to be improper or erroneous is entitled to receive 
impaid compensation, service credit for purposes of accmal of annual 
leave, and lump-sum payment for unused leave upon separation, unless: 

the appointment was made in violation of an absolute statutory prohibi­
tion, or; 
the employee was guilty of fraud m regard to the appointment or delib­
erately misrepresented or falsified a material matter. 

This mle does not apply to individuals who have never been appointed 
or who serve after their appointments have expired. Those persons do 
nbt satisfy the definition of "employee" in 5 u.s.c. § 2105. 

3. Valdez extended 

Valdez was extended in a subsequent case in which an individual who 
vv̂ as terminated from employment after his appointment was found to be 
erroneous, was reemployed temporarily in a lower-graded position after 
a break in service, and was then properly appointed to the original p)osi-
tion. We held that, for the period of employment prior to termination, he 
was entitled to compensation eamed, lump-sum payment for accmed 
annual leave, service credit for annual leave accmal purposes, and 
recredit of accrued sick leave to his leave account. We also held that if 
PPM denied service credit for the period of the improper appointment, 
the employee would be entitled to a refund of the retirement deductions 
made from his salary during the period of the erroneous appointment, 
less any necessary social security deductions. 61 Comp. Gen. 127 (1981). 
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4. Reasonable value of services 

a. Individual serving before appointment 

Individuals serving in a de facto status before they are officially 
appointed should be compensated for the reasonable value of their ser­
vices performed during that period, established at the rate of basic com­
pensation set for the positions to which they are ultimately appointed. 
B-191397, September 6,1978, and B-189741, April 4, 1978. 

b. Individual never appointed 

The reasonable value of the services of an individual, who was never in 
fact appointed to the position which he purportedly filled, should have 
been established at the rate of basic compensation for the position that 
was ultimately advertised and filled. B-193605, January 8,1979. 

c. Premium pay 

The mle that a de facto employee is entitled to the reasonable value of 
his services does not limit the employee to receipt of basic compensation 
only. Rather, the reasonable value of his services includes premium pay, 
including holiday pay, which he would normally receive. B-188574, 
December 29, 1977. 

5. Erroneous personnel actions discovered by PPM 

Erroneous administrative personnel actions discovered by PPM on post 
audit may bestow de facto status on affected employees so as to permit 
them to retain compensation received prior to time error is discovered. 
28 Comp. Gen. 514 (1949) and B-183328, April 16, 1976. 

6. To career status or position 

An Air Force employee who received three erroneous appointments 
among the many federal positions she held over a period of 30 years 
may be considered a de facto employee during the periods of erroneous 
appointments. Although the employee never achieved career status 
because she held temporary or excepted appointments, she was errone­
ously appointed to career positions on three occasions. These erroneous 
appointments did not violate any absolute statutory prohibition, and 
there is no evidence of fraud or misrepresentation by the employee. 
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Sidney P. Arnett and Mary Ann Barron, B-220720, B-220791, 
Septembers, 1986. 

A temporary employee was promoted to a competitive position at GS-4, 
step 1. It was later discovered that the promotion was erroneous since 
she did not have competitive status. However, she was retained in the 
position pending a request for a variation. The request was denied and 
she was retumed to her prior position. Since she performed the duties of 
the GS-4 position, she is entitled to retain the pay of the GS-4 position as 
a de facto employee and is not indebted for the additional compensation 
received in that position. Marie L: Vaughn, B-219565, Febmary 11, 
1986. 

7. Service after expiration of term of office 

a. Generally 

Where an employee rendered service in good faith and under color of 
authority beyond the term of his 180-day appointment, he is to be con­
sidered a de facto employee and is to be compensated for services in 
excess of his appointment limitation. B-186229, June 8, 1977; B-189413, 
March 14, 1978; and B-191884, Febmary 5, 1979. 

A university employee, who began a second Intergovemmental Per­
sonnel Act (IPA) detail pursuant to an agreement which was never signed 
by the agency or the university, may be considered to have served as a 
de facto employee. Donald G. Stitts, B-216369, March 5,1985. 

b. Knowledge of appointment mle 

Intermittant consultant of Department of Energy (DPE) who worked 
beyond his appointment limitation, relying on past practices of agency 
and on official request of superior was subsequently notified that DOE 
could not make retroactive appointments. He is not entitled to compen­
sation beyond the date of such notification. B-196940, December 29, 
1980. See also Robert Lobato, B-216090, Febmary 12, 1985, as modified 
by B-216090, May 8,1986, for travel period. 
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8. Service prior to effective date of appointment 

a. Generally 

Where an individual begins working before he is in fact appointed, his 
appointment may not be made retroactively effective unless it was the 
result of a clerical or administrative error that (1) prevented a personnel 
action from taking effect as originally intended, (2) deprived the 
employee of a right granted by statute or regulation, or (3) would result 
in the failure to carry out a nondiscretionary administrative regulation 
or policy. However, in such cases, the individual may be entitled to com­
pensation as a de facto employee. B-188424, March 22, 1977. Thus, an 
employee who began working 2 weeks prior to the date his position 
description was approved and, hence, before he was properly appointed, 
may be compensated for the reasonable value of the services he per­
formed in good faith prior to the date of his appointment. 57 Comp. 
Gen. 406 (1978). See also B-198575, August 11, 1981; B-191397, Sep­
tember 6, 1978, and B-189351, August 10,1977. 

Where an employee worked 40 hours prior to the Army's discovery that 
she had not been processed by the personnel office, she may be compen­
sated for the services rendered as a de facto employee. The fact that she 
did not take the oath of office at the time of her entry on duty is no bar 
to the payment of compensation since the oath, when taken, relates back 
to the date of entry on duty. B-188574, December 29,1977. 

An individual appointed in error from a PACE register prior to his com­
pletion of the educational requirements for PACE certification, and who 
subsequently completed the requirements, was entitled to retain com­
pensation he received for the period of the irregular appointment. 
B-207856, September 13, 1982. 

b. Color of authority 

An individual, ultimately appointed as an intermittent consultant, 
attended three meetings at the Department of Energy's request prior to 
the date of his appointment. He was reimbursed for his travel and trans­
portation exp>enses under invitational travel orders. Since the record 
does not support the conclusion that he attended the meetings under 
color of authority and with the expectation that he would be compen­
sated for other than his travel expenses, the individual may not be com­
pensated for his services prior to appointment as a de facto employee. 
B-196088, November 1, 1979. 
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9. Employee never appointed 

a. Not on civil service register 

Ah individual began performing services under a contract which had not 
been properly approved by the Army official with contracting 
authority. A decision was made to hire him and he continued to work 
while the necessary employment documentation was being processed. 
Although he was not on the civil service register and consequently was 
never hired, he performed his duties with apparent right and under 
color of authority. Since he served in good faith with ho indication of 
fraud, he may be compensated as a de facto employee for the reasonable 
value of his services. B-193605, January 8, 1979. A similar result was 
reached in the case of an individual who was listed too low on a civil 
service register to be hired. B-192264, April 3, 1979. 

b. Falsification of educational qualifications 

In cases where falsification of educational information at the time of 
employment would be an absolute bar but not a statutory prohibition to 
employment, the employee who performs services prior to disclosure of 
the record falsification is in a de facto status which entitles the 
employee to retain compensation previously received but does not give 
rise to any enforceable right to compensation not received. 38 Comp. 
Gen. 175 (1958). See also B-160282, November 15, 1966; B-185443, 
August 4, 1976; and B-195279, September 26, 1979. 

c. Physically unqualified 

The compensation received by an employee prior to demotion to his 
former position when he was found physically unqualified for promo­
tion may be retained under the de facto mle. 36 Comp. Gen. 73 (1956). 

d. Failure to meet professional license requirement 

Physician who was appointed to Veterans Administration (VA) medical 
department before required state medical license was issued may be con­
sidered a de facto employee and retain compensation paid since claimant 
rendered services in good faith and administrative officials were lax in 
processing appointment. B-111684, October 8,1952. See also B-159325, 
August 1, 1966. 

Page 2-12 GAO/OGe91-6 CPLM — Compensation 



Chapter 2 
EntlUement to Compensation 

e. General experience requirements not met 

An employee was temporarily and then permanently promoted from a 
GS-4 position to a GS-5 position. It was later discovered that the promo­
tion was erroneous because she did not meet the general experience 
requirement of the position to which she was promoted. The error was 
corrected and a bill of collection issued. Since she performed the duties 
of the GS-5 position based on the apparent authority of the promoting 
officials, she may be regarded as a de facto employee and therefore enti­
tled to retain the compensation of a GS-5. Janice M. Sinunons, B-221745, 
April 28, 1986. 

f. Annuitant improperly reemployed 

Employee who applied for reemployment and concealed fact that he had 
filed application for retirement and, when fact became known, was sep­
arated because of lack of required special qualifications for positions for 
reemployment of annuitants, may retain compensation paid, as de facto 
employee, for period before fact became known. However, he must 
refund an amount equal to the annuity allocable to period under consid­
eration and is not entitled to any compensation for period after de facto 
status was known. 22 Comp. Gen. 300 (1947) and B-120320, August 20, 
1954. 

g. Citizenship requirement 

Erroneously appointed alien is not de facto employee and may not retain 
compensation received where statute specifically prohibits payment of 
compensation to any person not meeting citizenship requirements. 
ISComp. Gen. 815(1939). 

h. Promotion in violation of statute 

Employee promoted to the next higher salary grade contrary to the spe­
cific statutory provision setting forth a prescribed period of service as a 
prerequisite for advancement to the higher grade is not to be regarded 
as a de facto employee and is not entitled to retain compensation 
received prior to the time the error was brought to the attention of the 
administrative officials. 29 Comp. Gen. 75 (1949). See also 31 Comp. 
Gen. 564 (1952) and 36 Comp. Gen. 230 (1956). 
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i. Dual compensation involved 

Retired member of the uniformed services employed as a civilian who is 
discovered to have been appointed in contravention of the prohibition in 
section 2 of the Dual Office Holding Act of 1894 is not entitled to retain 
the compensation received for services performed under the illegal 
civilian appointment. The de facto mle may not be applied to nullify the 
effectof a statutory provision. 45 Comp. Gen. 330(1965) 

j . Nonexisting positions 

Employees appointed or promoted to positions which have not been 
authorized or established may not be regarded as in a de facto status, 
and such employees may not retain the compensation received prior to 
discovery that appointment or promotion was to a nonexisting position. 
45Comp. Gen. 482(1966). 

k. De facto pay not highest previous rate 

Employee erroneously promoted from GS-7 to GS-9, then demoted to max­
imum salary step in GS-7 instead of step in grade GS-7 formerly held, 
upon discovery of error must refund salary payments received in max­
imum step of GS-7 in excess of step formerly held in that grade at time of 
erroneous promotion, even though employee is entitled to salary paid 
while in de facto status, since rate attained on erroneous promotion may 
not be considered highest previous salary rate. 36 Comp. Gen. 73 (1956). 

10. Validity of acts of de facto employees 

In general, acts performed by an individual serving in a de facto status 
are as valid and effectual as those of a de jure employee insofar as they 
concern the public and third parties. B-189935, November 16, 1978. 
Compare B-150136, May 16, 1978. 

11. Contract for services 

Payment may be allowed to a retired Public Health Service officer for 
dental services fumished to the Coast Guard on the theory of quantum 
memit where (1) the government received a benefit, (2) the contractor 
acted in good faith, and (3) the amount claimed represents the reason­
able value of the services rendered. Dr. Edward Kuzma, B-215651, 
March 15, 1985. 
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However, an active duty Public Health Service officer who performed 
consulting work for the Social Security Administration may not retain 
compensation received from such contracts under de facto or quantum 
memit theories in the absence of clear and convincing evidence that he 
acted in good faith under the circumstances. Public Health Service 
Officer, 64Comp. Gen. 395(1985). 

G. Waiver of 
Compensation 

1. Compensation fixed by law 

In the absence of statutory authority, an original appointee to a position 
in the federal service may not legally waive his ordinary right to the 
compensation fixed by or pursuant to law for the position and there­
after be estopped from claiming and receiving the compensation previ­
ously waived. 26 Comp. Gen. 956 (1947) and 54 Comp. Gen. 393 (1974). 
See also 41 Comp. Gen. 478 (1962). 

Agency for Intemational Development (AID) may not pay officers and 
employees less than the compensation for their positions set forth in the 
applicable Executive Schedule, General Schedule, or Foreign Service 
Schedule. While 22 use. § 2395(d) authorizes AID to accept gifts of ser­
vices, it does not authorize the waiver of all or part of the compensation 
fixed by or pursuant to statute. 57 Comp. Gen. 423 (1978). To the same 
effect, see B-189897, September 5, 1978, holding that an Air Force 
employee may not waive and refund compensation to set back his retire­
ment date. 

2. Compensation set by administrative action 

If they so desire, members of the United States Metric Board may waive 
their compensation or accept but return it as a gift to the Board. Since 
the applicable statute authorizes payment of Board members at a rate 
not to exceed the daily rate currently being paid for grade 18 of the 
General Schedule, their pay is not considered to be salary fixed by or 
pursuant to statute which would preclude waiver. Also, since the statute 
authorizes the Board's acceptance of gifts and donations, members may 
make gifts of their salary to the Board. 58 Comp. Gen. 383 (1979). 

3. Experts and consultants 

(See also CPLM Title I—Compensation, Chapter 10.) In the absence of a 
statute specifically fixing the amount to be paid in the particular case, 
an expert or consultant whose services are procured by contract on a 
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temporary or intermittant basis without regard to civil service or classi­
fication laws, in accordance with 5 u.s.e. § 3109, may agree to serve 
without compensation and thereafter be estopped from asserting any 
valid claim for compensation on account of services performed. 
27 Comp. Gen. 194(1947). 

H. Voluntary Services i- Statutory authority 

No officer or employee of the United States shall accept voluntary ser­
vices for the United States or employ personal services in excess of that 
authorized by law, except in cases of emergency involving the safety of 
human life or the protection of property. 31 u.s.c. § 1342. 

This section prohibits the acceptance by the United States of voluntary 
services—that is, services fumished on the initiative of the persons ren­
dering them without a proper request from or agreement with the 
United States. It does not however, prevent the acceptance of gratuitous ( 
services, if otherwise lawful, when they are rendered by one who, upxjn 
being appointed as a government employee without compensation, 
agrees in writing and in advance that he waives any and all claims 
against the government for such services. 7 Comp. Gen. 810 (1928); 
23 Comp. Gen. 272 (1943); 23 Comp. Gen. 900 (1944); 24 Comp. 
Gen. 314 (1933); 26 Comp. Gen. 956 (1947); B-148302, June 30, 1975; 
B-204326, July 26, 1982; 30 Op. Atty. Gen. 51 (1913); and 30 Op. Atty. 
Gen. 129. 

2. Student volunteers 

Section 301(a) of the Civil Service Reform Act of 1978, 5 use. § 3111, 
authorizes a limited exception to the prohibition against the acceptance 
of voluntary services by federal agencies, by allowing agencies to estab­
lish certain educational programs for high school and college student 
volunteers. Sponsoring agencies may not pay for the student volunteers' 
traveling or living expenses, since the statute and its legislative history 
make no provision for payment of those expenses, and the statute spe­
cifically excludes the volunteers from being considered federal 
employees for most purposes, including travel and transportation enti­
tlements. 60 Comp. Gen. 456 (1981). 

Page 2-16 GA0/0GO91-6 CPLM — Compensation 



Chapter 2 
Entitiement to Compensation 

3. Reemployed annuitant 

An employee who retired offered to continue working until a replace­
ment could be found. His claim for compensation is denied even though 
the retired employee asserts that his supervisor accepted his offer to 
continue working and stated that he would try to find a way to pay him. 
Under 31 u.s.e. § 1342, an officer or employee of the govemment is pro­
hibited from accepting the voluntary services of an individual. 
Nathaniel C. Elie, 65 Comp. Gen. 21 (1985). 

4. Senior community service employment program 

The Equal Employment Opportunity Conunission questions whether it 
may be a "host" agency under the Senior Community Service Employ­
ment Program, which is funded by federal grant and administered under 
federal statute by the American Association of Retired Persons. The 
Commission may properly act as a "host" agency in this context since 
this would not contravene the provisions of 31 us.c. § 1342, which pro­
hibits federal agencies from accepting voluntary services from private 
citizens in the absence of statutory authority. Senior Community Service 
Employment Program, B-222248, March 13,1987. 
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Subchapter I— 
Computation 

A. H o u r s of W o r k D u t y -̂ Basic 40-hour workweeks and work schedules 

a. Statutory authority 

Title 5, U.S. Code, § 6101 and 5 e.RR. Part 610.111 direct the establish­
ment of a 40-hour administrative workweek to be performed within a 
period of not more than 6 of any 7 consecutive days for all full-time 
employees of the federal govemment, as defined in § 6101. 

Title 5 of the Code of Federal Regulations, § 610.121 requires the estab­
lishment of work schedules as follows: 

"(a) Except when the head of an agency determines that the agency would be seri­
ously handicapped in carrying out its functions or that costs would be substantially 
increased, he shall provide that: 

"(1) Assignments to tours of duty are scheduled in advance over periods of not less 
than 1 week; 

^' "(2) The basic 40-hour workweek is scheduled on 5 days, Monday through Friday 

when possible, and the 2 days outside the basic workweek are consecutive; 

"(3) The working hours in each day in the basic workweek are the same; 

"(4) The basic nonovertime workday may not exceed 8 hours; 

"(5) The occurrence of holidays may not affect the designation of the basic work­
week; and 

"(6) Breaks in working hours of more than 1 hour may not be scheduled in a basic 
workday." 

Employee's work schedule was changed from Monday through Friday 
schedule to a Sunday through Wednesday and Saturday with Thursday 
and Friday off. It is within the agency's discretion to change the admin­
istrative workweek, and the employee, upon conversion to the new 
schedule, is not entitled to two consecutive days off. William Kohler, 
B-216756, Febmary 19,1985. 
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b. Lunch and rest period 

An agency may not expand a regularly scheduled lunch break of 30 min­
utes to 45 minutes by permitting an employee to take a 15-minute com­
pensable rest period prior to lunch. The lunch break can only be 
extended under the authority in 5 u.s.e. § 6101(a)(3XF). Nor may an 
employee be permitted to depart his work place 15 minutes before the 
beginning of a leave period if he refrains from taking a scheduled 
15-minute afternoon rest break. Since rest periods are included with the 
basic workday, early departure would not satisfy the time and attend­
ance reporting requirement to be credited with working a full 40-hour 
week. B-190011, December 30,1977. 

c. Unconunon tours of duty 

The establishment of the first 40 hours of duty as the basic workweek of 
govemment quality control inspectors due to the release from work of 
contractor employees when unpredictable intermptions and delays 
occur in the checkout of missiles prior to launch-countdown was in 
accord with 5 use. § 6101 and 5 C.F.R. § 610.111, which authorize 
uncommon tours of duty to maintain efficient operations and prevent 
cost increases. Therefore, the determination of an arbitration board 
under Executive Order No. 10,988 that the new work schedule was in 
violation of the collective-bargaining contract need not be implemented. 
50 Comp. Gen. 708(1971). 

d. Work performed at home 

The Veterans Administration may permit a select group of typists to 
work at their home instead of at their duty stations so long as their 
actual work performance can be measured against established quantity 
and quality standards in order to verify their time and attendance 
reports. B-214453, December 6, 1984. 

The Department of Housing and Urban Development proposes to allow 
an employee with multiple sclerosis to work at home during temporary 
periods when the employee will not be able to commute to an office 
because of that illness. While generally federal employees may not be 
compensated for work performed at home rather than at their duty sta­
tions, under limited circumstances when actual work performance can 
be measured against established quantity and quality norms so as to 
verify time and attendance reports, and there is a reasonable basis to 
justify the use of a home as a workplace, payment of salaries for work 
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done at home may be authorized under an established and approved 
program. Thus, if the agency has determined that appropriate measures 
have been taken to ensure quantity and quality of work done and time 
and attendance, the employee may be paid for work done at home. Work 
Performed at Home, B-222246, September 4,1986. 

2. Flexible and compressed work schedules 

a. Statutory authority 

Sections 6120 - 6133 of Title 5, U.S. Code, provide an exception to the 
basic 40-hour week and schedule. It authorizes an agency to establish 
programs which allow the use of flexible and compressed work sched­
ules. Notwithstanding the prohibition in 5 u.s.e. § 6106 the OPM or any 
agency may use time clocks as part of a flexible schedule program. 

b. Payment for credit hours 

A grade GS-16, step 4, employee of the National Security Agency, being 
paid $50,112.50 per annum, the maximum salary payable under 5 use. 
§ 5308, was transferred from an office participating in a flex-time 
experiment under Title I of the Federal Employees Flexible and Com­
pressed Work Schedules Act of 1978, to an office not participating. He 
may be paid for his accumulated credit hours under the authority of -
section 106 of that act. The limitations on maximum allowable pay in 
5 u.s.e. ^ 5547 and 5308, and section 304 of the Legislative Branch 
Appropriation Act of 1979, do not apply to payments for credit hours. 
B-201031, August 3, 1981. 

c. Credit hours distinguished from overtime hours 

Under Title I (flexible schedules) of the Federal Employees Flexible and 
Compressed Work Schedules Act of 1978, credit hours are hours of work 
performed at the employee's option and are distinguished from overtime 
hours in that they do not constitute overtime work which is officially 
ordered in advance by management. Therefore, an employee who was 
ordered to work 5 hours at the end of the pay period when she was 
scheduled to take off, and who had already accumulated 10 credit 
hours, and who had already worked 40 hours that week, is entitled to 
overtime for the 5 hours of work. 60 Comp. Gen. 6 (1980). 
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d. Compensatory time for overtime work 

An employee on a flexible schedule who is ordered to work 5 hours 
which are overtime hours at the end of a pay period, may, on her 
request, receive compensatory time off for such time so long as she does 
not accme more than 10 hours of compensatory time in lieu of payment 
for regularly or irregularly scheduled overtime work. 60 Comp. Gen. 6 
(1980). 

B. Biweekly Pay Periods 
and Hourly Rates 

1. Statutory authority 

Section 5504 of Title 5, U.S. Code, provides that the pay period for an 
employee covers 2 administrative workweeks and that, for pay compu­
tation purposes, the annual rate of basic pay established by or under 
statute is deemed payment for employment during 52 basic administra­
tive workweeks of 40 hours. 

2. Computation of pay 

a. Conversion of rates 

Under section 5504(b), when converting an annual rate of basic pay to a 
basic, hourly, weekly, or biweekly rate, the following rules apply: 

• To derive an hourly rate, divide the annual rate by 2,087. 
• To derive a daily rate, multiply the hourly rate by the number of daily 

hours of service required. 
• To derive a weekly or biweekly rate, multiply the hourly rate by 40 or 

80, as the case may be. 

Rates are computed to the nearest cent, counting one-half and over as a 
whole cent. 5 use. § 5504(b). 

3. Senior Executive Service 

Under 5 U.S.C. § 5504(a), members of the Senior Executive Service (SES) 
are paid at biweekly intervals. They are not, however, included under 
the provisions of 5 u.s.c. § 5504(b) (1982) which establish the procedures 
for determining the hourly, daily, weekly, or biweekly rates of pay for 
all other employees paid on a biweekly basis, and no other statute estab­
lishes a method to compute their pay. By regulation, OPM has determined 
that SES members should have their pay computed in the same marmer 
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as other employees paid on a biweekly basis. See 5 C.F.R. § 534.404(a) 
and (b). 

4. Experts and consultants 

Under the pay period requirements and computational principles set 
forth at 5 us.c. § 5504, experts and consultants are required to be paid 
on a pay period basis. Thus, by virtue of 5 lis.e. § 5308, an expert or 
consultant may not, within any biweekly pay period, receive compensa­
tion in excess of the rate of basic pay for level V of the Executive 
Schedule. 58 Comp. Gen. 90 (1978). 

Under 5 us.c. § 3109, it is within an a:gency's discretion to compensate 
experts and consultants on an hourly basis. Because this is a discre­
tionary matter, the agency may set an hourly rate without regard to the 
computational principles set forth at 5 use. § 5504(b), provided the 
total amount received for services within any 1 day does not exceed the 
highest daily rate payable under 5 use. § 5332. B-193584, January 23, 
1979. 

C. Monthly Pay Periods The rules for computation of pay for an individual in the service of the 
United States whose pay is monthly or annual is set forth in 5 use. 
§5505. 

D. Work Less Than Full 
Time 

1. Hourly rate 

Employees subject to 5 u.s.c. § 5504 who work less than full time should 
be compensated on an hourly rate. 25 Comp. Gen. 121 (1945). For frac­
tional pay periods for any cause, including separations, retirements, and 
leave without pay, pay will be computed for the number of hours of 
duty performed during the biweekly period. See Salary Tables issued by 
OPM. For additional material conceming hours of duty, pay, and leave, 
see Federal Personnel Manual, FPM Supplement 990-2. 

2. Part-time career employment 

In order to promote part-time career employment opportunities in all 
grade levels, the head of each agency, by regulation, shall establish and 
maintain a program for part-time career employment within such 
agency. 5 u.s.c. § 3402(a)(1). This provision does not require part-time 
career employment in positions the rate of basic pay for which is fixed 
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at a rate equal to or greater than the minimum rate fixed for GS-16 of the 
General Schedule. 5 use. § 3405(b). 

3. Govemment Printing Office 

The establishment of a workweek of less than 40 hours for all Govern­
ment Printing Office employees, whose wages are fixed pursuant to the 
Kiess Act, 4 use. § 305, and the payment of overtime for any hours of 
work in excess of the shorter workweek may be accomplished by the 
Public Printer under said act. 36 Comp. Gen. 163 (1956). 

4. Classification Act employees 

In the absence of an express authorization by Congress, a workweek of 
less than 40 hours may not be established for employees in the Office of 
the Superintendent of Documents whose compensation is fixed in accor­
dance with the Classification Act of 1949. 36 Comp. Gen. 163 (1956). 

5. Furloughs—intermittent employees 

Intermittent employees who were furloughed for 4 hours on October 17, 
1986, due to a lapse in appropriations are entitled to be compensated for 
the period during which the lapse occurred. See H.J. Res. 754, 
October 27, 1986. Intermittent Employees, B-233656, June 19, 1989. 

6. Stay-in-school program 
i 

A student, who participates in a Stay-in-School Program with part-time 
employment by an agency, is entitled to compensation for hours worked 
outside the normal tour of duty which was approved in advance by the 
supervisor. In addition, a student who, under occasional special circum­
stances, is asked to work overtime may be compensated for such work 
even though it may exceed the 20-hour per week limitation for the Pro­
gram. Thompson and Serna, B-215923, January 8, 1985. 

7. Part-time teachers 

Two employees were hired by the Department of Defense in Germany as 
part-time teachers and compensated at the rate of one-half of that 
eamed by full-time teachers. The employees taught two-thirds the 
number of classes taught by full-time teachers and claim compensation 
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in that proportion. Since it is a longstanding departmental policy estab­
lished under statute that the pay of part-time overseas teaching posi­
tions be fixed at exactly one-half the rate of corresponding full-time 
positions, and this policy has not been shown to be contrary to the 
statute or otherwise invalid, their claims are denied. E. Kay Weger and 
Martha Wilson, B-223389, September 19, 1986. 

E. Date of Death 1. Pay status through date of death 

Payment may be made to the one legally entitled thereto of the compen­
sation due a deceased employee of the United States up to and including 
the date of death, but payment may not be made to include any date 
later than that on which the employee was last known to be alive. 
9 Comp. Gen. I l l (1929); 16 Comp. Gen. 384 (1936); and 43 Comp. 
Gen. 503(1964). 

2. Nonpay status prior to date of death 

Compensation is payable for the day of death where the employee was 
in a pay status immediately prior to his death. Where an employee was 
in a nonpay status immediately preceding his death because of absence 
not covered by leave, there arises no substantial basis upon which it 
may be assumed that he would have been in a pay status on the date of 
death. Therefore, payment of compensation for that day would not be 
authorized. 25 Comp. Gen. 366 (1945). 

F. International Dateline In accordance with the general mle cited in 48 Comp. Gen. 23 (1968), six 
Navy employees who crossed the intemational dateline in both direc­
tions while traveling between Hawaii and Guam may not receive basic 
pay or overtime compensation for work performed during regular work 
hours of the day gained due to crossing the dateline in an eastward 
direction. Nonpayment for the regular duty hours worked on the day 
gained is offset by the fact that they were paid 8 hours of basic pay for 
a workday lost in crossing the international dateline going west earlier 
during the same cruise. Effects on Pay of Crossing International 
Dateline, B-223047, June 8, 1987. 

An employee who is nonexempt from the provisions of the Fair Labor 
Standards Act (FLSA) crossed the international dateline in both direc­
tions while performing official travel between Hawaii and Guam. Under 
Title 5, U.S. Code, the employee may be paid 8 hours' basic pay for a 
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Subchapter II— 
Establishment of 
Compensation Incident 
to Certain Personnel 
Actions 

workday "lost" traveling westbound, but receives no pay for the 
workday "gained" traveling eastbound. However, where the "lost" day 
and the "gained" day occur in different workweeks, a nonexempt 
employee traveling eastbound may receive overtime pay under the FLSA 

for each hour in excess of 40 hours actually worked during that work­
week since under the FLSA each scheduled administrative workweek is 
deemed separate and distinct. Crossing the Intemational Dateline, 
B-229355, November 22, 1988. 

A. New Appointments 1. Minimum rate for new appointments 

Under 5 u.s.c. § 5333(a) new appointments shall be made at the min­
imum rate of the appropriate grade, including the minimum rates set by 
5 e.FR, Part 530. 

2. Superior qualifications appointment 

a. Generally 

The head of an agency under the provisions of 5 C.F.R. § 531.203 may 
make an appointment to a position in GS-1 1 or above at a rate above the 
minimum rate of the appropriate grade. Prior approval of OPM is 
required except for Library of Congress positions. 

b. Failure to obtain OPM approval 

Employee was hired with the understanding she would be appointed at 
step 3 of grade GS-14. After actual appointment at minimum step of that 
grade, it was discovered that prior approval of the higher rate was not 
obtained from the Office of Persormel Management (PPM), due to admin­
istrative oversight. Although the employee was later granted a higher 
step placement by PPM, she is not entitled to a retroactive increase since 
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such appointments are discretionary and not a right. Susan E. Murphy, 
63 Comp. Gen. 417 (1984). See also Rose Marie Bacon, B-219973, 
December 9,1985. 

c. Erroneous determination 

Employee was hired by the Navy, and his pay was set at step 8 of grade 
GS-15 based on superior qualifications authority in 5 u.s.e. § 5333(a). His 
pay was later reduced to step 1 based upon instmctions of Office of Per­
sormel Management (OPM) that military retired pay cannot be considered 
in establishing an advanced rate under a superior qualifications appoint­
ment. We held that the Navy exceeded its authority as delegated by PPM 
by considering military retired pay as current eamings for a superior 
qualifications appointment. The employee's claim for restoration of his 
advanced rate is denied. Darrel W. Starr, Jr., B-214266, July 30, 1984. 

3. Higher rates for supervisors of prevailing rate employees 

a. Statutory authority 

Under 5 us.c. § 5333(b) and 5 C.FR. §§ 531.301 - 531.305, a General 
Schedule employee who regularly supervises prevailing rate employees 
may be paid at one of the rates for his grade which is above the highest 
rate of basic pay being paid to any such prevailing rate employee regu­
larly supervised, or at the maximum rate for his grade. 

b. Agency discretion 

A General Schedule employee who received a pay adjustment effective 
January 21,1979, as a supervisor of a prevailing rate employee being 
paid a higher rate may not be granted retroactive pay prior to that date. 
Entitlement to pay ac^justments is within the discretion of the agency 
since there was no mandatory agency policy to make the ac^ustment and 
there was no abuse of discretion which warrants retroactive compensa­
tion. B-193131, June 5, 1980. See also B-165042, December 21, 1978, and 
B-191523, September 5, 1978. 

After an agency initially decides to grant a pay adjustment, 5 C.F.R. 
§ 531.305(c) provides that the effective date of the salary increase is the 
first day of the first pay period following the date of the agency deter­
mination to make the adjustment. That provision, however, applies only 
to the initial determination to grant the ac^justment and does not apply 
to subsequent fluctuations on the rate at which the ac^ustment is paid. 
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Thus, where retroactive increases were granted to the Wage Board 
employees he supervised, a General Schedule supervisor's pay may be 
adjusted retroactively to reflect those increases. B-180010.07, June 15, 
1977. Distinguish B-193176, May 4,1979. See also James L. Davis, 
B-212581, May 16, 1984. 

c. Agency bound by its regulation 

Where Air Force regulations specifically provided that a request for pay 
at^justment must be initiated on behalf of a General Schedule supervisor 
of higher paid Wage Board employees, the Air Force's failure to identify 
an employee as eligible for pay adjustment under 5 u.s.c. § 5333(b) con­
stituted a failure to carry out a nondiscretionary regulation. The 
employee's pay may be ac^usted retroactively and he may be awarded 
backpay. 55 Comp. Gen. 1443 (1976) and B-186896, November 2,1976. 

d. Continued supervision required 

(1) Supervision terminated—Pay adjustment for General Schedule 
supervisors of Wage Board employees under 5 u.s.e. § 5333(b) is condi­
tioned on continued supervision of the Wage Board employee and is lim­
ited to the nearest rate of the supervisor's grade which exceeds the 
highest rate of basic pay paid to the supervised employee. When these 
conditions are no longer met, as when the supervised Wage Board 
employee is separated or reduced in pay, the a(ijustment previously 
granted to the supervisor must be eliminated or reduced, as required by 
the circumstances. 55 Comp. Gen. 1443 (1977). However, the holding of 
that decision is not to be implemented while the Civil Service Commis­
sion (CSC) reviews regulations to determine modifications that may be 
needed to implement the decision. 57 Comp. Gen. 97 (1977). 

(2) Supervision only while on temporary duty—A General Schedule 
employee who held a position that did not involve supervisory duties 
was assigned to temporary duty in Spain for 6 months, during which 
time he supervised Wage Grade employees with higher rates of pay. Pay 
ac^justment for supervisors under 5 use. § 5333(b) is conditioned upon 
regular responsibility for supervision of Wage Grade employees. Since 
the General Schedule employee's position did not have any supervisory 
responsibilities, there is no authority to at^just his salary to a higher rate 
based on his temporary supervision of the higher paid Wage Grade 
employees. B-190124, November 23, 1977. 
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(3) Regular responsibility required—An employee is not entitled to a 
supervisory pay ac^justment where he does not have regular responsi­
bility for the supervision of the technical aspects of the work of the pre­
vailing rate employees. John B. Tucker, B-215346, March 29,1985. 

4. Special rates of recmitment and retention 

Agencies may, for shortage category positions, pay a special rate estab­
lished under 5 use. § 5303 and the implementing regulations found at 
5 CFR. §§ 530.301 - 530.306. 

5. Employment of specifically qualified scientific and professional 
personnel 

Under the authority of 5 U.S.C. § 3104 the agency heads listed may estab­
lish scientific or professional positions to carry out agency research and 
development functions which require the services of specifically quali­
fied persormel. An agency head under the authority of 5 u.s.e. § 5371 
sets the pay rate at not less than the minimum of GS-16 nor more than 
the maximum of GS-18 for positions established under the 5 use. § 3104. 
Department of Defense may establish such positions and similarly set 
such rates under the authority of 10 use. § 1581. 

B. Position or 
Appointment Changes 

1. Statutory authority 

The rate of basic pay to which an employee is entitled is govemed by 
OPM regulations prescribed in conformity with Chapters 51 and 53 of 
Title 5, U.S. Code, and 5 use. § 5334. See also this chapter, "C. Promo­
tions and Transfers," "Highest Previous Rate Rule," below. 

An employee whose temporary appointment was converted to a perma­
nent appointment was delayed in his subsequent promotion to the grade 
GS-5 level due to time-in-grade restrictions. Where the conversion of the 
appointment was not erroneous, the agency may not retroactively 
change the action to allow the employee an earlier promotion to grade 
GS-5. Dewey R. Castelein, B-216970, April 1, 1985. 

2. Retroactive change in appointment 

An employee who was appointed as a commissary store worker on an 
intermittent basis may not be retroactively granted a regular part-time 
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appointment, with accompanying fringe benefits, in the absence of evi­
dence establishing that he worked a pre-scheduled, continuous, regular 
tour of duty. Since he has not produced evidence sufficient to counter 
the administrative determination that he was not provided specific duty 
hours in advance, we cannot authorize a retroactive change in status on 
the basis of his claimed continuous regular tour of duty. B-206035, 
April 26, 1982. 

3. Retroactive change in separation date 

A former employee seeks a retroactive change in his date of separation 
on discontinued service retirement due to the abolishment of his job. The 
duties of his job were combined with the duties of another position to 
form a new position established on July 31,1980. The abolishment of 
the claimant's job and notification to him of his impending separation 
were delayed until October 1980. The delay is not an administrative 
error justifying the retroactive change of his separation date. B-206131, 
June 25, 1982. 

4. Reappointments 

a. From unclassified position 

Employee who was separated from an unclassified position was reem­
ployed in a classified position at the minimum rate of grade 3. Upon 
subsequent promotion to grade 4, he may be paid the rate of the sixth 
step in the grade based on the highest rate attained in the imclassified 
position, since the rate received in the ungraded position is equivalent to 
the rate for the sixth step in grade 4, and the rate fixing provisions do 
not require that prior position be classified. 26 Comp. Gen. 530 (1947); 
B-113524, March 3, 1953; and B-118245, Febmary 24,1954. 

b. Regulation conceming prior service 

Employee who had previous service with the Postal Service, was 
appointed to position of Document Control Clerk with the Intemal Rev­
enue Service (iRS) at GS-3, step 1. He is entitled to retroactive ac^ustment 
to rate of pay within GS-3 equal to rate of GS-4, step 1. iRS regulations 
direct appointing officer to set employee's rate of pay based on his pre­
vious service and employment qualifications and iRS has stated 
employee's prior service at Postal Service qualified him for the GS-4 level 
in his new position. Bobby M. Siler, B-202863, January 8,1982. Sus­
tained on reconsideration, B-202863, Feb. 8, 1984. 
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c. Consultants 

A consultant employed on a when-actually-employed basis under 5 U.S.C; 
§ 3109, and later appointed to a classified position in grade GS-15, is enti­
tled only to the minimum step of the grade. The previous employment as 
a consultant may not be considered the "first employment" for the pur­
poses of 5 use. § 3109. 30 Comp. Gen. 375 (1951). See also 42 Comp. 
Gen. 114 (1962) and 5 C.FR. § 531.203(dX2). 

C. Promotions and 
Transfers 

See also Chapter 7 of this title. Employee Make-Whole Remedies. 

Effective Date 1. Generally 

The effective date of salary changes resulting from administrative 
action exclusively is the date the action is taken by the administrative 
officer vested with the proper authority, or a subsequent date specifi­
cally fixed. 21 Comp. Gen. 95 (1941). See also 5 C.F.R. § 511.701(a). The 
general rule is that a persormel action may not be made retroactively 
effective so as to increase the right of an employee to compensation. 
40 Comp. Gen. 207 (1960); B-193723, September 1, 1979. 

2. Delay prior to approval 

Although the employee was selected for promotion from a register, was 
orally notified of her promotion, and reported to her new position, she is 
not entitled to a retroactive promotion where her promotion was 
delayed 1 month due to administrative delays in processing the neces­
sary paperwork. The promotion may not be effective earlier than the 
date of approval by the authorizing official, and the failure to promote 
the employee at an earlier date did not violate a nondiscretionary 
agency policy. Agnes Mansell, 64 Comp. CSten. 844 (1985). See also Carol 
A. Barraza, B-219221, September 6,1985. 

Where an agency relied upon the employee's part-time status rather 
than the actual number of hours worked, her promotion after 1 year of 
experience was delayed. However, in the absence of a nondiscretionary 
agency policy, the promotion may not be made retroactively effective 
since the delay occurred before the appropriate official had approved 
the promotion. Rita H. Rains, B-217831, October 23,1985. 
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3. Timing within-grade step increase 

Employee, who was promoted 4 weeks before she was eligible for 
within-grade increase, claims retroactive promotion and backpay. 
Employee alleges that agency violated policy of deferring grade promo­
tions until eligible employees receive anticipated within-grade increases. 
Claim is denied since agency has not established nondiscretionary policy 
described by claimant. Disparate treatment of employees similarly situ­
ated does not provide a basis for an aggrieved employee's retroactive 
promotion. Rather, the granting of promotions is within the discretion of 
agency, whose findings shall not be upset except for abuse of discretion. 
B-207129, August 26, 1982. 

4. Failure to counsel 

Student trainee with Small Business Administration's (SBA'S) Coopera­
tive Education Program claims retroactive promotion and backpay 
where the agency failed to counsel him with regard to seeking entry-
level career-conditional appointments. His claim is denied since the 
failure to properly advise and the delays that occurred did not deprive 
him of any rights granted by statute or regulation and did not violate 
any nondiscretionary regulation or policy. Gregory A. Walter, B-208397, 
August 29, 1983, sustained on reconsideration, B-208397, March 6, 
1984. 

5. Exceptions 

The exceptions to the general rule against retroactive promotions are 
administrative or clerical errors which (1) prevent a promotion action 
from being effected as originally intended, (2) result in a nondiscre­
tionary administrative regulation or policy not being carried out, or (3) 
deprive an employee of a right granted by statute or regulation. 
B-190408, December 21, 1977. 

While employees have no vested right to promotion at any specific time, 
an agency, by regulation, policy, or provision of a collective-bargaining 
agreement, may limit its discretion so that under specified conditions it 
becomes mandatory to make a promotion on an ascertainable date. For 
example, see B-186916, April 25, 1977, where, based upon the iRS policy 
to promote agents in career-ladder positions at 1 year where their level 
of performance has been certified acceptable, eight iRS agents were ret­
roactively promoted after their promotions had been administratively 
delayed by oversight. Compare B-204299, June 2, 1982. 
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An individual in the iRS Student Trainee Program was delayed 4 months 
in his promotion to a grade GS-7 position. The delay occurred when he 
was discovered to be ineligible for noncompetitive conversion to the 
target position upon completion of his bachelors degree because he was 
appointed under temporary appointment authority rather than from a 
competitive civil service register. His appointment may not be made ret­
roactive since he was not deprived of a right granted by statute or regu­
lation, nor was there a failure to carry out nondiscretionary 
admirustrative policies or regulations. Edward M. Wirth, B-228711, 
Decembers, 1988. 

6. Criteria for proper revocation of promotions before effective date 

Ten employees of Merit Systems Protection Board were selected for pro­
motion effective December 13,1981. Due to budget cuts, the Managing 
Director announced on December 16 that all promotions would be sus­
pended. These 10 promotions were not properly revoked before they 
became effective and are retroactively effective on December 13,1981. 
Eight employees of the Merit Systems Protection Board were selected 
for promotion effective December 27,1981, or later. Due to budget cuts, 
the Managing Director armounced on December 16 that all promotions 
would be suspended. These promotions were effectively revoked, even 
though written notification was not issued until December 29. There is 
no basis to allow retroactive promotions for these eight employees. 
Mitchell J. Albert, B-208406, July 15, 1983: See also Department of Agri­
culture, B-211784, May 1, 1984. 

7. Nondiscretionary agency policy 

Where, incident to the appointment of a former Foreign Service officer 
to a position under the Classification Act of 1949, an administrative 
error was made in fixing his salary at the minimum instead of at the 
highest rate he had previously eamed. Since this was contrary to the 
policy of appointing former federal employees at the highest salary rate 
previously attained, retroactive salary ac^ustment may be made. 
34 Comp. Gen. 380 (1955). 

An employee, who was assigned the duties of a vacant higher-graded 
position, is entitled to a retroactive temporary promotion where the 
agency failed to carry out a nondiscretionary policy of granting tempo­
rary promotions to employees who assume the duties of a vacant posi­
tion. Donna J. Safreed, B-216605, March 26, 1985. See also Wiley H. 
Stephens, B-222901, Decembers, 1986. 
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8. Employee organization agreements 

A collective-bargaining agreement provided that certain Internal Rev­
enue Service career-ladder employees would be promoted effective the 
first pay period after 1 year in grade, but promotions of seven 
employees covered by the agreement were erroneously delayed for 
periods up to several weeks. Since the provision relating to effective 
dates of promotions became nondiscretionary agency requirement, if 
properly includable in bargaining agreement, GAO did not object to retro­
active promotions based on an administrative determination that 
employees would have been promoted as of revised effective dates but 
for failure to timely process promotion in accordance with the agree­
ment. 55 Comp. Gen. 42 (1975). Distinguished by 58 Comp. Gen. 59 
(1979). 

9. Original intent effected 

Where a promotion request was clerically misplaced, the promotion may 
not be made effective retroactively because it was not first approved by 
the official with authority to approve promotion requests and, thus, 
administrative intent to promote could not be established. 58 Comp. 
Gen. 51 (1978). See also B-168683, January 22,1970. 

10. Termination of temporary promotion 

An employee was given a temporary promotion not to exceed 1 year. 
During that period the agency instituted a reorganization and notified 
the employee that he would be in the lower grade position after the reor­
ganization. The employee claims backpay because he was not given spe­
cific notice of the termination of his temporary promotion until some 
weeks after it became effective and because he continued performing 
the higher level duties. Upon reconsideration, denial of the employee's 
claim for backpay is affirmed since temporary promotions may be ter­
minated at any time in the agency's discretion. B-198142.2, Febmary 24, 
1982. See also B-202631, August 24, 1982. 

11. Details 

The subject of retroactive temporary promotions for over-long details is 
dealt with extensively in CPLM Title I, Chapter 8, Part B. 
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Highest Previous Rate Rule 1. Generally 

Under 5 us.c. § 5334 and 5 C.F.R. § 531.203, when an employee is reem­
ployed, transferred, reassigned, promoted, or demoted, an agency may 
pay him at any rate of his grade that does not exceed his highest pre­
vious rate. Thus, an employee hired after a period of employment in the 
private sector who had been previously employed by the govemment at 
GS-5, step 6, cannot be reemployed at a rate in excess of GS-5, step 6, 
even though she may have been misled to believe she would be rehired 
at GS-5, step 10, and notwithstanding her claim that she would not have 
left her private employer for less than a step 10. B-193588, April 10, 
1979. 

2. Administrative discretion 

An employee has no vested right upon transfer or reemployment to 
receive the highest salary rate previously paid to him. It is within the 
administrative discretion to fix the initial salary rate at the minimum 
salary of the grade to which appointed. 31 Comp. Gen. 15 (1951) and 
B-140790, November 13, 1959. 

Each agency is permitted to formulate its own policy regarding applica­
tion of the mle. B-186554, December 28, 1976. Where an agency had not 
relinquished that discretion through adoption of a mandatory policy or 
administrative regulation, the agency is under no obligation to set an 
employee's pay at the highest rate of her new grade which did not 
exceed her highest previous rate. B-189378, December 6,1977, and 
B-184280, Febmary 17, 1977. See also Stanley P. Labor, B-220701, 
March 31, 1986. 

3. Abuse of administrative discretion 

In setting a pay rate under the authority of 5 C.FR. § 531.203 an agency 
may not require an employee to terminate agency and court actions ini­
tiated by him to resolve grievances with the agency in exchange for the 
employee receiving the benefit of the highest previous rate. Such agency 
action constitutes an abuse of its discretion and a rate set at the min­
imum of the grade under such circumstances may be ad[justed retroac­
tively to the highest previous rate to accord with agency 
recommendation for correction. 54 Comp. Gen. 310 (1974). 
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4. Agency regulation and policy 

Under VA regulations requiring that, in the absence of a finding of justifi­
cation and an affirmative determination, the employee's rate of pay is 
not to be set on the basis of the highest previous rate mle, but at a lower 
step of grade, an employee demoted from GS-9, step 2, was properly 
placed at a GS-7, step 8, rather than step 9. B-191881, July 25,1978. A 
similar policy, requiring an affirmative determination to apply the 
highest previous rate was considered in B-195032, July 25, 1979. 

Compare NASA's policy discussed in B-188343, November 17, 1977, pro­
viding that the highest previous rate will generally be given and that 
exceptions should be justified in writing. Where NASA had determined 
not to give the employee the highest previous rate, but failed to docu­
ment its determination at the time of the employee's appointment, the 
employee is not entitled to have his pay set based on his highest pre­
vious rate. Mere failure to document such a determination does not con­
stitute an unwarranted or uryustified personnel action. 

Where intemal administrative regulations restricted use of the highest 
previous rate mle and an employee was reemployed at the highest pre­
vious rate in contravention of such regulations, a retroactive adjustment 
lowering the pay rate to less than the highest previous rate so as to con­
form to administrative regulations was proper. Appointment at the 
highest previous rate was not an administrative waiver of agency 
restrictions on use of the highest previous rate mle. 51 Comp. Gen. 30 
(1971). 

However, where an administrative error was made in fixing the 
employee's initial salary at less than the highest rate he had previously 
eamed contrary to the policy of the employing agency which provided 
for establishment of salary rates at the maximum permissible rate, a 
retroactive salary adjustment may be made. 39 Comp. Gen. 550 (1960). 

Employee, who was serving in a temporary position following a reduc­
tion in force, was released by the agency when her temporary appoint­
ment expired. Employee was later reemployed by agency following a 
service break, in a grade previously held, but at step 1 of grade. 
Employee claims entitlement to retroactive step adjustment and 
backpay to step 9, the highest step of grade previously held. Use of 
highest previous rate is discretionary on agency's part, there being no 
employee-vested interest in that higher step upon reemployment in 
absence of regulation so providing. In view of existing agency policy 
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that highest previous rate would only apply to reappointments without 
a service break, agency action was proper. Irene Sengstack, B-212085, 
December 6,1983. 

Although Air Force regulations are contradictory as to whether this 
employee should or should not have been given benefit of highest pre­
vious rate mle, the final decision was discretionary with the local com­
mander. In the absence of an abuse of discretion, we find no entitlement 
to receive the highest previous rate upon reemployment. CarmaR. 
Thomas, B-212833, June 4, 1984. 

Contracting officers were promoted even though they did not complete 
necessary training requirements before, or within 12 months after, their 
promotion to the next higher level. Where the training requirements are 
inconsistent with PPM regulations, we hold that such training is desirable 
but not mandatory. The failure to complete such training does not 
require revocation of their promotions. Compensation Recoupment, 
63 Comp. Gen. 418(1984). 

5. Delay in appointment 

Employee, whose temporary position expired, contends improper 
agency delay in processing permanent appointment caused her to lose 
the benefits of the highest previous rate mle when she was reemployed 
at step 1 of her prior grade following break in service. Absent manda­
tory policy or administrative regulation on processing appointment, 
delay in processing prior to approval by authorized official does not con­
stitute administrative error which supports retroactive step adjustment 
and backpay. Carma R. Thomas, B-212833, June 4, 1984. 

Employee accepted a grade GS-4, step 1, position with the Department of 
the Air Force having previously been employed by the Department of 
the Navy. She later resigned that position to accept a grade GS-7, step 1, 
position at the same Air Force activity, without a break in service. She 
seeks a retroactive salary at^justment and backpay for both positions 
based on her highest previous rate of pay (grade GS-6, step 8). The Air 
Force activity has applied the highest previous rate mle to her grade GS-
4 position and determined she was retroactively entitled to the pay of 
step 10 of that grade. With regard to the use of the highest previous rate 
mle for the grade GS-7 position, we hold that her claim must be denied. 
The Air Force regulations in effect at the time of the claim, as supple­
mented by local activity regulations, provide that the rate of pay pay­
able on a position change during a period of continuous service will be at 
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least equal to present rate of pay. Since the rate for grade GS-7, step 1, 
exceeded the rate for grade GS-4, step 10, her rate of pay in the grade 
GS-7 position was properly set. Barbara J. Cox, 66 Comp. Gen. 684 
(1987). 

.6. Demotion at employee's request 

Department of Health, Education, and Welfare (HEW) regulations pro­
vide that an employee's pay will normally be set on the basis of his 
highest previous rate, except that, where a change to a lower grade is at 
his request, a rate will be selected in the lower grade which, upon 
repromotion will place the employee at the rate of pay he would have 
attained had he remained at the higher grade. Under that policy. Admin­
istrative Law Judges who were voluntarily demoted from GS-14 to GS-13 
to increase their promotion potential were not entitled to have their pay 
in the GS-13 positions set on the basis of their highest previous rates. 
B-192562, June 11, 1979. 

7. Availability of funds 

a. Source of funds 

The initial salary rate of employees in Classification Act positions to 
which transferred, promoted, demoted, reinstated, or reemployed may, 
within available funds, be fixed at a rate within the range of salaries in 
the grade to which transferred, etc., up to the highest rate attained in 
any prior classified or unclassified position in an agency, legislative or 
executive, generally subject to the Classification Act, regardless of the 
source of the funds from which the compensation was paid. 28 Comp. 
Gen. 71 (1948). 

b. Availability at later date 

The highest previous rate rule may be applied only so far as appropria­
tions or funds are available. Thus, in the case of an employee who, 
because of limited funds, has been transferred, promoted, demoted, rein­
stated, or reemployed in a classified position at a rate of pay less than 
that attained by him in a prior position in the executive branch of the 
govenunent, administrative action may not be taken at some later date 
as funds become available to increase the rate of pay of such employee 
within the salary range provided by law for the position, although such| 
increased compensation would not exceed the highest rate of pay 
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attained by him in any prior position in the executive branch of the gov­
emment. 27 Comp. Gen. 550 (1948). 

8. Averaging method 

The Federal Aviation Administration and the Federal Aviation Science 
and Technological Association seek our approval of an averaging 
method for the computation of the highest previous rate upon promo­
tion from a Wage Grade position to a General Schedule position where 
the employee has worked rotating shifts and has received night differ­
ential. The averaging method was arrived at in order to complete action 
on United States district court's Consent Order of Remand requiring the 
agency to include night differential in computing the highest previous 
rate. We have no objection to proposed method since pay rates under 
that method would not exceed those authorized under 5 C.F.R. Part 531. 
59 Comp. Gen. 209 (1980). 

9; Legality of previous rate 

The highest previous rate mle which permits a demoted employee to be 
paid at any schedule rate which does not exceed the highest previous 
rate received is not applicable if the previous rates or positions were not 
legally earned or attained by the employee. 36 Comp. Gen. 73 (1956). 

10. Prior position not within Classification Act 

Initial salary may be fixed at a rate within the appropriate grade which 
does not exceed the highest rate previously received regardless of 
whether the prior employment was within the Classification Act. 
26 Comp. Gen. 530 (1947); 26 Comp. Gen. 601 (1947); and 28 Comp. 
Gen. 71 (1948). 

11. Present position not within Classification Act 

An employee of the Govenunent Printing Office (GPO), who was improp­
erly demoted from Policeman (First Class) to Printing and Plant Worker 
(Janitor) and was later restored to his former position as Policeman, suf­
fered a reduction in the actual rate of pay upon restoration. The 
employee seeks to retain the higher rate of pay under the highest pre­
vious rate mle. Since 5 use. § 5334(a) does not apply to GPO employees 
whose positions are not subject to the Classification Act, employee may 
not retain higher rate of pay. B-196053, Febmary 29,1980. 
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12. Nonappropriated fund activities 

Employees of the Army and Air Force Motion Picture Service—a nonap­
propriated fund activity—are not subject to the Civil Service Act, the 
Civil Service Retirement Act, the Classification Act of 1949, or the 
Annual and Sick Leave Act of 1951. Therefore, they are not entitled 
upon subsequent employment in a department or agency in the execu­
tive branch to such federal employee rights and privileges as the highest 
previous rate mle, service credit for annual leave accmal purposes, and 
transfer of sick leave. 37 Comp. Gen. 671 (1958). 

13. Foreign Service 

Employees of the Department of Agriculture, who completed service in 
overseas positions under 22 use. § 2385(dXl) and who are entitled to 
the same benefits as provided for persons appointed to the Foreign Ser­
vice Reserve, may have their salaries set under the highest previous rate 
mle in accordance with 5 use. § 5334(a) and 5 C.FR. § 531.203(c) upon 
reinstatement to their former positions. The highest previous rate rule 
has never been constmed as excluding salary rates attained in the For­
eign Service. 51 Comp. Gen. 50 (1971). 

14. Position occupied less than 90 days 

Section 531.203(dXl) of Title 5, Code of Federal Regulations, permits 
the use of a rate of pay received under an appointment not linuted to 90 
days or less as a highest previous rate, regardless of the length of time 
the position is in fact occupied. However, an Army regulation provided 
that an employee assigned to a lower grade before he has served 90 days 
under an unlimited promotion in his present grade, may not be given the 
benefit of the rate eamed in that briefly held position. Under that regu­
lation, an employee in GS-11, step 4, less than 90 days before being 
reduced in grade to GS-9, properly had his rate of pay set at GS-9, step 9, 
rather than step 10 based on the highest previous rate of GS-10, step 4. 
B-192890, January 10, 1979. 

15. Position held under temporary promotion 

The use of a rate received under a temporary promotion of more than 90 
days is neither required nor precluded. An employee who retumed to 
his prior grade after a 1-year temporary promotion was not entitled to 
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application of that highest previous rate where there was no agency reg­
ulation requiring such action and documentation issued him in connec­
tion with the temporary promotion stated that he would be returned to 
this former grade and position with time credited for within-grade 
increases. B-189567, November 21, 1977. 

16. Reassignment but duties unchanged 

An employee who was reassigned from the position of voucher examiner 
to payroll clerk for the purpose of restoring the highest salary rate pre­
viously attained in order to retain her services, but who continued to 
perform only the duties of voucher examiner, may not have the reas­
signment considered effective to be legally entitled to the additional 
salary authorized for reassignments under the highest previous rate 
rule. 36 Comp. Gen. 798 (1957). 

17. Transfers to federal government 

a. International agency 

The highest previous rate mle is not applicable where an employee is 
transferred from a position with the United Nations Relief and Rehabili­
tation Administration, an international, rather than a federal agency, to 
a classified position. Instead, the employee is to be regarded as a new 
appointee entitled only to the minimum salary of the grade. 28 Comp. 
Gen. 433(1949). 

An employee loaned to an international agency retained his status as a 
federal employee and, therefore, was entitled to the benefit of the 
highest previous rate rule. B-152641, January 9,1964. 

b. Transfers from legislative or judicial branch 

The 1958 amendments to section 802(a) of the Classification Act of 
1949, 5 use. § 5334, with respect to individuals with prior employment 
in the legislative and judicial branches of the government, are construed 
as enlarging csc's authority to regulate the compensation rates, 
including the application of the highest previous rate rule to legislative 
and judicial employees upon appointment to positions under the Classifi­
cation Act. The enactment of a new subsection (c) to section 802, 5 u.s.c. 
§ 5334(c), authorizing the use of the highest previous rate rule to legisla­
tive and judicial employees who after 2 or more years of service 
transfer to Classification Act positions is construed as authority to use 
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the rule without regard to csc's regulations. Therefore, in a case that 
arose after the 1958 amendments, an agency properly applied the 
highest previous rate mle under 5 u.s.c. § 5334 to the promotion of an 
employee who had less than 2 years of legislative service when she was 
appointed to the executive branch. 41 Comp. Gen. 389 (1961). 

18. Basic pay 

a. Hazardous duty pay 

Additional hazardous duty pay may be regarded as part of basic com­
pensation for purpose of determining the highest previous rate in 
applying the initial salary rate in cases of transfer from ungraded to 
classified positions. B-122971, April 25, 1955. 

b. Overseas tax benefits 

The effect of the tax additive which is allowed to United States citizen 
employees serving in the Canal Zone is to restore to such employees a 
rate of compensation equivalent to that paid for the same or similar gov­
emment work in the continental United States. Therefore, the highest 
previous rate rule being based on United States rates, the tax factor may 
be added to the basic Canal Zone rate (exclusive of tropical differential). 
The aggregate rate thus obtained may be used as the highest previous 
rate in establishment of the rate of compensation upon transfer to a 
position in the United States. 39 Comp. Gen. 409 (1959). 

c. Tropical differential 

The rule which permits previous rates of compensation to be used in 
fixing initial salary rates upon transfer, reinstatement, promotion, 
demotion, etc., has been applied in terms of rates prevailing in the 
United States so that the tropical differential paid to employees who 
served in the Canal 2k)ne, though regarded as basic compensation, 
results in an increase of Canal Zone rates over United States rates. 
Therefore, it is not for consideration in fixing the compensation of 
former Canal Zone employees upon transfer to positions in the United 
States. 39 Comp. Gen. 409 (1959) and 56 Comp. Gen. 60 (1976). 

d. Night differential 

Employees promoted from Wage Board to General Schedule positions 
may have night differential included in the Wage Board rate of pay for 
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the purpose of determining their highest previous rate upon transfer to 
a General Schedule position. B-170675, August 8, 1979, and B-189852, 
February 14, 1979. 

19. Conversion versus transfer 

Conversions from prevailing rate positions are not covered by the 
highest previous rate mle. However, when employees transfer to Gen­
eral Schedule positions, their salaries are determined pursuant to the 
"highest previous rate mle" in 5 C.F.R. Part 531. 52 Comp. Gen. 695 
(1973). 

20. Promotion subsequent to demotion 

In applying the highest previous rate mle, it will not be considered 
material that the employee, after occupying the highest previous sala­
ried position, occupied one or more positions at a lower salary rate or 
without compensation before being considered for the position in which 
the salary currently is under consideration. 26 Comp. Gen. 368 (1946). 

21. Periodic step increase 

An employee who, prior to a demotion, completed a full periodic step 
increase waiting period, but did not receive the step increase because he 
held a temporary limited appointment, is entitled, upon subsequent 
repromotion to his former grade and within administrative discretion, to 
a one-step increase. There is no requirement in 5 u.s.e. § 5335 or the reg­
ulations that the waiting period be served immediately prior to the date 
on which the step increase is granted. Therefore, an administrative 
error in failing to include the step increase in computation of the highest 
previous rate due the employee may be conected retroactively to the 
date ofthe repromotion. 39 Comp. Gen. 211 (1959). 

22. Retroactive salary increases 

Where an agency has a policy to extend the benefit of the highest pre­
vious rate mle prescribed in 5 use. § 5334(a), the salary of an employee 
who left the Post Office Department during the retroactive period 
between enactment of the Postal Reorganization Act and its effective 
date may be adjusted to reflect the increase authorized by the act. In the 
absence of specific language to the contrary, the rule is that retroactive 
salary increases apply as if the increase had been in force and effect at 
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the time of the change of status of the employee. 50 Comp. Gen. 414 
(1970). 

Employee accepted a grade GS-3, step 1, position with Veterans Adminis­
tration (VA), but seeks retroactive salary a(^ustment and backpay 
because the VA did not allow her additional steps in grade GS-3 based on 
her highest previous rate (grade GS-6, step 8). The employee's claim is 
denied since (1) payment of the highest previous rate is discretionary 
with the agencies, (2) applicable VA regulations do not require payment 
of the highest previous rate in these circumstances, and (3) the VA'S 
determination was not shown to be arbitrary, capricious, or an abuse of 
discretion. Barbara J. Cox, 65 Comp. Gen. 517 (1986). See also Jean M. 
Dmnunond, B-229165, August 8, 1988. 

23. Rule applies to salary rate not grade 

The highest previous rate mle has reference to the salary rate rather 
than the step within the grade. There is no authority to fix the 
employee's salary rate in excess of the highest previously attained 
salary rate. 34 Comp. Gen. 691 (1955). See also Ronald L. Fontaine, 
B-214885, August 20,1984; Banaag S. Novicio, 64 Comp. Gen. 17 (1984); 
Marc D. Theriault, B-225305, June 24,1987; and Lucio R. Gallardo, 
B-226020, October 23, 1987. 

24. Intermittent employee 

An employee who previously held a position as an intermittent 
employee is not eligible for highest previous rate consideration upon 
reemployment under 5 C.F.R. § 531.203(c) (1987), since the highest pre­
vious rate mle is based upon a regularly scheduled tour of duty and 
intermittent employment by definition does not involve a regularly 
scheduled tour of duty. Helen M. Jew, 67 Comp. Gen. 570 (1988). 

25. "Two-step increases" mle 

See also this chapter, "E. Grade and Pay Retention," "2. Decisiorvs under 
the Civil Service Reform Act of 1978," and "3a. Saved pay effect on 
two-step increases' mle," below. 

a. Promotion or transfer to higher grade 

The statutory language of 5 use. § 5334(b) provides for a minimum two 
step pay increase only when a General Schedule employee is promoted 
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or transfened to a position in a higher grade. It does not apply in the 
case of an assignment to a position at the same grade. Thus, Customs 
Service employees reassigned from their GS-7 Dog Handler positions to 
GS-7 Customs Inspector positions are not entitled to a two-step increase, 
even though the Customs Inspector position was a joumeyman grade 
position involving a greater potential for promotion. 58 Comp. Gen. 181 
(1978). Also see B-188521, September 7,1978. 

b. Promotion or transfer between General Schedule and other pay 
systems 

An employee hir^d by the Architect of the Capitol pursuant to 2 u.s.e. 
§ 60e-2a is not entitled to have his salary calculated with reference to 
the "two-step increase" mle, 5 u.s.e. § 5334(b), when he is appointed to a 
General Schedule position with the Department of Energy. The "two-
step increase" rule pertains only to transfers and promotions within the 
General Schedule system, and employees hired by the Architect of the 
Capitol under 2 use. § 60e-2a are not within the General Schedule. Thus, 
employee's salary was correctly adjusted in accordance with the 
"highest previous rate" mle, 5 u.s.e. § 5334(a). Charles L. Steinkamp, 
B-208155, April 15, 1983. 

An employee of the Air Force Accounting and Finance Center who 
transferred from a higher paying position with the Naval Supply Center 
claims that under the highest previous rate mle she is entitled to higher 
grade and pay after a subsequent promotion. Since the employee's 
salary after promotion exceeded her existing rate of pay by two step 
increases, as required under 5 u.s.c. § 5334(b) (1982), the highest pre­
vious rate mle does not apply. Sheryl L. Stanley, B-230720, 
November 16,1988. 

26. Simultaneous actions 

Under 5 C.F.R. § 531.203(f), if an employee is entitled to two pay benefits 
at the same time, the employing agency shall process the changes in the 
order which gives the employee the maximum benefit. See 36 Comp. 
Gen. 217 (1956). See also 31 Comp. Gen. 207 (1951) and 31 Comp. 
Gen. 62(1951). 
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D. Classification and 
Reclassification 

1. Statutory authority 

Chapter 51 of Title 5, U.S. Code, and 5 C.F.R. Part 511 provide a system 
whereby positions are grouped and identified by classes and grades in 
accordance with their duties, responsibilities, and qualification require­
ments. The rate of basic pay which an employee will receive is based 
upMjn the principle of "equal pay for substantially equal work." Varia­
tions in rates of basic pay paid to different employees are to be in pro­
portion to substantial differences in the difficulty, responsibility, and 
qualification requirements of the work performed and to the contribu­
tions of employees to efficiency and economy in the service. Section 
5107 of Title 5, ^.S. Code, provides individual agencies with authority 
to place positions in appropriate classes and grades GS-1 through GS-15 
in conformance with standards published by OPM. Under 5 use. 
^5110-5112, OPM reviews agency classifications and may revoke or 
suspend the agency's classification authority. The procedure by which 
an employee may appeal his classification is found at 5 C.F.R. § 511.603. 
A position may be classified in grade GS-16, 17, or 18, or in the Senior 
Executive Service, only by PPM. 

2. Jurisdiction 

a. PPM and employing agency 

(1) Generally—Statutory authority to establish appropriate classifica­
tion standards and to allocate positions subject to the General Schedule 
rests with the agency concemed and OPM. GAO has no authority to settle 
claims on any basis other than the agency or OPM classification. 
B-183103, June 2, 1975. Thus, employees should appeal alleged 
improper classification to their agencies or to OPM. B-187234, 
December 8,1976; B-190442, April 13, 1978; and B-198473, April 12, 
1982. 

(2) Administrative action—'authority—An agency reclassification of a 
position to grade GS-5 after certification of the position as grade GS-4 by 
esc was not within the scope of the agency's authority. Since the agency 
lacked authority to reclassify positions classified by OPM, the action 
taken was without legal effect. 42 Comp. Gen. 521 (1963). 

(3) Allocation versus reallocation—A position allocation is made based 
upon the duties and responsibilities assigned to the position. The respon 
sibility for assigning, changing, or withdrawing these duties rests with 
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the administrative office. Thus, a position allocated originally in a par­
ticular Classification Act grade may be reevaluated and allocated to a 
different grade upon the basis lOf changed duties and responsibilities, 
subject to post audit by OPM. However, a reallocation is a conective 
action where the original allocation was erroneous. It is not based upon 
change of duties and responsibilities. 26 Comp. Gen. 573, at page 576 
(1947). 

(4)GAP 

(a) Bound by OPM determinations—Since OPM determinations on classifi­
cation appeals are binding on GAO under 5 u.s.c. § 5112(a), GAO has no 
authority to modify such actions. B-183120, Febmary 21,1975. See also 
B-188211, November 17, 1977. 

(b) Discrimination—intentional misclassification—Position description 
and classification of civil service employees is not within the jurisdiction 
of GAP. If the employing agency and/or PPM should determine that an 
employee's position has been illegally and deliberately misclassified due 
to discrimination because of race or sex, then the matter would be for 
consideration by GAG for the purpose of payment of any adjustments in 
salary found to be due, but not for review of any findings on the ques­
tion of classification. 50 Comp. Gen. .581 (1971) and B-173831, 
September 27,1971. 

3. Effective date 

a. Generally 

Employees of the federal govenunent are entitled only to the salaries of 
the positions to which they are actually appointed regardless of the 
duties they perform. When an employee performs duties at a grade level 
higher than that in which his position is classified and is successful in 
obtaining reclassification of his position and promotion, no entitlement 
exists for compensation at the higher grade level prior to the date the 
necessary administrative actions are taken to effect the promotion. 
52 Comp. Gen. 631 (1973) and 39 Comp. Gen. 583 (1960). See also 
B-204769, April 13,1982; and B-207889, August 31,1982. When an 
employee performs duties normally performed by one in a grade level 
higher than the one he holds, no entitlement to the salary of the higher 
level position exists until such time as the individual is actually pro­
moted to that level. B-192560, December 14, 1978. Under 5 C.F.R. 

§ 511.701, the effective date of a classification action taken by an 
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agency is the date the action is approved in the agency or a subsequent 
date specifically stated. Section 511.702 provides that the effective date 
of a classification action upon appeal to the agency or OPM, subject to the 
provisions of section 511.703, is no earlier than the date of the decision 
and no later than the begiiining of the fourth pay period following the 
date of the decision, except that a subsequent date may be specifically 
provided in the decision. 

b. United States v. Testan 

The Supreme Court in United States v. Testan, 424 U.S. 372 (1976), spe­
cifically held that neither the Classification Act, 5 u.s.e. ^ 5 1 0 1 - 5 1 1 5 , 
nor the Back Pay Act, 5 use. § 5596, creates a substantive right to 
backpay for periods of wrongful classification. B-190695, July 7, 1978, 
and B-191360, May 10, 1978. 

c. Prior to reclassification 

There is no entitlement to backpay for the period prior to reclassifica­
tion of incumbent's position. Alleged delays in processing job descrip­
tions to a higher grade position do not provide a basis for backpay. 
Where final classification action rested with headquarters office, the 
employee may not be promoted prior to date of fmal agency action. 
B-200638, October 9,1981. See also B-173783.140, March 22,1977. 

d. Upon reclassification 

(1) Generally—The effective date of changes in salary due to allocations 
or reallocations of positions is the date on which the action is taken by 
the administrative office to allocate or reallocate the position or such 
later date as may be administratively fixed. 30 Comp. Gen. 156 (1950). 
Amplified by 37 Comp. Gen. 492 (1958) to provide that such later date 
must be within a reasonable time. The time frame for a "reasonable 
time" is prescribed in 5 C.F.R. ̂  511.701 and 511.702. 53 Comp. Gen. 216 
(1973). B-186758, November 3, 1978. 

(2) Employee lacks experience—An employee's position was reclassified 
from GS-3 to GS-5 and she was retained in that position at her GS-3 rate of 
pay for beyond four pay periods. Because she did not have the neces­
sary specialized exi)erience for promotion to GS-5 at the end of the four 
pay periods, the agency's failure to either promote or reassign her 
within a reasonable period does not serve as a basis for payment of 
backpay. B-195020, July 11,1979. 
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(3) Unavailability of funds—An employee's position was reclassified 
from GS-6 to GS-7, but due to the unavailability of funds the promotion 
was not effected within a reasonable period of time. The unavailability 
of funds was not sufficient justification for denying the employee the 
promotion to the reclassified position to which she was otherwise enti­
tled. Therefore, a retroactive promotion was allowed. B-165307, 
November 4,1968. 

(4) Position occupied by another employee—A former employee of the 
Department of the Army is not entitled to backpay on the basis that she 
held a position that was reclassified from grade GS-12 to grade GS-13. 
The evidence fumished by the Army indicates that the position was in 
fact occupied by another employee. The burden of proof is upon the 
employee tb establish the liability of the govemment and her right to 
payment, and she has not met that burden. Agnes T. Crouch, B-217885, 
September 25,1987. 

e. Retroactive pay ai^ustments allowed 

(1) Discrimination—intentionally misclassified—Pursuant to the Office 
of Economic Opportunity's equal employment opportunity procedure, an 
employee was found to have been discriminated against in initially clas­
sifying her position as a GS-9 rather than a Gs-11 upon appointment. 
A conective action in such circumstances is not viewed by GAO as a ret­
roactive promotion such as is ordinarily prohibited by law but as an 
intentional illegal appointment or misclassification. Therefore, a retroac­
tive conection of the personnel action and ac^ustment in pay was 
allowed. 50 Comp. Gen. 581 (1971). 

(2) Appeal from downgrading—Under 5 use. § 511.703, an employee 
who successfully appeals from the downgrading of his position may be 
awarded backpay for the period during which he was downgraded. The 
downgrading action, however, must be a downgrading of the position to 
which the employee himself has been appointed. Thus, an employee 
whose position was ultimately reclassified from GS-11 to GS-12 is not 
entitled to retroactive award of a GS-12 salary based on the fact that 
coworkers, whose positions were initially classified at GS-12, success­
fully appealed from the downgrading of their similar positions to GS-11. 
B-191794, September 19, 1978. 

Page 3-31 GAO/OGC-91-6 CPLM — Compensation 



Chapter 3 
Basic Compensation 

f. Retroactive pay adjustments disallowed 

(1) Arbitration award for violation of negotiated agreement—Arbi­
trator's finding of a violation of negotiated agreement dealing with clas­
sification and position descriptions, does not provide a basis for 
retroactive pay. B-192366, October 4, 1978. 

(2) Suspension of classification action—Suspension of a classification 
action does not provide a basis for payment of backpay to employees 
whose positions might otherwise have been reclassified upward. 
B-189101, November 30, 1977. See also B-181223, April 30, 1976. 

g. Reallocations 

See also this chapter, "E. Grade and Pay Retention," below, and "C. Pro­
motions and Transfers," above. 

(1) Appeal from downgrading—Where an employee appealed the down­
grading of his position from grade GS-8 to GS-7, it was determined that 
the position should be reclassified as grade GS-9. The employee is enti­
tled to retroactive correction only to the extent of restoration to the 
level of the grade from which demoted, and restoration to grade GS-9 
constitutes a promotion which can be effective only from the date of the 
administrative action. 35 Comp. Gen. 153 (1955). 

(2) Simultaneous with within-grade promotion—An employee whose 
position is reallocated to a higher grade on the same date he becomes 
eligible for a within-grade advancement is entitled to have the within-
grade advancement included in his existing rate of basic compensation 
in fixing his basic rate of compensation for the higher grade. 31 Comp. 
Gen. 62(1951). 

(3) Position change during military service of incumbent—Reallocation 
of a position to a higher grade during an incumbent's absence in the mili­
tary service entitles him to restoration in the reallocated grade plus 
within-grade advances from the date of reallocation. However, if the 
position is allocated to the higher grade upon the basis of increased 
duties and responsibilities, it is a new position and the retuming veteran 
is entitled to similar within-grade advancements only if the increased 
duties and responsibilities attached to the position prior to his entry into 
the military service. B-95776, August 10, 1950. 
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(4) Erroneous allocation—The compensation of an employee whose 
position was temporarily allocated to a higher grade and later allocated 
back to the original grade should be computed at the rate the employee 
would have attained had the position been properly allocated in the first 
instance. 32 Comp. Gen. 135 (1952). 

E. Grade and Pay -̂ civil Service Reform Act of 1978 

Retention 
Title VIII of the Civil Service Reform Act of 1978 repealed 5 use. 
§ 5337, as well as sections 5334(d) and 5345. In its stead, it enacted a 
new Subchapter VI to Chapter 53 (5 use. ^ 5361 - 5366) which pro­
vides broad authority for grade and pay retention incident to a change 
of position to downward reclassification occurring after January 11, 
1979, or, in certain instances, retroactive to January 1,1977. 

Under 5 use. § 5362, any employee subject to Subchapter VI who is 
reduced in grade is entitled to have the grade of the position he held 
treated as his retained grade for 2 years. An employee whose reduction 
in grade is the result of a reduction in force is similarly entitled if he has 
served for 52 or more consecutive weeks in a higher grade position(s) 
that is also covered by the subchapter. Unless the employee's entitle­
ment to the retained grade is earlier terminated for one of the reasons 
specified at subsection 5362(d), the retained grade terminates upon 
expiration of 2 years from the date of the downgrading. Section 5363 of 
Title 5, U.S. Code, provides that the employee is entitled to basic pay at 
a rate equal to his former rate of basic pay plus 50 percent of the 
amount of each increase in the maximum rate of basic pay payable for 
the grade of the employee's position immediately after such reduction in 
pay, if such allowable rate exceeds the maximum rate for such grade. 
That entitlement continues until the employee has a break in service, is 
demoted for cause or at his request, or is entitled to or is offered and 
declines an equal or higher rate of pay. Under 5 us.c. § 5362, pay reten­
tion is also provided for any employee who is subject to a reduction or 
termination of a special rate of pay under 5 u.s.e. § 5303 or who would 
be subject to a reduction in pay under circumstances prescribed by OPM. 
PPM'S implementing regulations are found at 5 C.F.R. Part 536. 
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2: Decisions under the Civil Service Reform Act of 1978 

a. Agency training program and reassignment to same pay schedule 

Navy employee who accepted demotion from a General Schedule posi­
tion to a lower-graded General Schedule position in order to enter 
internal training program is not entitled to pay retention. Training pro­
gram is not one of three formal govemmentwide programs qualifying 
for pay retention under these circumstances, and the employee was not 
reassigned to a different pay schedule. B-198765, March 19, 1981. 

b. Agency training program and reassigriment to different pay schedule 

Two Navy Wage Grade employees accepted demotions to General 
Schedule positions in order to enter agency training program. Training 
program is not one of three formal goverrunentwide progran\s quali­
fying for pay retention and Navy did not offer pay retention under these 
circumstances. However, since demotion was not considered to be at 
employees' request and employees were reassigned to different pay 
schedule (WG to GS), they are entitled to pay retention. B-198765, 
March 19, 1981. 

c. Erroneous advice of agency officials 

FAA employee accepted "career progression downgrade assignment" in 
May 1979, after FAA advised he would be entitled to salary retention. 
Statute and regulations governing salary retention were superseded 
effective January 1979, by statute and regulations goveming pay reten­
tion which, under the circumstances, provides lesser monetary benefit 
to employee. Employee is entitled only to pay retention and may not 
receive additional compensation due to erroneous advice of agency offi­
cials. B-199461, April 15, 1981. 

Civil Service Reform Act repealed some salary protection benefits for 
downgraded employees and enacted new ones, FAA Air Traffic Con­
troller, downgraded after effective date of changes but enoneously 
advised he was entitled to more liberal repealed benefits, claims uryusti- -
fied personnel action and backpay. Claim must be denied. Govemment is 
not bound by erroneous advice and it does not constitute uryustified per­
sonnel action, FAA had no authority to grant repealed benefits and no 
altemative but to apply law in effect at time of downgrading. 60 Comp. 
Gen. 417 (1981). 
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d. Reemployment from temporary appointment in Foreign Service 

An employee who held a 30-month Foreign Service term appointment 
with the Peace Corps was not entitled to retained pay when he exercised 
his statutory reemployment rights and was reemployed at ACTION at a 
lower rate of pay. The employee's statutory rights define the extent of 
his agency's obligation to reemploy him in his former position, and there 
is no authority in the grade and pay retention statute, 5 u.s.c §§ 5361 -
5366, to expand upon this authority. Further, Office of Persormel Man­
agement regulations specifically preclude an employee serving under a 
temporary reassignment from retaining a grade or rate of basic pay held 
during a temporary reassignment. Edward F. Carey, B-229104, April 4, 
1988. 

e. Transfer of function 

An employee who held a GS-13 position with the Department of Energy 
(DOE) exercised statutory rights he had with former agency to reemploy­
ment in the GS-12 position he held with that agency prior to appointment 
with DOE. He is not entitled to grade and pay retention under 5 u.s.c 
§§ 5361 - 5366, since he was not placed in a lower grade position as a 
result of declining to transfer with his function. He chose to exercise his 
statutory rights of reemployment independent of any rights he may 
have had in connection with the transfer of function. 59 Comp. Gen. 311 
(1980). 

f. Cost-of-living allowance 

Department of Transportation questions payment of full cost-of-living 
allowance (COLA) to Coast Guard employee in Alaska whose position was 
converted from the prevailing rate system to the General Schedule. 
Employee retained his WS-6 grade for 2 years and is now on retained 
pay in excess of GS-11, step 10, under 5 u.s.e. ^ 5362 and 5363 (Supp. Ill 
1979). Employee is entitled to full 25 percent COLA for the area under 
5 use. § 5941 (1976), based on the rate of basic pay for GS-11, step 10, 
not on his retained rate of pay. U.S. Coast Guard, B-206028, 
December 14,1982. 

g. Incident to transfer 

Civilian employee of the Air Force at the Pentagon in a grade GS-7, step 
5, position was selected for a position in Califomia that she had previ­
ously held at the S£une grade and step level as when she previously 
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occupied the position, grade GS-6, step 6. The employee claims that since 
she was contacted by the chairman of the medical department regarding 
her availability for employment, her acceptance does not constitute a 
demotion at the employee's request and the Air Force should have 
applied the highest previous rate rule or pay retention mle to appoint 
her at a level conunensurate with her highest level. Absent a mandatory 
policy or administrative regulation, the use of the highest previous rate 
is discretionary on the agency's part. We conclude that the authorized 
appointing official did not abuse his discretion in setting her pay at the 
grade GS-6, step 6, level. Doris M. Arehart-Zuidema, B-223356, 
August 21, 1987. 

Employee contends that local Air Force base supplementary regulation 
regarding use of the highest previous rate mle discriminates against 
persons not married to military or federal civilian employees. Our Office 
does not render decisions on the merits of, or conduct investigations 
into, allegations of discrimination in employment in the agencies of the 
govemment. Doris M. Arehart-Zuidema, B-223356, August 21, 1987. 

h. Reduction in force 

A grade GS-12 employee of the Department of the Air Force stationed 
overseas was subject to a reduction in force. He refused a GS-9 position 
and chose to go on discontinued service retirement. Approximately 6 
months later, he accepted a grade GS-9 position with the Department of 
the Army in the same area. The Army conunitted an uryustified and 
unwarranted personnel action when it enoneously denied him grade 
retention, pay retention, and living quarters allowance on the basis of 
his previous denial of a grade GS-9 position. We are unaware of any 
authority that would permit reinstatement of his retirement. John T. 
Zervas, B-231061, January 26, 1989. 

Agency abolished employee's position of Quality Assurance Specialist, 
GS-12, effective November 17,1981, and offered employee a Wage Grade 
position in lieu of separation by reduction in force (RIF). Employee was 
enoneously notified that acceptance of Laborer position would include 
indefinite retention of GS-12 pay. Employee elected the lower grade posi­
tion, rather than discontinued service retirement pursuant to RIF. In 
January 1984, employee was notified that GS-12 pay was not indefinite, 
but would be reduced retroactively to November 19, 1983. Employee is 
not entitled to pay of GS-12 position beyond statutory period of 2 years. 
Notice by agency official to contrary does not provide a basis to allow 
him additional compensation. Govemment cannot be bound beyond the 
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actual authority confened upon its agents by statute or regulations. 
Anthony M. Ragunas, 68 Comp. Gen. 97 (1988). 

i. Foreign Service 

An employee who held a 30-month Foreign Service term appointment 
with the Peace Corps was not entitled to retained pay when he exercised 
his statutory reemployment rights and was reemployed at ACTION at a 
lower rate of pay. The employee's statutory rights define the extent of 
his agency's obligation to reemploy him in his former position, and there 
is no authority in the grade and pay retention statute, 5 U.S.C. ^ 5361 -
5366, to expand upon this authority. Further, Office of Personnel Man­
agement regulations specifically preclude an employee serving under a 
temporary reassigiunent from retaining a grade or rate of basic pay held 
during a temporary reassigriment. Edward F. Carey, B-229104, April 4, 
1988. 

j . Temporary reassignment 

An Intemal Revenue Service employee requested pay retention upon his 
retum from a "limited assignment overseas," based upon 5 u.s.c § 5363 
(1982). The employee had attained career status; therefore, a limited 
assignment of that employee to an overseas duty station was not proper. 
However, since the employee was assigned overseas for a definite period 
of time and was informed in advance that the assignment was tempo­
rary, he is not entitled to pay retention because 5 C.F.R. § 536.105(b) 
(1985) precludes pay retention for the pay rate eamed during a tempo­
rary assignment. John C. Ramos, B-220829, September 26, 1986. 

k. Promotion in violation of merit system principles 

General Services Administration requests reconsideration of decision 
Paul W. Braun, B-199730, July 31, 1981, contending that Mr. Braun is 
entitled to grade retention under 5 use. § 5362. We sustain our July 31, 
1981, decision and reject the agency's contention conceming grade 
retention. Mr. Braun is not entitled to grade retention because the Office 
of Persormel Management found his promotion to the GS-15 position to 
have been in violation of merit system principles and ordered GSA to 
cancel the improper promotion. Paul W. Braun, B-199730, January 18, 
1983. 
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3. Decisions under repealed "saved pay" law 

a. Saved pay effect on "two-step increases" mle 

For decision on saved pay effect on "two-step increases" mle under 
predecessor saved pay law, see B-199834 etal., March 17,1981. See also 
Ronald S. Wong, B-202643, Febmary 7, 1984. ; 

b. Personal cause 

For an interpretation of "personal cause" under the predecessor saved 
pay law, see 39 Comp. Gen. 193 (1969). 

c. Employee's request 

For an interpretation of "employee's request" uhder the predecessor 
saved pay law, see 56 Comp. Gen. 199 (1976); B-198941, August 19, 
1980; B-191229, June 1,1978; and B-174997, April 21,1972. 

F . Spec ia l S i t u a t i o n s l- Public Health Service—medical officer 

A medical officer of the Public Health Service is not eligible to enter into 
a service agreement for retention special pay when he is satisfying a 
pre-existing service obligation incuned as the result of financial assis­
tance he received in medical school under the National Health Service 
Corps Scholarship Program. Thomas D. Matte, M.D., B-231407, March 6, 
1989. 

2. Reemployment under 10 VS.C. § 1686—saved pay 

An employee, who exercised his reemployment rights under 10 use. 
§ 1586 (1982), accepted a demotion and retumed from overseas to his 
prior position in Hawaii. He is not entitled to additional compensation on 
the basis that the agency erroneously set his pay upon his retum since 
he was granted saved pay under applicable statute and regulations and 
this was the greater benefit available to him at that time. Yukio 
Fujikawa, B-231927, Febmary 3,1989. 
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Subchapter III—Step 
Increases 

A. Periodic Step Increases . ^ statutory authority 
Section 5335 of Title 6, U.S. Code, provides that GS employees occupying 
permanent positions be advanced to the next higher within-grade rate at 
the beginning of the next pay period following completion of specified 
waiting periods, provided: 

the employee did not receive an equivalent increase in pay from any 
cause during the period; and 
the work of the employee, except a hearing examiner appointed under 
5 use. § 3105, is of an acceptable level of competence as determined by 
the head of the agency. 

OPM regulations are found for 5 use. § 5335 at 5 C.F.R. ̂  531.401 -
531.413. 

2. Applicability 

Under the provisions of 5 u.s.c. § 5335, an employee paid on an annual 
basis and occupying a permanent position within the General Schedule 
is entitled to within-grade salary increases in pay. A "permanent posi­
tion" is defined by 5 C.F.R. § 531.403 as "one filled on a permanent basis, 
that is an appointment not designated as temporary by law and not 
having a definite time limitation of one year or less." 

3. Non-applicability 

Employees not covered by the step increase provisions are: 

Employees who are covered by the Performance Management and Rec­
ognition System established under Chapter 54 of Title 5, United States 
Code; 
Members of the Senior Executive Service established under Subchapter 
II of Chapter 31 of Title 5, United States Code; 
Individuals appointed by the President, by and with the advice and con­
sent of the Senate; and 

Page 3-39 GA0/0GO91-6 CPLM — Compensation 



Chapter 3 
Basic Compensation 

Employees of the government of the District of Columbia. 5 C.F.R. 

§ 531.402(b). 

4. Waiting period 

Section 5335(a) of Title 5, U.S. Code, prescribes a waiting period of 156 
weeks in step 7 before an employee may be advanced to step 8 of his 
grade, and section 5336(b), provides that a quality increase is not an 
equivalent increase in pay within the meaning of section 5335(a). Thus, 
an employee who was advanced on January 2, 1966, to step 6 of grade 
GS-13, and who received a quality increase on July 3, 1966, to step 7, 
had not received an equivalent increase under section 5336(b) and did 
not start a new waiting period to qualify for step 8. However, the 
employee is required to serve not the 104-week waiting period pre­
scribed for step 6 but the 156 weeks prescribed for step 7, which began 
January 2,1966, the date of his advancement to step 6. 48 Comp. 
Gen. 150(1968). 

5. Creditable service 

a. Time in nonpay status 

Under PPM regulations time in a nonpay status in excess of specified 
amounts shall not be considered creditable service for the purpose of 
periodic step increases. Thus, an employee who was separated by a 
reduction in force on August 31, 1973, did not receive her periodic step 
increase because her eligibility was delayed until September 2, 1973, by 
excess use of leave without pay (LWPP). She may not have aimual leave 
substituted for LWPP for the purpose of accelerating the effective date of 
her periodic step increase ahd increasing severance pay since she had 
been advised of the consequences of the use of excess LWPP. Annual 
leave may be substituted retroactively for LWPP only where LWOP was 
charged as a result of a mistake of law or fact. B-180870, August 27, 
1974. See also B-191713, May 22,1978. 

An FAA employee who was on leave without pay while performing active 
duty for training in the Army Reserve is entitled to creditable service 
for this period for the purposes of computing the waiting period for a 
step increase. Ronald E. Ferguson, B-215542, August 1,1985. 
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b. Effect of nonpay status on prior pay status 

Employee sustained a disabling iryury as the result of a household acci­
dent. He had served approximately 20 months at the GS-14, step 4, grade 
level and under normal circumstances would have been eligible to 
receive a within-grade increase to step 5 on October 22, 1978, after a 
waiting period of 104 calendar weeks. At his request, he was granted 
leave without pay (LWPP) and placed in a nonpay status from July 11, 
1978, to August 7, 1979. Because the employee was in a nonpay status 
for a period in excess of 52 calendar weeks, the approximate 20 months 
of service prior to that period does not constitute creditable service for 
purposes of eligibility to receive a within-grade increase and a new 
waiting period is required to begin effective August 8,1979. 61 Comp. 
Gen. 255(1982). 

c. Lump-sum leave period 

Employees cannot receive credit for accmed annual leave on his service 
computation date upon separation and reappointment by different 
agency since period covered by lump-sum payment is not counted as 
civilian federal service. 59 Comp. (Jen. 15 (1979). 

d. Equivalent increase 

(1) Promotion following demotion—A General Schedule employee was 
reduced in grade when he exercised his right under 10 us.c. § 1586 to 
retum to a position in the United States following overseas duty. In 
accordance with 10 use. § 1586, as implemented by Department of 
Defense Instmction 1404.8 (April 10,1968), the employee was afforded 
pay retention under 5 use. § 5363. The employee's subsequent repromo­
tion to his former grade and step commenced a new waiting period for 
within-grade increases, since the constmetive increase in pay which 
occurs upon repromotion during a period of pay retention is an 
"equivalent increase" under 5 U.SC. § 5335(a); 5 C.F.R. § 531.403. Eric E. 
Bahl, 63 Comp. Gen. 105 (1983), reversing Eric E. Bahl, 62 Comp. 
Gen. 151 (1983). 

(2) CPLA eamed at TVA—Navy employee transferred to a position with 
Tennessee Valley Authority (TVA) and later transferred back to a posi­
tion with the Navy. The cost-of-living allowance (CPLA) and the within-
grade increase he received at TVA constitute an "equivalent increase" 
under 5 use. § 5335(a) and 5 C.F.R. § 531.403. RonaldL. Fontaine, 
B-214885, August 20, 1984. 
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(3) Promotions after demotions—Where an employee is demoted and 
later repromoted to the same grade and step level as previously held, a 
new waiting period for periodic step increases begins, even though the 
employee received the same rate of pay during the demotion period as 
saved pay. On repromotion, the constmetive increase in pay from the 
applicable rate determined under 5 use. § 5334(b) for the lower grade 
held during demotion is an equivalent increase under 5 u.s.c. § 5335(a). 
B-193394 and B-193336, March 23, 1979. 

When an employee was promoted from GS-1 1, step 9, to GS-12, step 5, in 
November 1975, his increase in pay attributable to that promotion con­
stituted an equivalent increase and would be the inception date for a 
new waiting period. The fact that the employee was later demoted and 
retumed to his former grade and step would not negate the new waiting 
period since at the time it began, the promotion was proper and he 
received benefits thereunder. Therefore, the employee's new waiting 
period for a periodic step increase to GS-1 1, step 10, extends 3 years 
from the effective date of his promotion to GS-12. 57 Comp. Gen. 646 
(1978). 

(4) Demotion following promotion—FAA employee, a GS-12, step 5, Air 
Traffic Control Specialist, was transfened and promoted to GS-13, step 
2, in connection with developmental training assignment and subse­
quently received within-grade increase to GS-13, step 3. When employee 
failed to meet training requirements and was voluntarily demoted back 
to GS-12, step 5 position, agency's nondiscretionary salary setting orders 
required that correct date of commencing waiting period for advance­
ment to GS-12, step 6, be set at original effective date of employee's 
advancement to GS-12, step 5, prior to his promotion and transfer to 
developmental training position. Employee's claim as to begirming of 
waiting period is correct. B-201037, Febmary 2,1981. 

(5) Effect of quality increase—An employee who was advanced on Jan­
uary 2, 1966, to GS-13, step 6, and received a quality increase on June 3, 

. 1966, to step 7, has not received an equivalent increase, since 5 u.s.c. 
§ 5336(b) provides that a quality increase is not an equivalent increase 
in pay within the meaning of 5 u.s.c. § 5335(a). Therefore, he does not 
start a new waiting period to qualify for step 8. However, he is required 
to serve not the 104-week waiting period prescribed for step 6, but the 
156-week period prescribed for step 7, which period mns from his Jan-

. uary 2, 1966, date of advancement to step 6. 48 Comp. Gen. 150 (1968). 
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(6) Work of an acceptable level of competence—Claim for additional 
compensation, for the period during which a periodic step increase was 
withheld following a negative acceptable level of competence determina­
tion by the agency, may not be allowed since the negative determination 
was sustained by both the agency on reconsideration and by Board of 
Appeals and Review. Decisions of the Board are final and conclusive in 
such matters and there is no basis for further administrative review. 
B-180706, August 7,1974. See also 5 CFR. § 531.409. 

B. Quality Step Increases i • Statutory authority 

Section 5336 of Title 5, U.S. Code, provides that an agency may, under 
OPM regulations, grant an additional step increase in recognition of high 
quality performance. Such increases are not equivalent increases under 
5 u.s.e. § 5335. Only one quality step increase may be given within any 
52-week period, OPM regulations for quality increases are set forth in 
5 C.F.R.§§ 531.501-531.508. 

2. Agency discretion 

An agency has the discretion to approve or disapprove a quality step 
increase. Thus, where an agency enoneously filed a supervisor's insuffi­
ciently documented recommendation for a quality step increase, 
delaying its effect, the increase may not be granted retroactively. The 
employee did not have a vested right pursuant to statute or agency reg­
ulation to a quality step increase until the appropriate agency official 
approved the recommendation. Thus, the employee did not suffer an 
ui\justified or unwananted personnel action by the fact that her 
increase was delayed beyond the date she first became eligible. 
58 Comp. Gen. 290 (1979). Also see B-193583, May 17,1979. 

However, where agency regulations required agency approval or disap­
proval of a quality step increase within 30 days of recommendation, an 
employee's quality step increase may be made retroactively effective 
under the Back Pay Act where the approving officer's failure to act 
upon the recommendation for almost a year was found to be improper 
by the agency and hence was tantamount to an ui\justified or unwar­
ranted personnel action. B-192372, January 2,1979. 

There was no inconsistency between awarding quality step increase (QSi) 
for GS-11 work while the employee was detailed to a GS-12 position and 
later granting a retroactive temporary promotion for the detail. Once 
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granted, employee had vested right to QSi, since it did not violate any 
statute or regulation. Consequently, the employee is entitled to both QSI 
and retroactive temporary promotion. B-192684, November 19, 1979. 

Although the employee was recommended for a Qsi, the award was not 
approved since performance standards had not been approved for that 
office unit. The employee has no vested right to the award, even though 
reconunended by his supervisor. Carl L. Haggins, B-216952, October 18, 
1985. 

Quality Step Increase (QSi) for IRS employee was delayed due to adminis­
trative oversight in failing to timely process paperwork necessary for 
approval. Agency has policy of mandatory Sustained Superior Perform­
ance Awards of at least 1 percent of salary for various employee catego­
ries including that of employee here. An award is automatically 
triggered if an employee receives a rating above a stated level when his 
annual rating is completed each year. Employee here was evaluated as 
Distinguished for the evaluation period of October 1,1983, to September 
30,1984, which mandated a sustained performance award. At time of 
employee's annual rating which qualified him for performance award, 
supervisor tentatively decided that award would be a lump-sum cash 
payment of at least 1 percent of salary. However, some months later 
when supervisor submitted formal written recommendation he decided 
to reconunend upgraded award of QSi. Approving official authorized QSI. 
Retroactive granting of (^i may not be made since iRS retained discretion 
to grant or deny it until approving official acted. As long as final agency 
discretion to grant or deny a QSi has not been exercised, employee has no 
vested right to the < î and it may not be made retroactively effective. 
Frederick J. Kahn, B-221128, September 26,1986. 

3. Retroactive increase 

As the result of a discrimination complaint, an employee is promoted to 
GS-12 retroactive to a date prior to the date he was awarded a quality 
step increase in his GS-11 position. The amounts attributable to the 
quality step increase in the lower grade are to be deducted from the pay 
of the higher grade position to determine the employee's backpay enti­
tlement. Because a quality step increase may not be granted retroac­
tively, the employee may not be granted a quality step increase effective 
retroactive to a date 1 year after the effective date of his retroactive 
promotion to GS-12. Rufus R. Johnson, B-221176, April 24, 1986. 

Page 3-44 GAO/OGC-91-6 CPLM — Compensation 



Chapter 3 
Basic Compensation 

C. Performance 
Management and 
Recognition System (Merit 
Pay) 

1. Coverage under the system 

An employee's position under the General Schedule was to be converted 
to merit pay in October 1981. However, in September 1981, his position 
was removed from those to be converted to merit pay. This occurred 
after the employee's rating period had concluded resulting in a rating of 
"highly successful" which would have qualified him for a merit pay 
increase. We hold that the employee is not entitled to the merit pay 
increase since his position was not converted to merit pay and he was 
not under merit pay when the merit pay increases were awarded in 
October 1981, as required by applicable regulations. Louis J. 
Derdevanis, B-210859, April 19, 1984. 

An employee was reassigned from a merit pay position to a General 
Schedule position. Within 2 months, the General Schedule position was 
placed in the merit pay system, and the agency asks if the employee's 
merit pay status should be made retroactive to the time he was first 
placed in the General Schedule position. Agencies have authority to 
determine coverage under the merit pay system, and we will not require 
retroactive correction of designations where there was no administra­
tive error which would warrant correction of the personnel action. 
Benedict C. Salamandra, B-212990, July 23, 1984. 

2. Conversion between systems 

When an agency assigns employees to the merit pay system and then 
reassigns them back to the General Schedule system, those employees 
are not entitled to retroactive pay and within-grade waiting time credit 
equal to what they would have accmed if they had remained in the Gen­
eral Schedule system, unless administrative error occurred. An agency 
that properly converted an employee to merit pay system and then 

. reconverted him to the General Schedule upon its prospective adoption 
of a new standard of employee coverage under the merit pay system, 
and properly assigned the employee to comparable pay levels, acted in 
conformity with the relevant statutes and regulations, and did not 
commit administrative error. Therefore, the employee is not entitled to 
additional pay and within-grade waiting time credit based on his claim 
that he was improperly assigned to the merit pay system. John R. 
MacDonald, 65 Comp. Gen. 485 (1986). 

D. Incentive Awards The Director of the Office of Technology Assessment (OTA) does not have 
the authority to establish an incentive awards program for the Office. 
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Absent specific authority or inclusion of OTA within the scope of the 
Incentive Awards Act, 5 U.S.C. Chapter 45 (1982), OTA may not pay incen­
tive awards to its employees. The authority to "fix the compensation" of 
its employees does not include the authority to make incentive awards. 
37 Comp. Gen. 343 (1957), distinguished. Office of Technology Assess­
ment, B-228963, May 19, 1988. 

Section 503 of Title 14, U.S. Code, does not provide authority similar to 
5 use. § 4503 to pay monetary incentive awards for superior accom­
plishments to military members of the Coast Guard who were members 
of a group comprised of military members and civilian employees that 
was given a group award. Coast Guard, 68 Comp. Gen. 343 (1989). 
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Chapter 4 

Additional Compensation and Allowances 

Introduction Since there are certain instances in which the same or similar laws 
govem the premium pay entitlements of classified and prevailing rate 
employees, such as FLSA entitlement. Subchapter I of this chapter will 
also include specific reference to several decisions concerning prevailing 
rate employees where the identical rule is applicable to both classified 
and prevailing rate employees. For additional material conceming pre­
vailing rate employees, see CPLM Title I—Compensation, Chapter 11. 

Subchapter I— 
Premium Pay— 
Overtime 

A. Statutory Authorities Employees may be entitled to overtime compensation under either 
5 us.c § 5542 as amended, or the Fair Labor Standards Act (FLSA), 
29 U.S.C. ^ 201 - 219. If an employee is entitled to overtime compensa­
tion under both laws, he is entitled to receive compensation under 
whichever law provides him with the greater benefit. 54 Comp. Gen. 
371 (1974); B-200354, December 31, 1981; Henry G. Tomkowiak, et al., 
67 Comp. Gen. 247 (1988). 

1.5u.s.c§5642 

Under this section an employee is entitled to overtime compensation on 
the following basis: 

"(a) For full-time, part-time and intermittent tours of duty, hours of work officially 
ordered or approved in excess of 40 hours in an administrative workweek, or (with 
the exception of an employee engaged in professional or technical engineering or 
scientific activities for whom the first 40 hours of duty in an administrative work­
week is the basic workweek and an employee whose basic pay exceeds the minimum 
rate for GS-IO for whom the first 40 hours of duty in an administrative workweek is 
the basic workweek) in excess of 8 hours in a day, performed by an employee are 
overtime work and shall be paid for, except as otherwise provided by this sub­
chapter, at the following rates: 

"(1) For an employee whose basic pay is at a rate which does not exceed the min­
imum rate of basic pay for GS-10, the overtime hourly rate of pay is an amount 
equal to one and one-half times the hourly rate of basic pay of the employee, and all 
that amount is premium pay. 
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"(2) For an employee whose basic pay is at a rate which exceeds the minimum rate 
of basic pay for GS-10, the overtime hourly rate of pay is an amount equal to one 
and one-half times the hourly rate of the minimum rate of basic pay for GS-10, and 
all that amount is premium pay. 

"(3) Notwithstanding paragraphs (1) and (2) of this subsection for an employee of 
the Department of Transportation who occupies a nonmanagerial position in GS-14 
or under and, as determined by the Secretary of Transportation. 

"(A) the duties of which are critical to the immediate daily operation of the air 
traffic control system, directly affect aviation safety, and involve physical or 
mental strain or hardship; 

"(B) in which overtime work is therefore unusually taxing; and 

"(C) in,which operating requirements cannot be met without substantial overtime 
work; 

"the overtime hourly rate of pay is an amount equal to one and one-half times the 
hourly rate of basic pay of the employee, and all that amount is premium pay. 

"(b) For the purpose of this subchapter— 

"(I) unscheduled overtime work performed by an employee on a day when work 
was not scheduled for him, or for which he is required to return to his place of 
employment, is deemed at least 2 hours in duration; and 

"(2) time spent in a travel status away from the official duty station of an employee 
is not hours of employment unless— 

"(A) the time spent is within the days and hours of the regularly scheduled adminis­
trative workweek of the employee, including regularly scheduled overtime hours; or 

"(B) the travel (i) involves the performance of work while traveling, (ii) is incident 
to travel that involves the performance of work while traveling, (iii) is carried out 
under arduous conditions, or (iv) results from an event which could not be sched­
uled or controlled administratively." 

2. Fair Labor Standards Act 

Under the FLSA, overtime compensation is provided for as follows: 

". . . no employer shall employ any of his employees . . . for a workweek longer than 
forty hours unless such employee receives compensation for his employment in 
excessof the hours above specified at a rate not less than one and one half times the 
regular rate at which he is employed." 29 U.S.C. § 207(a)(1). 
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However, any employee employed in a bona fide executive, administra­
tive, or professional capacity is exempt from the FLSA'S overtime protec­
tion in section 207(aXl). 29 u.s.c § 213(aXl). 

B O v e r t i m e U n d e r 5 U S C l. What are compensable hours of work 

§ '^542 • • • . A c t u a t w o r k r ^ ^ 

(1) Generally—The general mle applicable to both classified and pre­
vailing rate employees is that since the authority for payment of over­
time compensation contemplates the actual performance of duty, an 
employee may not be compensated for overtime work when he does not 
actually perform work during the overtime period. 42 Comp. Gen. 195 
(1962); 45 Comp. Gen. 710 (1966); 46 Comp. Gen. 217 (1966); 55 Comp. 
Gen. 629 (1976); Emery J. Sedlock, B-199104, Febmary 6, 1985. 

(2) Fitness for duty examination—Although time spent taking a phys­
ical examination that is required for the employee's continued employ­
ment with the agency shall be considered hours of work under FLSA, 

such time is not hours of work under 5 u.s.c § 5542. David Ehrich, 
B-209768, July 15, 1983. 

2. Violation of labor-management agreement 

Where the employee is denied overtime work in violation of a manda­
tory provision in a negotiated labor-management agreement the 
employee may receive backpay for the overtime work not performed. 
54 Comp. Gen. 1071 (1975); 55 Comp. Gen. 405 (1975) and 55 Comp. 
Gen. 629(1976). 

3. Authorized leave during basic workweek 

Authorized leave with pay during the beisic workweek including time 
absent on legal holidays, nonworkdays, and compensatory time off is 
considered to be employment and will not reduce the amount of over­
time compensation otherwise due during the administrative workweek. 
25Comp. Gen. 254(1945). 

4. Absence on sick leave during overtime period 

o Title 5 of the U.S. Code, §5542, authorizes payment of overtime com­
pensation "for all hours of employment, officially ordered or approved. 
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in excess of 40 hours in any administrative workweek." This contem­
plates the actual performance of required duty during the prescribed 
overtime period. While an employee might be granted sick leave during 
the basic 40-hour week to seek treatment for iryury incurred in the line 
of duty or otherwise, no sick leave can be granted for an overtime day 
and, accordingly, no compensation is payable for time absent from duty 
during the scheduled number of overtime hours on an overtime day due 
to injury incurred or time spent in seeking treatment for such injury. 
25 Comp. Gen. 344. 

5. Overtime work in excess of 8 hours a day 

Where General Schedule employees' basic workweek contains hours of 
work in excess of 8 in a day payable at an overtime rate, these overtime 
hours may not be counted in determining whether the employees have 
worked hours in excess of 40 hours in an administrative workweek for 
purposes of computing "Title 5" overtime compensation under 5 u.s.e. 
§ 5542 and the implementing regulation, 5 C.F.R. § 550.111(a). John 
Nyberg, et al., 65 Comp. Gen. 273 (1986). 

6. Military and court leave 

Under 5 u.s.e. §§ 6323(a) and 6322, respectively, an employee is entitled 
to receive the same compensation he otherwise would have received but 
for the fact that he was absent on military or court leave. 27 Comp. 
Gen. 353, 357 (1947) and 49 Comp. Gen. 233 (1969). In order for over­
time work to be compensable with respect to an employee on military or 
court leave, the overtime duty must have been regularly scheduled 
which would have required the employee concemed to work overtime 
had he not been away on military leave or jury duty. B-159835, 
March 11, 1976. See also Howard L. Young, B-202864, August 10, 1982. 
Robert Veleta, B-225183, September 3, 1987. 

Decision denying claim of employee for overtime compensation for 
period he was away on military leave is reversed. Claim was denied 
because although overtime was regularly scheduled, it was not clear 
that employee would have been required to work the overtime involved. 
Newly submitted evidence shows that employee would have been 
required to work and his claim is therefore allowed. Howard L. Young, 
B-202864, September 2, 1983, reversing B-202864, August 10, 1982. 
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7. Two-thirds rule 

The established rule is that time available for, or spent, sleeping and 
eating is noncompensable even where the employee is required to be on 
the employer's premises. The exception to this rule is where substantial 
labor is performed in the time set aside for sleeping and eating. 
B-173235, November 22, 1971. 

The two-thirds mle does not apply to shifts of less than 24 hours. Thus, 
federal firefighters who work irregular or occasional overtime of 12 
hours are not subject to the application of the two-thirds mle, but bona 
fide meal periods may be excluded from their overtime hours. Thomas 
A. Donahue, 64 Comp. Gen. 1 (1984). Also see Frederick Evans, Jr., 
B-216640, March 13, 1985, sustained in B-216640, September 18, 1985. 

Seasonal firefighters who were placed on standby duty may, because of 
the emergency conditions in effect, be paid under Title 5, United States 
Code, or under the Fair Labor Standards Act, overtime for their entire 
shift without deduction of 8 hours for sleep and meal time under the 
"two-thirds rule." Further, only bona fide meals may be deducted to 
determine compensable hours of overtime. William W. Smith, et al., 
B-230414, January 10, 1989. 

8. Missing employees 

Employees held as hostages in the United States Embassy in Iran are 
entitled to be paid for overtime they would have worked had they not 
been taken hostage. If prior to the takeover the employees worked regu­
larly scheduled overtime, for the period of internment, they are entitled 
to pay consistent with overtime regularly scheduled. For overtime 
which was not regularly scheduled, the hostages are entitled to overtime 
they would have earned but for internment and, under the circum­
stances of this case (i.e., takeover of Embassy and internment of all 
employees), the determination of how much overtime they would have 
worked is for Department of State to make. B-206443, May'5, 1982. 

9. Work not in excess of 40 hours in workweek 

For nearly 2 years, certain FAA payroll employees were given the option 
of using compensatory time in lieu of overtime pay. One group of 
employees worked four 10-hour days the first week of each pay period 
and took Friday off Although^uch overtime work normally would be 
considered "regularly scheduled" for which compensatory time is hot 
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available, we conclude that this was essentially an informal extension of 
the flexible work schedule worked in prior years. These employees are 
not entitled to overtime compensation for such "regularly scheduled" 
overtime work where they did not work more than 40 hours in that 
workweek. Other employees who worked frequent or sporadic overtime 
on an irregular or unscheduled basis were properly entitled to compen­
satory time for such work/and are not entitled to additional compensa­
tion: Mike Monroney Aeronautical Center (FAA), B-221630, July 10, 
1986. 

10. Overtime paid under 5 us.c § 5545 

A Custonis patrol officer had a tour of duty from 8 a.m. to 4 p.m. and 
was authorized premium pay for irregular, unscheduled overtime under 
5 u.s.c. § 5545. He performed callback surveillance duty from 10 p.m. to 
3 a.m. on April 27 through 28, 1977, and scheduled surveillance duty 
from 7 p.m. April 29, to 2:30 p.m. on April 30, his scheduled day off. He 
is not entitled to payment for regularly scheduled overtime under 5 u.s.e. 
§ 5542 in addition to premium pay since surveillance duty was adminis­
tratively uncontrollable overtime as it did not occur at such regular 
intervals as to fall into clear discernible pattern. B-196550, June 5,1980. 

11. Compared to irregular or occasional ' 

A Foreign Service officer whose basic pay exceeded the highest rate of 
grade GS-10, claims overtime pay in lieu of compensatory time for 5 
hours of overtime worked on 2 successive days. Title 5 of the U.S. Code, 
§ 5543(a) allows an agency to give compensatory time in lieu of over­
time pay to an employee who works irregular or occasional overtime 
and whose basic pay exceeds the highest rate of grade GS-10. Since the 
overtime was rarely performed, it was occasional, and compensatory 
time in lieu of overtime compensation is appropriate. B-180142, 
August 6, 1975. 

Title 5, U.S. Code, § 5545(cX2) requires an employee's hours of duty 
"generally" not be subject to administrative control. However, that does 
not convert inegular or occasional overtime to the additionally compen­
sable category of "regularly scheduled overtime" when circumstances 
occasionally require directed overtime for short periods of time. 
B-168048, August 19, 1970. 

Page 4-6 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

12. While traveling 

a. Commuting 

It is a well-established rule that normal commuting time between an 
employee's residence and duty station is not compensable overtime. This 
mle applies to an employee who commutes in a carpool with his super­
visors even if work-related matters are discussed during the commute. 
Samuel Stern, B-202098, September 18, 1987. See also 41 Comp. Gen. 82 
(1961) and 52 Comp. Gen. 446 (1973). 

This mle is applicable to both Wage Board and classified employees. 
55 Comp. Gen. 1009(1976). 

Several Charleston Naval Shipyard employees claim overtime compensa­
tion when they are in a temporary duty status and travel by bus, 
outside of their normal duty hours, from their lodgings to the Naval Sub­
marine Base, Kings Bay, Georgia, during extended refit periods. The 
time spent traveling outside of regular duty hours as passengers by 
these prevailing rate (Wage Board) employees who are covered by the 
Fair Labor Standards Act (FLSA) between the point of temporary duty 
lodgings and the temporary duty job site is not considered compensable 
hours of work under either the FLSA or 5 u.s.e. § 5544(a) (1982). Thus, 
the employees' claims for overtime compensation under these statutes 
are denied. Charleston Naval Shipyard Employees, B-227695, 
September 23, 1987. See also John B. Cleveland, B-221088, 
September 11, 1986. 

b. Within duty station 

Deputy U.S. Marshal, who normally worked evenings and nights on Sky 
Marshal duties at the Los Angeles Airport, is not entitled to overtime 
compensation for traveltime during the day from his residence to appear 
in court in Los Angeles. Since the travel was not "away" from his offi­
cial duty station, it does not meet the requirements of 5 use. 
§ 5542(b)(2) for payment of overtime compensation for time spent in a 
travel status. B-188955, November 23, 1977. 

Supervisory employee of the Federal Aviation Administration is not 
entitled to overtime under 5 us.c § 5542(b)(2)(B) (1982) for time spent 
traveling outside of his regularly scheduled administrative workweek 
since (1) the travel was within the employee's official duty station and 
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(2) the travel must be away from the official duty station to be comijen-
sable. Moreover, the employee's tasks to pickup and deliver mail and 
supplies while travelhig to and from his duty site was not compensable 
traveltime since, as a supervisor, it was not his primary function. James 
Blackbum, Jr., 66 Comp. Gen. 658 (1987). See also Local 3369, American 
Federation of Govemment Employees, AFL-CIO, B-210697, 
September 29,1983. 

c. Travel as part of regularly scheduled workweek 

Diplomatic couriers who have a basic workweek consisting of the first 
40 hours of duty performed do not have a regularly scheduled adminis­
trative workweek within the meaning of 5 u.s.c. § 5542(b)(2)(A). Their 
time spent in a travel status away from their official duty station does 
not qualify as hours of employment or work by virtue of that provision. 
57Comp. Gen. 43(1977). 

Supervisory federal firefighters who are exempt from the Fair Labor 
Standards Act but who receive premium pay under 5 u.s.c § 5545(c)(1) 
on an annual basis for regularly scheduled standby duty are not entitled 
to additional overtime pay under 5 use. § 5542 for work that is part of 
the firefighters' regularly scheduled standby duty and are not entitled 
to additional overtime pay imder 5 u.s.c. § 5542 for work that is part of 
the firefighters' regularly scheduled administrative workweek. Intema­
tional Association of Firefighters, Local F-48, B-226136, July 13,1987. 

d. Performance of work while traveling 

(1) Generally—The travel of Border Patrol agents who drive from their 
headquarters to checkpoints where they perform 8 hours of work, may 
be considered as work compensable under 5 u.S.c. § 5542(b)(2XB)(i) 
since their duties during such travel involve the search for and appre­
hension of illegal aliens. 52 Comp. Gen. 319 (1972). 

(2) Time at airport—no work outside regular working hours—Five 
employees of the U.S. Naval Ship Repair Facility, Guam, claim that they 
are entitled to overtime pay under the Fair Labor Standards Act or Title 
5, United States Code, for time they spent waiting at air terminals for 
their flights to depart and for time they spent clearing the airport after 
their anival while traveling to and from their temporary duty station at 
Diego Garcia. They are not entitled to overtime pay under either law 
because they did not meet the required criteria, particularly the time 
was outside regular work hours and conesponding hours on 
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nonworkdays, and they performed no work while traveling. John C. 
Dudkiewicz, B-226191.2, January 4,1989. 

(3) Escorts and couriers—Employees of the Atomic Energy Commission 
who are designated as escorts to protect security shipments and who 
perform continual, long-distance, 24 hours-a-day travel, are in a "work 
while traveling" status within the contemplation of 5 u.s.e. 
§ 5542(b)(2)(BXi). The escorts are entitled to payment of regular com­
pensation for 8 hour's and overtime compensation for 8 hours for each 
full day of travel. The 8 hours of the day attributable to eating and 
sleeping is noncompensable. 47 Comp. Gen. 607 (1968). (See "a. Actual 
work requirement," and "7. Two-thirds mle," above.) 

Diplomatic couriers' travel with "pouch-in-hand" is travel involving the 
performance of work, while traveling and is, therefore, hours of employ­
ment or work under 5 u.s.c § 5542(bX2XB). 57 Comp. Gen. 43 (1977). 

(4) Couriers compared to others—A courier is one whose duties include 
carrying information, mail, supplies, etc., work which to a large extent 
can be performed only while traveling and which would be compensable 
under subsection 5544(aXi) (prevailing rate overtime law). A courier's 
retum travel after the delivery of information or supplies would be com­
pensable under subsection 5544(a)(ii) of said subsection as incident to 
travel which involves the performance of work while traveling. In many 
instances of travel, a govemment employee will necessarily transport 
supplies or equipment and to this extent incidentally serves as a "cou­
rier." We have expressly held, however, that the fact that incident to 
the purpose of travel, files, documents, supplies, etc. are transported, 
does not change the character of travel. Whether the transportation of 
equipment is merely incidental to the employee's travel or is itself the 
employee's primary function is for determination by the administrative 
agency. B-178458, June 22, 1973 and B-181632, April 1, 1975. 

Air safety investigator who is ordered to transport documents, equip­
ment and exhibits and who is required to personally travel with the 
items in order to protect their integrity or to ensure they are not dam­
aged, lost, or tampered with, may have such traveltime considered work 
for the purposes of overtime under 5 u.s.c §§911, 912b (1964) (now 
5 U.S.C § 5542). If, however, an investigator incidentally transports these 
items when the main purpose of his travel is for other reasons, then 
such travel is not compensable as overtime work. 61 Comp. Gen. 626 
(1982). 
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The fact that the transportation to obtain an affidavit was necessary to 
the performance of his duties did not convert the retum trip to hours of 
employment within the meaning of 5 use. § 5542(b)(2)(BXi), which 
authorizes the payment of overtime compensation for time spent in a 
travel status only when the travel involves the performance of work 
while traveling. 51 Comp. Gen. 727 (1972). 

(5) Reviewing papers—An employee of the Department of the Air Force 
who spent time en route reviewing contract specifications, plans, and 
communications requirements, while traveling to perform temporary 
duty, is not entitled to overtime compensation since the performance of 
overtime work was not officially ordered or approved and there was no 
showing that the work could only be performed while the employee was 
traveling. B-146288, January 3, 1975. 

e. Incident to travel that involves the performance of work while 
traveling 

An employee required to travel outside his regularly scheduled work­
week to the point where he was to board a ship to perform a TDY assign­
ment is not entitled to overtime compensation for such travel since the 
ship must be regarded as the employee's TDY station and actual travel 
must be regarded as ending when the ship is boarded. Despite the fact 
that work was performed while the ship was moving, duty performed on 
the ship was neither work while traveling within contemplation of 
5 u.s.c. § 5542(bX2) nor traveling incident to performance of work which 
may be counted as "hours of employment" for purpose of overtime com­
pensation. B-179520, April 10, 1974. 

Under 5 use. § 5542(b)(2XBXii), the officially ordered or approved 
"dead head" travel of diplomatic couriers is "incident to travel that 
involves the performance of work while traveling." Pouch-in-hand time 
as well as "dead head" traveltime is compensable as overtime hours of 
work. 57 Comp. Gen. 43 (1977). 

f. Arduous conditions 

(1) Generally—Whether an employee's travel is performed under 
arduous conditions must be determined upon the facts in each individual 
case. For excunple, travel over unusually adverse tenain or during 
severe weather conditions—as distinguished from travel over hard sur­
face roads or when no unusually adverse weather conditions are ^ ^ ^ 
encountered, or travel by rail or other common canier—is travel under 
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arduous conditions and is compensable. 41 Comp. Gen. 82 (1961), 
57 Comp. Gen. 43 (1977), and B-163654, June 22, 1971. See also 
B-191045, July 13, 1978. 

Absent unusual conditions, travel by automobile over hard-surfaced 
roads does not constitute arduous conditions under the overtime statute. 
Dr. Saul Narotsky, B-217685, May 31, 1985. See also B-193623, July 23, 
1979. The same is true for long hours of travel on a commercial airliner. 
Thomas G. Hickey, B-207795, Febmary 6,1985. 

An employee may not be paid overtime or compensatory time for travel 
outside her regular duty hours on the basis that her travel, which was 
delayed due to bad weather, was under arduous conditions. Travel by 
common carrier, including airlines, is not travel under arduous condi­
tions. Eunita Davis, B-231800, Febmary 3, 1989. 

(2) Extended period of travel—An extended period of travel without a 
break, such as 30 hours, does not qualify as being arduous within the 
meaning of 5 U.S.C. § 5542(bX2XBXiii). B-168119, May 25, 1971 and 
B-179003, August 24, 1973. 

g. Resulting from an event which could not be scheduled or controlled 
administratively 

(1) Event—In applying 5 u.s.c. § 5542(bX2XB)(iv), which authorizes the 
payment of overtime when travel after the end of a normal tour of duty 
"results from an event which could not be scheduled or controlled 
administratively," the term "event," although including anything which 
necessitates an employee's travel, requires the existence of an imme­
diate official necessity in connection with the event requiring the travel, 
and if the necessity is not so immediate as to preclude the proper sched­
uling of the travel, the time in travel does not qualify as hours of 
employment, and the phrase "could not be scheduled" contemplates 
more than the fact that administrative pressures make scheduling in 
accordance with 5 u.s.c. § 6101(b)(2) difficult or impractical. Events con­
sidered beyond administrative control are discussed in FPM Supplement 
990.2. 51 Comp. Gen. 727 (1972). B-179003, August 24,1973 and 
B-179035, October 4,1973. See Hankins and Archie, B-210065, April 2, 
1984. 

(2) Not schedulable or controllable—In the administration of inspection 
and grading programs, when events are not within the control of the 
Department of Agriculture, and an Agricultural Commodity Grader is 
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required to travel 8-1/2 hours on Sunday to report for duty at 8 a.m. on 
Monday to inspect and checkload a shipment of peanut butter being pur­
chased by the Department, the travel is compensable at the overtime 
rates prescribed in 5 use. § 5542(b)(2)(B), as the travel could not have 
been scheduled within the employee's regular hours. The fact that the 
govemment is reimbursed for all the costs incurred in providing the 
inspection and checkloading services has no bearing on the employee's 
entitlement to the payment of overtime for the services performed. 
50 Comp. Gen. 519(1971). 

Where the event necessitating travel is uncontrollable, specifically 
travel to render technical assistance in investigation of an air accident, 
the fact that employees were in standby status to render immediate 
assistance if requested, does not make the travel result from an adminis­
tratively controlled event. Such travel during nonduty hours is compen­
sable under 5 U.S.C. § 5542(bX2XBXiv). B-186005, August 13, 1976. 

Where the event necessitating travel is uncontrollable and travel was 
requested "as soon as possible" to render technical assistance in an 
investigation of an air accident, the fact that the agency set the 
employee's departure time, which complied with the request for imme­
diate travel, does not make the travel the result of an administratively 
controllable event. Such travel during nonduty hours is compensable 
under 5 u.s.c § 5542(bX2XBXiv). B-186005, August 13, 1976. 

A Federal Aviation Administration flight test pilot claimed overtime 
compensation for traveling to a flight test site. Since the travel was 
required to take part in a snow qualification test which may only be 
conducted when snow conditions favorable for such test prevail and 
since weather conditions are not within FAA'S control, the travel to 
ensure the pilot's presence at the flight test site while conditions were 
favorable for the snow qualification test is viewed as having been occa­
sioned by an event which could not be scheduled or controlled adminis­
tratively within the meaning of 5 u.s.c. § 5542(bX2XBXiv). B-168726, 
January 28, 1970. 

The Food and Dmg Administration (FDA) declared a manpower emer­
gency in its San Francisco District caused by shipments of contaminated 
watermelons and other foods. On July 10, 1985, FDA officially requested 
investigators from other FDA districts to travel to San Francisco "as soon 
as possible." Three investigators traveled that same evening in response^ 
to the request. Their claim for overtime pay for nonduty travel hours 
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was denied by FDA on the basis that the travel could have been sched­
uled the following day. Under 5 u.s.e. § 5542(bX2XBXiv) travel per­
formed as a matter of immediate official necessity outside regular duty 
hours is compensable as overtime. In this case, since the event was 
administratively uncontrollable and the travel performed that evening 
was requested by FDA, the overtime claims are allowed. Charles S. Price, 
et al., B-222163, August 22,1986. 

Travel to extinguish a fire constitutes travel which cannot be scheduled 
or controlled administratively. B-169419, August 26,1970. 

When an employee of the National Park Service is released from tempo­
rary duty assignment to retum to his home park as soon as possible and 
be available for fire fighting duty or for backup duty resulting from 
forest fire emergency, the condition of immediate official necessity occa­
sioned by an administratively uncontrollable event is properly met 
under 5 u.s.e. § 5542(bX2XB)(iv). His claim for overtime pay for travel-
time on an off-duty day is allowed. Gary A. Pace, 68 Comp. Gen. 229 
(1989). 

(3) Schedulable or controllable 

(a) Generally—The scheduling of travel for an employee (to accommo­
date the Fly America Act) does not qualify as an event which could not 
be scheduled or controlled administratively. Thomas G. Hickey, 
B-207795, Febmary 6, 1985. 

(b) Travel to meetings—Fact employee's agency indirectly scheduled 
meeting through USAID Mission in foreign country does not render 
meetings an administratively uncontrollable or unscheduled event. 
Though scheduling may have been a matter of accommodation between 
United States and foreign participants, the lack of govemmental control 
contemplated by 5 u.s.c § 5542(bX2XB)(iv) was not present. B-202694, 
January 4, 1982. 

Although overseas meeting dates could not be controlled by agency, 
75-day advance notice of meeting dates provided ample opportunity for 
employees and agency to schedule actual travel planning requirements 
in advance so that it could be performed within the employee's regularly 
scheduled workweek. Claims for overtime compensation are denied 
since record fails to indicate any "immediate official necessity" for 
employee's travel within the meaning of 5 U.S.C. § 5542(b)(2XB)(iv) and 

Page 4-13 GA0/0GO91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

decisions of this Office constming that overtime entitlement authority. 
Gerald C. Hoist, B-222700, October 17, 1986. 

Editor's note: The Hoist decision was overruled by William A. Lewis, et 
al, 69 Comp. Gen. 545 (1990), on the basis that the govemment had no 
control over the scheduling of the course. The Lewis decision applies to 
both the out-going and retum travel. 

Entitlement to overtime compensation by federal employees while in a 
travel status under 5 u.s.c § 5542(b)(2)(BXiv) requires that travel result 
from an event which could not be scheduled or controlled administra­
tively. Travel performed by an employee to attend an event scheduled 
and conducted by the employee's agency clearly does not meet this 
requirement, and the employee may not be paid overtime compensation 
for that travel. Morris Norris, 69 Comp. Gen. 17 (1989). See also 
B-146288, January 3, 1988 and B-179430, November 25, 1974. 

(c) Travel to training—An arbitration award of overtime to employees 
required to travel on Sunday to attend training may not be implemented 
since it conflicts with 5 U.S.C. § 5542(bX2). The arbitrator concluded that 
the travel resulted from an event beyond the control of the agency 
because the agency had relinquished control over the scheduling to the 
training contractor. However, since the agency could control scheduling 
through the contract, the training course is not an uncontrollable event 
for the purposes of the overtime statute. The award conflicts with 
5 u.s.c § 5542 and the FPM and may not be implemented. B-190494, 
May 8, 1978. Also see B-193127, May 31, 1979. 

Finding that travel for employees attending training course away from 
their official duty station and outside their regularly scheduled adminis­
trative workweeks does not qualify as an event which could not be 
scheduled or controlled administratively within the meaning of 5 U.S.C 
§ 5542(b)(2)(B), claims for overtime compensation for employees under 
that statute are denied. Agency here controlled use of training facility 
and controlled scheduling of participation. Although agencies are 
exhorted to schedule traveltime to the maximum extent possible within 
the regular workweek of the employee (5 use. § 6101(b)(2)), Congress 
has authorized overtime pay for traveltime only under the specifically 
limited circumstances set forth in 5 use. § 5542 and employees in this 
case are not entitled to overtime compensation merely on the basis that 
their travel took place outside their regular workweek. Perry L. Golden 
and Wayne Wood, 66 Comp. Gen. 620 (1987). 
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(d) Relocation travel—An employee claims overtime compensation for 
the relocation travel he performed on a Sunday in order to report to his 
new duty station on Monday moming. The time the employee spent in a 
travel status does not qualify as compensable overtime under 5 u.s.e. 
§ 5542, since his travel did not result from an administratively uncon­
trollable event. David D. Reckard, B-215008, September 25, 1984. 

(e) Travel to hearings—Department of the Treasury employees traveled 
on Sunday in order to appear as witnesses at an unfair labor practice 
hearing the following Monday. Since the Assistant Regional Director, 
Department of Labor, may cause notice of the hearing to be issued set­
ting the time for the hearing with sufficient time for the agency to 
schedule travel, administrative control of the hearing remains with the 
government. Thus, traveltime outside of the regularly scheduled work­
week to an unfair labor practice hearing may not be considered as hours 
of work for overtime compensation. B-180021, August 31, 1978. See 
Hankins and Archie, B-210065, April 2, 1984. 

An employee of the Dairy Division of Consumer and Marketing Services 
of the Department of Agriculture is ordered to travel on Sunday to 
attend two national milk hearings scheduled during the week, one on 
Monday moming and the other on Friday. The requirement in the 
Administrative Procedure Act, 5 u.s.e. § 554(b), which provides that the 
convenience of participants should be considered in fixing the time and 
place of hearings, does not remove the scheduling of hearings from the 
Department's control. While the provision imposes a rule of reasonable­
ness upon the agency's freedom in scheduling the hearings, it does not 
require the hearings to be scheduled at any particular time. Therefore, 
the traveltime of the employee is not traveltime within the meaning of 
5 u.s.c. § 5542(b)(2)(B), and is not compensable as overtime. 50 Comp. 
Gen. 519 (1971). See also Barth v. United States, 568 F.2d 1329 (Ct. Cl. 
1978). 

« 

(f) Wage Board employee—A Wage Board employee claims overtime 
pay for hours spent traveling to and from temporary duty where the 
travel was found to have resulted from an event which could have been 
scheduled or controlled administratively. Our prior denial of his claim is 
affirmed since the employee has not provided sufficient factual or legal 
support for the proposition that his traveltime both to and from tempo­
rary duty should qualify as hours of employment under the requirement 
of 5 u.s.c. § 5544(a) (1982). Lake W. Greene, Jr., B-227489, November 30, 
1987. 
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An employee claims overtime compensation for excess traveltime 
incurred in driving from his home to his temporary worksite over the 
course of a year. Entitlement to overtime compensation by the employee 
while in a travel status under 5 u.s.c § 5544(aXiv) (1982) requires that 
travel result from an event which is totally beyond the control of the 
government arising from a compelling reason of an emergency nature. 
Temporary relocation of employee's worksite for 1 year under the direc­
tion of the govemment resulting in additional traveltime during that 
period does not meet statutory requirements of 5 u.s.e. § 5544(a)(iv). 
Therefore, employee is not entitled to overtime compensation for excess 
traveltime under that statute. William Carragher, B-231475, August 12, 
1988. 

(g) No emergency—A group of Wage Board employees traveled on a 
nonworkday to a temporary duty station for the purpose of immediately 
repairing the gun port shields of a ship that had deteriorated due to 
exposure to the sun so that the ship could meet a sailing deadline. The .̂ ^ 
required repair to the gun mounts was not due to a sudden emergency o i ^ ^ 
catastrophe, and the damage having occuned gradually over a period o f ^ ^ 
time, scheduling the repair was within administrative control and, 
therefore, the traveltime is not compensable overtime under 5 us.c 
§ 5544(aXiv). 49 Comp. Gen. 209 (1969). 

(h) Repetitive assignments—A Department of Agriculture grading 
inspector was assigned on a rotation basis for 90-day periods to provide 
grading services at various plant locations in and around his official 
duty station. Such plant assignments constituted his regular duties and 
he performed only occasional administrative functions at headquarters. 
The employee's travel is not regarded as an imposition upon his private 
life significantly different than the travel required of an employee in 
reporting to his permanent duty station, and his travel was subject to 
control (scheduling) even though it resulted from an event which was 
not controllable. Therefore, such traveltime does not constitute overtime 
hours of work within the meaning of 5 u.s.c. § 5542(b)(2). 52 Comp. 
Gen. 446 (1973) and 50 Comp. Gen. 674 (1971). 

(i) Where there is notice of the event—There must no,t be such notice of 
the event as will permit scheduling of the travel. B-169078, April 22, 
1970; B-170683, November 16, 1970; 50 Comp. Gen. 674 (1971); and 
B-163654, July 26, 1973. 

An employee who traveled outside of her regularly scheduled adminis­
trative workweek in order to be at certain ports 2 or 3 days prior to a 
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ship's arrival is not entitled to overtime compensation. Although the 
govemment could not control the arrival of the ships, adequate notice of 
their arrival was available in ample time to schedule the employee's 
travel within her regularly scheduled workweek. Her claims for over­
time compensation are denied since record fails to indicate any inune-
diate official necessity for travel within the meaning of 5 u.s.c 
§ 5542(b)(2)(BXiv) and decisions of this Office construing that overtime 
entitlement authority. Aimee A. Stover, B-229067, November 29, 1988. 

Entitlement to overtime compensation by federal employees while in a 
travel status under 5 u.s.c. § 5542(b)(2)(B)(iv) requires that travel result 
from an event which could not be scheduled or controlled administra­
tively and that there be an immediate official necessity requiring travel' 
in connection with the event. Thus, travel performed by an employee to 
attend a scheduled event conducted by a licensee of the employee's 
agency does not qualify as travel to or from an event over which the 
government had a total lack of control, and the employee may not be 
paid overtime compensation for that travel. Dr. L. Friedman, 65 Comp. 
Gen. 772 (1986). See Hankins and Archie, B-210065, April 2, 1984. See 
also B-172671, March 8, 1977; B-163654, April 19, 1968 and July 26, 
1973. 

(j) Effect of 2-day per diem mle—The 2-day per diem rule originally 
evolved as a prohibition against delaying travel over a weekend for the 
sole purpose of allowing an employee to travel during working hours. It 
was predicated in part on the statutory policy of 5 u.s.c. § 6101(bX2) 
calling for the scheduling of employee travel, to the maximum extent 
practicable, within the regularly scheduled workweek. See 56 Comp. 
Gen. 847, 848 (1977). Thus, the "two-day per diem" mle, as stated in 
that decision and in 55 Comp. Gen. 590, 591 (1975), provides that where 
scheduling to permit travel during normal duty hours would result in 
the payment of 2 days or more of per diem, the employee may be 
required to travel on his own time rather than on official time. In order 
to be entitled to overtime compensation, however, the circumstances of 
an employee's travel must meet the distinct and additional criteria for 
payment of overtime compensation set forth at 5 u.s.e. § 5542(b)(2) i.e., 
that (1) the travel result from an event which could not be scheduled or 
controlled administratively, and (2) there be an immediate official 
necessity in connection with the event requiring the travel to be per­
formed outside the employee's regular duty hours. The mere fact that 
the "two-day per diem" rule applies is not sufficient to create an entitle­
ment to overtime. 60 Comp. Gen. 681 (1981). 
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(k) Union representation elections—National Labor Relations Board 
(NLRB) employees are not entitled to overtime or compensatory time for 
time spent in travel outside normal work hours to or from union repre­
sentation elections since the NLRB is given broad discretionary 
authority to hold and schedule such elections. It cannot be said that 
such events are unscheduled and administratively uncontrollable so as 
to permit overtime under the provisions of 5 u.s.c. § 5542(b)(2XBXiv). 
Daniel L. Hubbel, et al., 68 Comp. Gen. 29 (1989). 

(1) Return travel—Title 5 of the U.S. Code, § 5542(bX2) now provides 
overtime for return travel if overtime was authorized for travel to the 
event. 

The National Labor Relations Board (NLRB) could make a determination 
as to immediate official necessity and compensate employees for travel 
during nonduty hours when they must investigate certain unfair labor 
practice cases. Where an NLRB employee performs retum travel from 
an event which could not be scheduled or controlled administratively, 
the employee would be entitled to overtime compensation or compensa­
tory time under 5 u.s.c § 5542(bX2)(BXiv) for travel during nonduty 
hours. Daniel L. Hubbel, et al., 68 Comp. Gen. 29 (1988). 

(m) Effect of 5 u.s.c § 6101(bX2)—Although pursuant to 5 u.s.e. 
§ 6101(b)(2) travel should not be scheduled at times outside of an 
employee's regularly scheduled workweek as the section does not 
require or permit the payment of compensation for such travel, at the 
same time an employing agency has the discretionary authority to deter­
mine when it is impracticable to schedule official travel within the 
employee's workweek and to order travel that is noncompensable as 
overtime. However, the official requiring the noncompensable travel is 
required to comply with 5 C.F.R. § 610.123 and record his reasons for 
ordering the travel and fumish a copy of his statement to the employee, 
\yho in tum would not be justified in refusing to perform the properly 
ordered travel. 51 Comp. Gen. 727 (1972). 

(n) Inherent part of and inseparable from work—The time spent by 
detention officers of the Immigration and Naturalization Service, who 
guard and transport alien detainees in specially equipped government 
vehicles, to retum the vehicle to the garage facility, refuel and tidy the 
vehicle, and complete the reports pertinent to the trip, at which time the 
officially ordered duties are considered completed, is hours of employ­
ment under 5 u.s.c. § 5542 and compensable £is overtime. The work 
status of each officer continues through the return of the specially 
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equipped vehicle to the garage, servicing the vehicle, and completing the 
required reports, and is not merely incidental to the personal transpor­
tation of the employee back to his official station but is an essential part 
of his assigned duties as in the case of a chauffeur, bus operator, or 
tmck driver. 43 Comp. Gen. 273 (1963). 

Travel to and from accident sites by air safety investigators on commer­
cial airlines whether performed under access-to-aircraft (cost free) 
authority or on a fare paying basis, in emergent situations, is compen­
sable work for the purposes of 5 use. §§911 and 912b (1964) (the pred­
ecessor statutes of 5 u.s.e. § 5542). The investigators are entitled to 
overtime pay for such travel outside normal duty hours. Where, how­
ever, such travel was utilized in non-emergent situations and no work 
was performed or was required during the travel, such travel only 
served the purpose of transporting the investigator and is not compen­
sable overtime work. 61 Comp. Gen. 626 (1982). 

Air safety investigators who travel by means other than aircraft, usu­
ally by automobile, to and from accident sites, and who are found to 
perform their investigative function while traveling under emergent 
conditions, are performing compensable overtime work under 5 u.s.c. 
§§911 and 912b (1964). Likewise air safety investigators who pilot 
planes under the same circumstances may be paid overtime compensa­
tion for such travel. 61 Comp. Gen. 626 (1982). 

Mine inspectors' travel, which due to the nature of the mine inspection 
work is found to be an inherent part of and inseparable from their work, 
is compensable as regular or overtime work. 55 Comp. Gen. 994 (1976). 

(o) To and from terminal—Where an employee's travel results from an 
uncontrollable event and immediate official necessity and he spends 
more than 1 hour traveling (1) from his place of business or residence to 
the common canier terminal, and/or (2) from the common carrier ter­
minal serving the temporary duty station to either the temporary duty 
station or his temporary duty residence, and/or (3) from the common 
carrier terminal at his permanent duty station to either his residence or 
his place of business, that time may be compensated for at overtime 
rates. B-175092, April 20,1972. 

(p) Waiting at carrier terminals—Payment may be made for the usual 
waiting time spent at a common carrier terminal which interrupts 
travel. In considering a waiting period which had been extended because 
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of heavy holiday traffic and inclement weather, it would not be unrea­
sonable to allow up to 3 hours beyond an employee's regular tour of 
duty as usual waiting time. However, usual waiting time would not 
include time at the common canier terminal prior to the scheduled 
departure time. B-175082, April 20, 1972. A Department of Agriculture 
employee performing return travel, occasioned by an uncontrollable 
event, from temporary duties, whose flight was delayed, is entitled 
under 5 use. § 5542 to compensation for the "usual waiting time" for 
the interrupted travel that is prescribed by the FPM, which means the 
time necessary to make connections in the ordinary travel situation, con­
sistent with the performance of travel as expeditiously as possible, with 
an extension of time for heavy holiday traffic and inclement weather, 
minus time for eating and rest. As traveltime that caimot be scheduled 
or controlled qualifies for work, the employee whose regular tour of 
duty is 8 a.m. until 4:30 p.m., having traveled from 3:10 a.m. to 
10:30 a.m. on Thanksgiving Day, is entitled to payment at his overtime 
rate from 3:10 a.m. to 8 a.m. and at the holiday premium pay rate from 
8 am. to 10:30 a.m. 50 Comp. Gen. 519 (1971). But see B-170409, 
October 15, 1970. 

(q) Other waiting prior to travel—The addition of up to 6 hours of lay­
over time between two trips or trip segments on split workdays to the 
definition of hours of employment for diplomatic couriers, while not 
specifically authorized by statute or PPM regulation, does not appear to 
be an unreasonable exercise of administrative discretion since the 
"usual waiting time" which intermpts travel has been held to be com­
pensable. Accordingly, this Office interposes no objection to the inclu­
sion of this layover time in hours of employment from the date it was 
added to the definition of hours of work on May 24, 1971. 57 Comp. 
Gen. 43(1977). 

Compare B-194297, August 27,1979, involving IRS employees who trav­
eled to a shopping mall during regular duty hours from 3:45 p.m. to 
4:45 p.m. to provide taxpayer assistance beginning at 6:30 p.m. They are 
not entitled to overtime compensation for the waiting time from 4:45 to 
6:30 p.m., whether the time was spent at home or at the mall. "Waiting 
time" that is compensable incident to travel is not time spent awaiting 
the start of work at a temporary duty site, but time spent during travel 
to make connections. Traveltime to and from the mall is not compen­
sable under 5 u.s.c § 5542(bX2XB). 

(r) Rest stops incident to travel—An employee may be permitted to 
remain in a duty status during rest periods authorized in connection 

Page 4-20 ,, GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

with official travel if the rest period falls within his regular duty hours. 
There is no authority, however, which would authorize or permit pay­
ment of overtime compensation for rest i)eriods which fall outside of 
regular duty hours. B-192839, May 3, 1979. 

(s) Travel to training—Title 5, U.S. Code, § 4109(aXl), which prohibits 
payment of premium compensation to employees during periods of 
training (except when specifically authorized by OPM), does not prevent 
payment of overtime compensation to employees traveling to and from 
places of training. B-165311, November 12, 1968. 

(t) Beyond the official duty station—Agencies may not defeat an 
employee's entitlement to overtime compensation for travel beyond the 
employee's official duty station by redefining what will be considered to 
be the employee's official duty station in a manner inconsistent with the 
definition provided by PPM. B-175608, June 19,1972. 

(u) First-40-hour employees—Mine inspectors who work first-40-hour 
workweeks may be compensated for time spent in travel on official busi­
ness during their first 40 hours. Time spent in travel after the first 40 
hours may be compensable under the conditions of 5 use. 
§ 5542(bX2XB). 55 Comp. Gen. 994 (1976). See also 57 Comp. Gen. 43 
(1977). 

(v) Travel may not be compensable—Congress has not provided a 
remedy by way of compensation where an employee travels on a 
nonworkday but the circumstances of his travel do not fall within the 
purview of 5 u.se. § 5542(bX2); B-172671, April 21, 1976; B-163654, 
January 21, 1974 and 57 Comp. Gen. 43, 50 (1977). 

13. Standby duty 

a. At employee's duty station 

While an employee who is "on call" at home may in fact be found to 
have spent his time predominantly for his own benefit. Congress has 
made the determination, reflected by enactment of 5 use. ^ 5542 and 
5545, that where a federal employee is required to remain at his duty 
station and away from his home his time is necessarily spent for the 
benefit of his employer. B-170264, December 21, 1973. 
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However, an FAA employee assigned to a 3-day workweek at a remote 
radar site, who was required to remain at the facility overnight for non-
duty hours, is not entitled to overtime compensation for standby duty 
for those nonduty hours. The radar site was manned 24 hours per day 
by on-duty personnel and there is no showing that employees were 
required to hold themselves in readiness to perform work outside of 
their duty hours or that they were required to remain at the facility for 
reasons other than practical considerations of the facility's geographic 
isolation and inaccessibility in terms of daily commuting. 57 Comp. 
Gen. 496 (1978). 

b. At home 

Telephone work of Passport Office employees performed while they are 
on standby duty at home, varying from a minimum of 7 hours 35 min­
utes to a maximum of 21 hours of overtime per week, which is per­
formed outside their regular tours of duty may be regarded as overtime 
work under 5 use. § 5542 and is compensable. B-169113, March 24, 
1970. 

A former Medical Technical Assistant of Department of Justice who 
while serving as duty officer was required to be available by telephone 
or beeper with range of 10-15 miles, either at his residence or elsewhere 
within one-half hour's drive to work, is not entitled to overtime compen­
sation for standby duty since standby duty at employee's residence 
when no work is required is not "hours of work" within the meaning of 
5 u s e § 5542 so as to be compensable. B-182207, January 16, 1975. See 
also B-180036, May 20, 1974; B-188025, July 21,1977; B-190369, 
February 23, 1978 and B-205118, March 8,1982. 

An investigator for the Air Force was required to be available by tele­
phone so that he could be called back to his duty station if his services 
were needed. He is not entitled to premium pay because his residence 
had not been designated by the agency as his duty station and his duties 
were not so substantially restricted as to bring him within the purview 
of 5 U.S.C. § 5545(c)(1) as implemented by 5 C.F.R. § 550.143. Neither 
would the employee's standby or on-call status be considered hours of 
work for payment of overtime under 5 u.s.c § 5542. Richard F. Briggs, 
B-215686, December 26,1984. See also B-205442, March 22, 1982. 

FAA employees who use automated data processing equipment in their 
homes to ac ĵust navigation instmments located elsewhere may be 
allowed overtime compensation provided the work is substantial in 
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nature and the agency has procedures to verify the time and perform­
ance of the work. Work Performed At Home, 65 Comp. Gen. 49 (1985). 

Employees who are on call for emergency verification of stockpiles are 
not entitled to overtime compensation since they are not restricted to 
their living quarters but may carry a pager for the purpose of being 
contacted. Gary R. Clarke, B-217490, October 4, 1985. 

c. On vessels 

The service of a civilian employee aboard a vessel for the purpose of 
conducting vibration surveys to determine the feasibility of equipment 
for operation in the vessel does not constitute standby time to entitle the 
employee to the overtime authorized in 5 u.s.e. § 5542, notwithstanding 
Navy regulations providing that an employee on a trial trip to test 
equipment is considered to be in a standby status. The regulations are 
invalid because they define standby status in terms of the type of trip 
rather than the criteria established in FPM Supplement 990-2, Book 610, 
subchapter Sl-3d, to the effect that "standby time consists of periods in 
which an employee is officially ordered to remain at or within the con­
fines of his station, not performing actual work but holding himself in 
readiness to perform actual work when the need arises or when called." 
52 Comp. Gen. 794 (1973). 

d. Temporary duty assignment 

Two employees performed temporary duty on remote island, and due to 
inclement weather, they were forced to remain on the island overnight 
without food or shelter. Although they may have entitlement to over­
time under the FLSA, these employees are not entitled to compensation 
for overtime for the overnight period under Title 5, United States Code. 
Standby duty was neither contemplated nor performed. Gary Van Hine, 
B-211007, September 25, 1984. 

e. Two-thirds mle 

An employee of the Department of Agriculture claimed overtime com­
pensation for periods he would normally be eating or sleeping during 
several 24-hour periods he was on duty. It has long been the established 
mle that time available for, or spent, sleeping and eating is noncompen­
sable even where the employee is required to be on the employer's prem­
ises. The exception to this mle, not applicable to the employee in the 
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instant case, is where substantial labor is performed in the time set 
aside for sleeping and eating. B-173235, November 22,1971. 

Does not apply to shifts of less than 24 hours. Thomas A. Donahue, 
64 Comp. Gen. 1(1984). 

14. Relation to other premium pay 

a. Under 5 u.se. § 5545(cXl) 

Firefighter claimed overtime compensation for watch work performed 
during periods he said were set aside for sleeping during his normal 
standby hours. This watch duty was rotated with other firefighters. The 
firefighters were being paid premium pay under 5 u.s.c § 5545(cXl) for 
their standby duty. Premium pay under 5 U.S.C. § 5545(cXl) is in lieu of 
other compensation for overtime, night, holiday and Sunday work 
except irregular unscheduled overtime duty in excess of an employee's 
regularly scheduled weekly tour. Therefore, there is no authority for 
allowance of additional compensation where an employee during his 
regularly scheduled tour of standby duty is required to perform certain 
duty which is regarded more in the nature of work than the normal 
standby duty. B-178613, July 6, 1973. 

Firefighters, who work two 24-hour and one 12-hour shift in each 
administrative workweek, receive premium pay on an annual basis 
under section 5545(cXl) for regularly scheduled standby duty. They are 
precluded from receiving additional overtime pay under Title 5, United 
States Code, for work in excess of 8 hours a day that is part of their 
regularly scheduled administrative workweek, NFFE Local 387, 
B-213931, June 21,1984. 

Employees who are required to remain on standby duty at their homes 
during the fire season and who, therefore, qualify for standby premium 
pay under 5 use. § 5545(c)(1) may not instead be paid overtime com­
pensation under 5 use. § 5542 for such standby duty. B-189742, 
December 27, 1978. 

Inasmuch as service by Department of State personnel in standby duty 
officer status on recuning but inegular basis is not within 5 U.S.C. 
§ 5545(c)(1) or 5 use. § 5545(c)(2) (because hours of regular duty are 
controllable administratively) premium compensation on annual basis 
would not be proper. Since assignments to duty officer status are "irreg­
ular and occasional," they fall within provisions of 5 u.s.c. ^ 5542-5543, 
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which provide for overtime being compensable either in monetary 
equivalent of hours worked (percentage compensation) or in compensa­
tory time off, at discretion of department. Further, 5 u.s.c. § 5542 covers 
regularly scheduled overtime as well as irregular or occasional overtime 
should department decide to pay same. B-169113, March 7, 1973. 

b. Under 5 u.s.c § 5545(cX2) 

Employees of the Border Patrol, a component of the Immigration and 
Naturalization Service, who in addition to performing preliminary and 
postliminary regularly scheduled duties at headquarters in connection 
with a regularly scheduled 8-hour tour of duty at traffic checkpoints 
(which is compensable at overtime rates under 5 u.s.c § 5542, as is the 
traveltime to the checkpoints), process cases and handle other enforce­
ment duties after their regularly scheduled 8-hour tours of duty and 
overtime have ended, may be paid annual premium pay in addition to 
the regularly scheduled overtime if the additional work qualifies as 
administratively uncontrollable under 5 u.s.e. § 5545(c)(2). Payment 
under both 5 use. §§ 5542 and 5545(c) is not precluded, as premium 
compensation and regularly scheduled overtime relate to independent, 
mutually exclusive, methods for compensating two distinct forms of 
overtime work. 52 Comp. Gen. 319 (1972). 

15. Miscellaneous overtime rules 

a. Preshift and post shift duties 

In 53 Comp. Gen. 489 (1974) we followed the court's mling in Baylor v. 
United States, 198 Ct. Cl. 331 (1972) to the effect that where guards 
were induced to work by the appropriate officials by requiring early 
reporting and delayed departure in order to change uniforms, draw 
badges and guns and to walk to posts, such time was work which was 
ordered or approved and was compensable. (For a further discussion, 
see "e. Officially ordered or approved," below.) 

b. Lunch periods 

Guards scheduled for daily duty tours of 8 hours and 15 minutes who 
have a 30-minute, duty-free lunch period, although required to remain 
on call in the government building in which employed to be available in 
the event of emergencies, are in an actual work status only 7 hours and 
45 minutes on each daily tour of duty. Therefore, the guards are not 
entitled to overtime compensation on the basis of Albright v. United 
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States, 161 Ct. Cl. 356 (1963), in which the court found the guards did 
not have relieved duty-free lunch periods. 47 Comp. Gen. 311 (1967). 
See also B-182610, Febmary 5, 1975; B-175363, November 26,1974; and 
B-185913, August 3, 1976. 

A pilot of a patrol boat was required to remain on his boat during lunch 
periods subject to interruption for duty during such periods. The mere 
fact that an employee is required to eat lunch on the employer's prem­
ises and to be in a duty status and subject to call during such periods 
does not automatically make such period overtime. Since the pilot did 
not perform substantial duties during such period there is no authority 
for the payment of overtime. B-179412, Febmary 28, 1974. 

The above mle is also applicable to Wage Board employees under 5 u.s.c. 
§ 5544. B-134864, July 27, 1976. 

Under the decision in Baylor v. United States, 198 Ct. Cl. 331 (1972), an 
employing agency has the burden of proof to establish that work breaks 
away from posts of duty are taken by employees under such circum­
stances as would entitle the employer to offset the break time against 
the employee's claims for overtime. The employee may rebut setoff by 
evidence that breaks were not available or that break time was substan­
tially reduced by responses to emergency calls. The mere fact that an 
employee is on call and restricted to the premises will not defeat the 
setoff B-188687, September 21, 1977. 

Definite amounts of duty-free time taken for breaks for meals may be 
aggregated for setoff purposes. Thus, two break periods each day of 15 
minutes taken by the employee may be aggregated to total 30 minutes 
subject to setoff B-188687, September 21, 1977. As distinguished from 
breaks for meals, rest breaks during which an employee may not absent 
himself from his place of work, are not to be offset against otherwise 
compensable overtime. B-188687, May 10, 1978. 

Lunch breaks provided officers of Library of Congress Special Police 
Force may be offset against preshift and post shift work which allegedly 
would be compensable under Title 5 of the United States Code. Although 
officers are restricted to Library premises and subject to call during 
lunch breaks, they are relieved from their posts of duty. Moreover, the 
officers have not demonstrated that breaks have been substantially 
reduced by responding to calls. Edward L. Jackson, 62 Comp. (Jen. 447 
(1983). 
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An administrative law judge who complained he was permitted only 30 
minutes for lunch while other employees were allowed 45 minutes is not 
entitled to overtime compensation for the 15-minute difference since 
there is no indication that he worked more than 8 hours a day. Don 
Edgar Burris, B-217874, October 7, 1985. 

c. De minimis 

Preliminary and postliminary activities which do not exceed 10 minutes 
a day are considered de minimis and are noncompensable. B-167602, 
August 4, 1976. 

Preshift and post shift activities that might be regarded as work, but 
which do not involve a substantial measure of time and effort, are de 
minimis, and may not serve as a basis for the payment of overtime com­
pensation. B-192831, April 17, 1979. Thus, GSA guards are not entitled to 
overtime for the 3 minutes required to obtain weapons and proceed to 
their roll call location. The time involved is so nominal that it must be 
considered de minimis. B-153307, Febmary 15, 1978. Also see B-190803, 
February 9, 1978, denying overtime compensation for preshift and post 
shift duties of 2 minutes daily, in view of the Court of Claims' holding 
that overtime work of less than 10 minutes is not compensable. 

Supervisory Customs Inspectors who served as Duty Supervisors after 
regular duty hours and were required to receive and make telephone 
calls from home or elsewhere to cany out official business may not be 
paid overtime under 5 u.s.c § 5542 where each call was limited to 1 
minute in duration. Overtime pay may be allowed only if it is shown 
that employees worked a continuous period equal to the agency's min­
imum period for computing overtime on one or a series of telephone 
calls. B-205118, March 8, 1982. 

d. Evidence required 

Former General Services Administration employee seeks overtime com­
pensation for 40 hours allegedly worked on five separate Saturdays, 8 
hours each, which is in addition to overtime already claimed to have 
been worked on Saturdays in question and for which compensation has 
been made, and only evidence to support his claim is a list of hours 
worked. Settlement disallowing claim is sustained since mere listing of 
time worked is of insufficient probative value to permit payment of 
claim. Where a claim is of doubtful validity due to a lack of suitable evi­
dence, GAP'S practice is to deny claim and leave claimant to remedy in 
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court. Longwill v. United States, 17 Ct. Cl. 288 (1881). B-181632, 
Febmary 12, 1975 and B-184795, August 5, 1976. See also 53 Comp. 
Gen. 489 (1974). . 

Under 31 use. § 71, now 31 u.s.e. § 3702, it is within the discretion of the 
GAP to determine what evidence is required to support claims for com­
pensation. Time and Attendance Reports, personal daily diaries, and cer­
tificates of former supervisors showing the amount of overtime worked 
by the claimant or a statement as to the standard workweek, including 
overtime performed by the claimant or other similarly situated 
employees, are examples of supporting evidence which might be suffi­
cient to support payment of a claim for overtime compensation. The 
claim of an employee who allegedly worked 1,122 hours of overtime was 
properly disallowed where the claimant submitted only a list of over­
time hours allegedly worked and vague and indefinite statements of 
former supervisors to support his claim. B-188238, May 20, 1977. 

e. Officially ordered or approved 

(1) General rule—In order to determine whether an employee is entitled 
to overtime compensation, it is necessary to determine whether she was 
ordered or induced to perform the work in question by an official who 
had authority to order or approve overtime work. 55 Comp. Gen. 55 
(1975). See also B-167602, August 4,1976 and B-182180, January 6, 
1982. 

An employee's claim for overtime compensation is denied where the 
overtime work was not ordered or approved by the branch chief, as 
required by a written agency policy. Carl L. Haggins, B-216952, 
October 18,1985. 

A FLSA exempt civilian nurse claims entitlement to overtime for periods 
of time during which she allegedly performed pre-shift duties, attended 
mandatory meetings and worked through lunch. Her claim may not be 
allowed since there was no showing the overtime was actually per­
formed or that if it was, it was ordered, approved, or induced by an 
official with authority to do so. The employee's claim for working 
through lunch may not be allowed since she worked an 8-hour shift 
which had no provision for a duty-free lunch. Lillie C. Alexander, 
B-224094, Febmary 27, 1987. 
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(2) Induced to work 

(a) Inducement present—Regulations of Agency for International Devel­
opment allowed area coordinators, office and division chiefs, and their 
deputies to approve individual authorizations for overtime work. Chief, 
Requirements Office, in Laos established and approved duty rosters 
scheduling claimant to work overtime. Claimant performed such over­
time with knowledge and approval of agency officials. This constituted 
administrative acquiescence and endorsement and was tantamount to 
express authorization so as to require payment of overtime compensa­
tion under 5 u.se. § 5542. B-175275.05, April 7, 1976. 

A Bureau of Prisons employee whose assigned duties included sup­
porting inmate activities outside his scheduled duty hours is entitled to 
be compensated for the overtime performed since its performance was 
actively induced by the official with authority to order or approve over­
time. B-188686, May 11,1978. Similarly, AID employees who performed 
"voluntary overtime" work in accordance with duty rosters issued by 
the official with competent authority to order or approve overtime, and 
who were responsible for obtaining replacements if unable to work as 
scheduled are entitled to overtime compensation. Under these circum­
stances, since overtime was required by the very nature and volume of 
work assigned and since nonperformance of such work could affect their 
performance ratings, the overtime was actively induced. B-188089, 
October 31, 1977. 

(b) Inducement not present—An employee who performed and was paid 
for overtime work during a 4-month period claims overtime for another 
4 months after his supervisor indicated he should no longer request pay­
ment for overtime. The employee may not be paid overtime under 5 u.s.c. 
§ 5542 (1982) during the second 4-month period. Such overtime was not 
ordered or approved and there was no inducement on the part of the 
supervisor for the employee to continue to perform overtime work. 
Ronald L. Barnhart, 68 Comp. Gen. 385 (1989). See also B-179998, 
May 23, 1974. 

A nonexempt employee who was "suffered or pennitted" to begin work 
40 minutes early for an extended period and paid overtime compensa­
tion under FLSA is not entitled to additional overtime compensation 
under 5 u.s.e. § 5542. The supervisor's conduct evidenced no more than 
"tacit expectation" of employee's early reporting which does not meet 
"officially ordered or approved" requirement. Moreover, there is no 

Page 4-29 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

legal authority for compensating employee at basic rates for time in 
excess of 8 hours a day or 40 hours a week. B-195655, April 10, 1980. 

Employee performed overtime work at home in order to reduce a 
backlog of unprocessed travel vouchers. Although her supervisors were 
aware of this additional work, there is no indication that they expected 
her to perform this work or that they led her to believe that the failure 
to perform such work would adversely affect her performance ratings. 
Under such circumstances, she is not entitled to overtime under 5 u.s.c. 
§ 5542. Emma H. Welsh, B-214880, September 25, 1984. 

(c) Official ordering or approving overtime must be authorized to do 
so—Federal Protective Officer claims overtime compensation believed 
due because he was allegedly required to change into and out of uniform 
after duty hours at his place of employment. The disallowance is sus­
tained, even though claimant may have performed overtime, since even 
if immediate supervisor required such work, he was not authorized to do^ 
so and official who was properly authorized to order or approve over­
time work did not require such work and had no knowledge that it was 
being performed. B-175363, November 26, 1974. 

An employee while in a travel status claims overtime compensation 
since another employee who allegedly worked the same hours received 
that pay. Overtime under 5 us.c § 5542 is only payable when it is 
ordered, approved in writing, or induced by an official with authority to 
order or approve such overtime. In the absence of documentation 
showing such approval in the employee's case, overtime compensation 
may not be paid. Christopher Hahin, B-233389, June 23, 1989. See also 
59 Comp. Gen. 128 (1979), B-188023, July 1, 1977; B-186297, July 11, 
1977. 

(d) Optional performance of duty—Civilians employed by the federal 
government as security guards may be entitled to overtime compensa­
tion for time spent changing into and out of uniform if they are required 
to perform that activity at their place of duty; but if they are permitted 
to change clothes at home and are not required to do so at the place of 
work, they are not entitled to additional compensation. B-192831, 
April 17, 1979. Thus, an employee of the Air National Guard who is per­
mitted to wear his uniform to and from work, may not receive overtime 
compensation for reporting to work early and staying later after work 
for the purpose of changing into and out of his uniform. B-191156, 
June 5, 1978. See also B-156407, July 14,1976; B-182610, Febmary 5, 
1975 and B-205219, March 15, 1982. Similarly, overtime compensation 
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is not payable for time spent changing into and out of uniform at an 
employee's residence. B-153307, Febmary 15,1978. 

f. Administrative workweek 

(1) Back-to-back shifts^The fact that an employee works more than 5 
consecutive 8-hour days does not in itself entitle an employee to over­
time compensation unless more than 5 such days are worked between 
the period commencing on Sunday and ending the next Saturday. It is 
entirely possible for an employee to work 10 consecutive days, 5 in each 
of 2 administrative workweeks, and not be entitled to overtime compen­
sation. B-166794, May 23, 1969. The same mle is applicable to Wage 
Board employees. B-134864, July 27,1976. 

(2) "Day" defined—An Immigration and Naturalization Service 
inspector claimed overtime compensation under 5 u.s.c § 5542 relating 
to hours of work "in excess of 8 hours in a day" and furnishes certain 
dates showing, for example, work on November 11, 1967, from 4 p.m. to 
midnight, with following day, Sunday showing work schedule from mid­
night to 1 a.m. and from 5 p.m. to midnight (7 hours) or total of 8 hours 
in 1 day. No basis exists for payment of overtime compensation since 
claimant did not perform work in excess of 8 hours daily on amy of the 
dates furnished based upon information supplied and definition of cal­
endar day—midnight to midnight. B-163549, September 6, 1968. 

Womack Army Hospital has two work shifts: 0500-1330, and 
1100-1930. Employees on the 1100-1930 shift, who periodically 
worked a regular shift one day and a 0500-1330 shift the next day, 
claimed overtime compensation for work in excess of 8 hours. The defi­
nition of "day" for purposes of overtime compensation is not limited to 
calendar day but may be any 24-hour period. See 42 Comp. Gen. 195 
(1962). Since the Army agreed through a negotiated agreement to treat 
the workday as a 24-hour period from the start of the shift, employees 
who work more than 8 hours during a 24-hour period but not on the 
same calendar day are entitled to overtime compensation. 58 Comp. 
Gen. 347 (1979). The Department of Agriculture may adopt a 24-hour 
period other than midnight to midnight as a "day" where the adminis­
trative workweek involved two shifts within the same calendar day. 
57 Comp. Gen. 101(1977). 

In 32 Comp. Gen. 191 (1952) it was held that employees who worked 
two shifts which began within the same 24-hour period in a basic work­
week could be paid for 2 days' work at the basic rate. That decision is no 
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longer to be followed since 5 u.s.e. § 5542 provides that hours in excess 
of 8 in a day are overtime work. Therefore, Department of Agriculture 
employees whose workweek includes two shifts on Monday, 0001 to 
0830, and 2000 to 0430, are entitled to overtime compensation for hours 
worked in excess of 8 hours in the 24-hour period which the agency 
treats as a day. 57 Comp. Gen. 101 (1977). 

A Coast Guard employee whose tour of duty was changed from Monday 
through Friday tour to Sunday through Wednesday plus Saturday tour 
is not entitled to overtime compensation for the Sunday he worked at 
the time of the change of tours. Since the Coast Guard administrative 
workweek mns from OOOO hours Sunday to 2400 Saturday, the 
employee did not work more than 5 days or 40 hours in any one work­
week. William Kohler, B-216756, Febmary 19, 1985. 

g. "Call-back" overtime 

(1) Unscheduled—The word "unscheduled" in what is now 5 u.s.c 
§ 5542(b), which provides overtime compensation for a 2-hour min­
imum period of call-back duty, is the antithesis of the word "scheduled" 
which refers to work scheduled in advance over periods of not less than 
1 week. Therefore, call-back work which is announced at the beginning 
of the workweek for performance during that week must be regarded as 
unscheduled duty and the employee is entitled to overtime compensa­
tion for a minimum of 2 hours regardless of the length of the call-back 
duty. 37 Comp. Gen. 1 (1957). 

An employee who has a regularly scheduled tour of duty from 2:30 p.m. 
to 11 p.m., Monday through Friday, and who on Monday is notified that 
he must appear in court as a witness on Tuesday from 9 to 10 a.m., is 
entitled to be paid for a minimum of 2 hours of overtime under the 
unscheduled overtime provisions of what is now 5 u.s.e. § 5542(b). . 
37 Comp. Gen. 1(1957). 

The minimum 2-hour credit for unscheduled overtime work is not avail­
able where the employees are called upon to perform unscheduled work 
at their homes adjusting navigation equipment by remote control. The 
purpose of the "call-back" statute is to compensate employees for the 
particular inconvenience in preparing for work and traveling back to 
their work stations. Work Performed at Home, 65 Comp. Gen. 49 (1985). 

(2) On holidays—An employee who is called back to duty on a holiday 
and performs continuous duty which covers a portion of his regular 
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daily tour of duty and less than 2 hours overtime is entitled to holiday 
premium pay for the nonovertime work and to 2 hours minimum over­
time pay for the overtime work. 37 Comp. Gen. 1 (1957). 

The 2-hour minimum pay requirement for call-back overtime in 5 U.S.C. 
§ 5542(b) and the 2-hour minimum pay requirement for holiday work in 
5 u.s.c. § 5546(c) are coextensive where both overtime and nonovertime 
work are performed on a holiday, and the payment of 2 hours of over­
time compensation where call-back duty on a holiday covers nonover­
time duty and less than 2 hours of overtime satisfies the minimum 
requirement for both sections. 37 Comp. Gen. 1 (1957). 

(3) More than 2 hours overtime compensation—The proposed inclusion 
of a provision in a labor-management agreement that employees be paid 
a minimum of 4 hours overtime for call-back work is not legally accept­
able since 5 us.c § 5542, authorizing 2 hours minimum call-back pay for 
General Schedule employees, provides the statutory maximum overtime 
pay in the absence of the performance of duty beyond that time. 
B-175452, May 1,1972. 

(4) Call back for more than 2 hours—The provisions of 5 use. 
§ 5542(bXl), relating to call-back time, are not pertinent where the call 
back was for more than 2 hours. B-163730, April 25,1968. 

h. Aggregate limitation 

See also this subchapter, "D. Compensatory Time," below. 

Section 5547, Title 5, U.S. Code, limits aggregate biweekly basic pay plus 
premium pay covered by that section to biweekly rate for maximum rate 
for GS-15. PATCO's contention that maximum rate for GS-15 is maximum 
scheduled rate ($57,912), rather than maximum payable rate 
($50,112.50), must be rejected. In administering a provision of law such 
as section 5547 which imposes a limitation on the basis of a rate of basic 
pay, the rate of basic pay must be construed to be the rate payable. 
60 Comp. Gen. 198(1981). 

i. Greater benefit to employee 

An FAA employee with a regularly scheduled workweek of 4 10-hour 
days, 7 a.m. to 5:30 p.m., Monday, Tuesday, Thursday, and Friday, was 
called back to work from 8 p.m- Friday to 3 a.m. Saturday. In computing 
the overtime compensation in this case, the greater benefit is derived by 
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computing overtime on a daily rather than weekly basis. In line with the 
daily method of computation of overtime hours and as the agency 
defines "day" as midnight to midnight, GAO concludes that payment of 
the 3 hours worked from midnight to 3 a.m. Saturday (a separate day), 
can only be made at the basic rate. B-163730, April 25, 1968. 

j . "Rounding" to nearest quarter hour 

There is no legal objection to proposal of Director, Office of Personnel 
Management, to provide by regulation that an agency may institute the 
practice of "rounding up" and "rounding down" to nearest quarter hour 
(or fraction less than a quarter of hour) for crediting irregular, 
unscheduled overtime work under sections 5542, 5544, and 5550 of Title 
5, United States Code. 59 Comp. Gen, 578 (1980). 

k. Training periods 

Mine inspectors are prohibited from receiving overtime compensation 
for any time they spend in training under the Goverrunent Employees 
Training Act, 5 use. § 4109. 55 Comp. Gen. 994 (1976). 

Prevailing rate employees at an Army depot who attended a welders' 
training program in a nongovernmental facility after regular tours of 
duty are not, under 5 u.s.e. § 4109, entitled to overtime for the training 
periods, notwithstanding receipt of travel expenses incident to the 
training. The fact that the employees would have lost productive time 
had the training not been held after regular hours does not bring them 
within the exception to the prohibition against the payment of overtime 
during training set out in FPM; nor are the employees entitled to overtime 
on the basis of the benefit to the employing agency—the work-related 
night courses also gave the employees a qualification of substantial 
value that is transferable to other organizations. 48 Comp. Gen. 620 
(1969). 

Customs Patrol Officers who attended a special training course claim 
overtime pay under the FLSA or overtime or night premium pay under 
Title 5, United States Code, for regularly scheduled training sessions 
conducted after 6 p.m. Where the training qualifies under the exception 
to the prohibition against payment of premium pay for training in 
5 u.s.c. § 4109(a), overtime under FLSA or overtime or night premium pay 
under Title 5, United States Code, must be paid. Payment should be 
made to the employees under Title 5 or under FLSA, whichever law gives 
the greater benefit. 58 Comp. Gen. 547 (1979). 

Page 4-34 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

An employee may not be paid overtime compensation for a mandatory 
Saturday training session which the agency erroneously scheduled 
during an overtime period since the training does not qualify under one 
of the exceptions set forth at 5 C.F.R. § 410.602(b) to the prohibition at 
5 CFR. § 410.602 against payment of overtime compensation in connec­
tion with training. B-189006, July 11, 1977. 

1. When-actually-employed employees 

When-actually-employed employee, with no scheduled hours of duty, 
whose rate of pay is negotiated with union, rather than fixed by General 
Schedule, is not precluded from receiving premium pay for overtime 
work in excess of 8 hours per day or 40 hours per workweek, at rates 
provided in employment agreement, since purpose of Pub. L. No. 92-194, 
December 15, 1971, which amended 5 use. § 5542(a), was to extend to 
General Schedule, part-time, and intermittent employees same right to 
overtime compensation that was available to employees whose rates of 
pay were not subject to General Schedule. B-176027, August 8, 1972. 

m. Foreign nationals overseas 

A Philippine national, employed as a security guard at U.S. Naval Base 
in the Philippines, seeks overtime compensation of preshift muster and 
later relief resulting from use of govemment transportation. Interna­
tional agreement and 22 u.s.e. § 889 require U.S. govemment, in 
employing locally hired foreign nationals, to bring wages and compensa­
tion plans into conformity with local practice. The claim is disallowed 
since Navy survey showed that Philippine firms did not pay guards for 
muster and transportation time and Navy's wage practices appear to be 
in conformity with local practice. B-118417, December 3,1974. 

n. Crossing international dateline 

In view of the mle that an employee's pay may not be increased or 
decreased merely because of the crossing of the intemational dateline, 
employees who were required to work on days outside their regular 
workweek may be entitled to overtime pay for such work since, if they 
had not crossed the intemational dateline, they would have been so 
compensated. B-165110, January 20, 1972. 

Where Navy employee's travel westward across the intemational 
dateline results in the loss of a Saturday, the employee is entitled to 
overtime pay for all hours worked on a workday gained crossing the 
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dateline while traveling eastward at end of the same assignment. Where 
employee loses a nonworkday going west, the workday gained going east 
is to be treated as a nonworkday added at the end of the employee's 
regularly scheduled workweek and work performed on that day is to be 
compensated at overtime rates. Since this is an extension of the princi­
ples stated in previous decisions, 48 Comp. Gen. 233 (1968) and 
49 Comp. Gen. 329 (1969), it is to be applied prospectively. Effects on 
Pay of Crossing Intemational Dateline, B-223047, June 8,1987. 

An employee who is nonexempt from the provisions of the Fair Labor 
Standards Act (FLSA) crossed the intemational dateline in both direc­
tions while performing official travel between Hawaii and Guam. Under 
Title 5, United States Code, the employee may be paid 8 hours basic pay 
for a workday "lost" traveling westbound, but receives no pay for the 
workday "gained" traveling eastbound. However, where the "lost" day 
and the "gained" day occur in different workweeks, a nonexempt 
employee traveling eastbound may receive overtime pay under the FLSA 

for each hour in excess of 40 hours actually worked during that work­
week since under the FLSA each scheduled administrative workweek is 
deemed separate and distinct. Crossing the Intemational Dateline, 
B-229355, November 22, 1988. 

C. Overtime Under FLSA i • Statutory authority 

• For rules applicable to federal employees covered by FLSA, 29 u.s.e. 
§ 207(aXl), see 5 CFR. Part 551. 

2. GAP'S authority under FLSA 

a. Exemption determinations 

Pursuant to 4 C.F.R. Part 22, an agency and a union jointly request a 
determination from the Comptroller General on the exempt/nonexempt 
status for overtime compensation under the Fair Labor Standards Act 
(FLSA) of a grade GS-12 Audio Visual Production Officer. Since the Office 
of Personnel Management has the authority to administer the FLSA under 
29 u.s.c. § 204(f) for federal employees including the authority to make 
final determination as to whether employees are covered by its various 
provisions, the General Accounting Office will not consider overtime 
claims under FLSA where the employee's position has been classified by 
PPM as exempt. Appeals of classification status should be directed to 
PPM. Morris Norris, 69 Comp. Gen. 17 (1989). See also Intemational 
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Association of Firefighters, Local F-48, B-226136, July 13, 1987 and 
Civilian Aircraft Pilots, 61 Comp. Gen. 191 (1982) as modified at 
66 Comp. Gen. 501 (1987). 

b. Claims settlement 

However, since OPM was not given authority to settle or adjudicate 
claims under FLSA, GAO retains jurisdiction to finally decide the propriety 
of payments under F I ^ . B-51325, October 7, 1976; B-163450.12, 
September 20,1978 and 57 Comp. Gen. 441 (1978). 

OPM and FAA propose to settle approximately 2,500 backpay claims for 
FLSA overtime by paying a compromise amount instead of computing 
each employee's entitlement based on available govemment records. We 
hold that, where FAA had the necessary records to compute individual 
backpay entitlements, it may not compromise claims against the United 
States in the absence of specific statutory authority to that effect, FAA 
Electronic Maintenance Technicians, B-200112, May 5,1983. 

GAP retains jurisdiction over questions conceming the propriety of pay­
ments under the FLSA; that is our Office will consider requests from 
heads of agencies, certifying or disbursing officers, and claimants or 
their representatives who question PPM determinations under the FLSA 

Compliance Program. The party questioning PPM'S determination has the . 
burden of proof to show that the determination was clearly erroneous or 
contrary to law or regulation. See Paul Spurr, 60 Comp. Gen. 354 (1984). 
Where the agency has no basis to object to PPM'S determination, the 
agency may pay nondoubtful claims under the FLSA, just as the agencies 
pay nondoubtful backpay or overtime claims under Title 5, United 
States Code, without resort to a GAP decision. Lee R. McClure, 63 Comp. 
Gen. 546 (1984). See also Plum Island, B-213179, October 2,1984; John 
B. Cleveland, B-221088, September 11, 1986. 

c. Barring Act 

The fact that an employee's grievance conceming overtime pay was 
untimely filed under the terms of a collective-bargaining agreement does 
not preclude consideration of his claim for such pay provided it is filed 
within the 6 years prescribed in 31 us.c §3702. Morris Norris, 69 Comp. 
Gen. 17(1989). 

Fair Labor Standards Act (FLSA) claims which are filed with the General 
Accounting Office (GAP) are subject to the 6-year statute of limitations 
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under 31 u.s.c § 3702(b)(1), in contrast to the 2-year time limitation on 
"actions at law" under the FLSA. Where by court action an employee has 
established his right to retroactive overtime compensation under the 
FLSA for the 2-year period prior to the date here, additional amounts 
found due may be paid for an earlier period, but not before 6 years prior 
to the date such claim was filed with the GAP. Civilian Aircraft Pilots, 
66 Comp. Gen. 501 (1987). But see new Barring Act tolling rule at page 
5, CPLM, Introduction. 

3. Effective date of FLSA 

Employee of Department of the Air Force, who on Sunday, January 27, 
1974, traveled away from official duty station to attend meeting on 
Monday, is not entitled to overtime compensation based on 1974 amend­
ments to FLSA since those amendments were not effective until May 1, 
1974. B-146288, January 3, 1975. 

4. Effective date of PPM exemption determination 

To the extent a determination on exemption status is found wrong under 
OPM'S published guidelines, a conective determination of status may be 
implemented retroactively. However, where the employees are listed as 
exempt in published OPM guidelines, any change in designation from 
exempt to nonexempt will not be retroactive since published OPM 
instructions should not retroactively change prior published information 
to the contrary. B-200112, December 21, 1981. See also 61 Comp. 
Gen. 152(1981). ' 

Thus, grade GS-12 Electronic Maintenance Technicians (EMTS) employed 
by Federal Aviation Administration (FAA) were considered nonexempt 
under Fair Labor Standards Act (FLSA) in 1974 but were found to be 
exempt in 1976. FAA subsequently changed designation to nonexempt 
incident to litigation, and Office of Personnel Management posed no 
objections to changed designation or retroactive entitlement. Therefore, 
EMTS are entitled to payments under FLSA retroactive to 1974 since retro­
active entitlement is based on different interpretation of exemption cri­
teria rather than change in administrative regulations. B-200112, 
December 21, 1981 and B-170264, September 28, 1982. 
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5. Weight accorded PPM determinations 

The Office of Personnel Management (PPM) issued compliance order 
requiring Army to pay overtime compensation under Fair Labor Stan­
dards Act, 29 us.c §§ 201 - 219, to employee who worked for Army in 
both civilian and military reserve capacity, GAP will not disturb PPM'S 

findings that employee did perform work in his civilian capacity as such 
finding is not clearly enoneous and burden of proof lies with party chal­
lenging findings. B-202859, April 6, 1982. 

6. FLSA'S effect on other overtime laws 

Federal employees are covered by two statutes requiring compensation 
for overtime work, the Fair Labor Standards Act, or FLSA, and the Fed­
eral Employees Pay Act, conunonly called "Title 5" overtime. Under this 
dual coverage, where there is an inconsistency between the statutes, 
employees are entitled to the greater benefit. Henry G. Tomkowiak, et 
al, 67 Comp. Gen. 247 (1988). See also John Nyberg, et al., 65 Comp. 
Gen. 273(1986). 

Civilian police officers who were required to report 15 minutes early to 
perform preliminary duties before beginning their regular shift each 
workday, and who had a 30-minute meal break during each shift, are 
entitled to overtime credit for both the preshift work and the 30-minute 
meal break under section 7(k) of the Fair Labor Standards Act (FLSA). 

Under this FLSA provision applicable to law enforcement personnel, 
mealtimes, duty-free or otherwise, are counted in determining entitle­
ment to overtime compensation. Henry G. Tomkowiak, et al., 67 Comp. 
Gen. 247 (1988). 

7. FLSA'S effect on labor-management agreement 

Federal employee was eligible for overtime payments under FLSA but not 
under union collective-bargaining agreement which provides for pay­
ment of overtime as double time. Employee should be paid overtime at 
one and one-half times base pay as provided by FLSA since his entitle­
ment arises under FLSA, not the union agreement. See 54 Comp. Gen. 371 
(1974) and B-182575, July 28, 1975. 

8. Effect of Panama Canal Treaty 

Panama Canal Commission requests a decision as to whether firefighters 
employed prior to October 1, 1979, are entitled to overtime pay under 
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the Fair Labor Standards Act (FLSA). The Panama Canal Treaty and sec­
tion 1231 of the Panama Canal Act state that prior employees trans­
fened to the Commission shall have terms and conditions of 
employment which are generally no less favorable than prior terms and 
conditions. We hold that this clause requires continuation of FLSA over­
time pay to Conunission firefighters employed prior to October 1, 1979, 
since otherwise they would suffer a significant, protracted reduction in 
pay which would operate as a virtual nullification of the "grandfather" 
clause for them. Panama Canal Conunission, B-205126, Febmary 28, 
1983. 

9. Firefighters 

Federal firefighters with 72-hour weekly tour of duty are entitled to 12 
hours overtime compensation for the number of hours worked in excess 
of 60 hours per week under FLSA in 1975. Their regular rate of pay for 
computing overtime is designated by dividing their total compensation 
by number of hours in their tour of duty, 72, there being no basis for the| 
divisor to be limited to number of hours beyond which overtime must be 
paid, 60. Therefore, since FLSA requires overtime pay at rate of one and 
one-half times regular rate of pay and firefighters have already been 
paid regular rate for 12 hours of overtime, extra compensation for over­
time is limited to one-half their regular rate of pay. 55 Comp. Gen. 908 
(1976). 

Federal firefighters who work two 24-hour and one 12-hour shift each 
administrative workweek are entitled to compensation under the FLSA 

for those hours they work in excess of 106 hours in a biweekly pay 
period, at a rate of not less than one and one-half times their regular 
rate, NFFE Local 387, B-213931, June 21, 1984; David L. Gipson, 
B-208831, April 5,1983; and FPM Letter 551-20, September 22, 1983. 

10. Exempt employees 

Although Fair Labor Standards Act of 1938 has been amended to apply 
to federal employees, professional employees are exempted from appli­
cation of the overtime provisions of the act. 29 u.s.c. § 213(aXl). 
55 Comp. Gen. 55 (1975). 

11. Forty-hour workweek 

An employee worked 5 consecutive 8-hour days, Tuesday through Sat­
urday. The following week his schedule was changed so that he worked 

Page 4-40 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

Sunday and Tuesday through Friday, with Monday and Saturday off. 
Although he worked 6 consecutive 8-hour days, he is not entitled to 
overtime under 5 use. § 5542 or the FLSA since he did not work more 
than 40 hours in an administrative workweek or in a workweek of 7 
consecutive 24-hour periods as required by the respective statutes and 
regulations. B-193384/B-193544/B-194035, June 18,1979. 

12. Standby duty at home 

An employee who must live in government-owned housing at a dam res­
ervation and respond to telephone calls after hours is not entitled to 
overtime compensation under the FLSA since the record does not indicate 
his off-duty hours were so severely restricted so as to entitle him to 
overtime compensation. Curtis N. Anderson, B-218519, October 15, 
1985. 

13. Paid absences 

a. Holidays 

Nonexempt employee traveled for 6 hours on a nonworkday during his 
corresponding duty hours. Although such time is hours of work under 
FLSA, since he had a holiday off and he only worked 38 hours under FLSA 

during that workweek and he has already been compensated for 40 
hours under Title 5, United States Code, he is not entitled under FLSA to 
6 hours pay at his regular rate in addition to the 40 hours basic pay he 
has received. 60 Comp. Gen. 493 (1981). 

b. Paid leave time 

Our Office will follow the decision in Lanehart v. Homer, 818 F.2d 1574 
(Fed. Cir. 1987), which held that the leave with pay statutes prevent 
any reduction in firefighters' regular and customary pay, including 
overtime pay under the Fair Labor Standards Act, 29 use. ^ 201 - 219, 
when eligible employees are on authorized leave. Therefore, we will 
allow claims for overtime compensation for all periods of paid leave. 
Our contrary decisions are overruled. Federal Firefighters, 68 Comp. 
Gen. 681 (1989). 
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14. Training—firefighters 

There is no basis for providing federal firefighters who attend training 
with additional compensation where their entitlement to overtime com­
pensation under the Fair Labor Standards Act is reduced due to a 
shorter tour of duty while attending the training. Overtime Compensa­
tion for Firefighters on Temporary Duty, B-211696, September 23, 1983. 

15. Lunch periods 

The Office of Personnel Management has found that certain air traffic 
control specialists who worked 8-hour shifts were not afforded lunch 
breaks. No lunch break was established and because of staffing 
shortages lunch breaks were either not taken or employees were fre­
quently intermpted while eating by being called back to duty so that no 
bona fide lunch breaks existed. This Office accepts OPM'S findings of fact 
unless clearly erroneous. Therefore, since the employees worked a 
15-minute pre-shift briefing they are entitled to overtime compensation 
under the Fair Labor Standards Act, 29 use. ^ 201 - 219, for hours 
worked in excess of 40 in a week as no offset for lunch breaks may be 
made. John L. Svercek, 62 Comp. Gen. 58 (1982). 

Lunch breaks provided officers of Library of Congress Special Police 
Force may be offset against preshift and post shift work which allegedly 
would be compensable under the Fair Labor Standards Act (FLSA), 

29 use. §§ 201 - 219. The Library of Congress, authorized to administer 
FLSA with respect to its own employees, has found that the lunch breaks 
are bona fide—although officers are required to reniain on duty and 
subject to call, they are relieved from their posts during lunch breaks 
and the breaks have been interrupted infrequently. Since there is no evi­
dence that these findings are clearly enoneous, this Office will accept 
the Library's determination that the breaks are bona fide. Edward L. 
Jackson, 62 Comp. Gen. 447 (1983). 

16. Fitness for duty examination 

Employee was ordered to undergo fitness for duty examination which 
involved tests in a hospital for a period of 3-1/2 days, and he claims 
overtime compensation for that period. Under 5 C.F.R. § 551.425(b) time 
spent taking a physical examination that is required for the employee's 
continued employment with the agency shall be considered hours of 
work under the Fair Labor Standards Act (FLSA). 29 use. §§ 201 - 219. 
However, when an employee is in a hospital for the examination, only 

Page 4-42 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

the actual examination time is credited as hours of work and hours 
during which the employee.is eating, sleeping, etc., are not creditable 
work hours. David Ehrich, B-209768, July 15, 1983. 

17. Court leave 

Labor organization asks whether firefighters are entitled to additional 
pay under Title 5, United States Code, when their overtime entitlement 
under FLSA is reduced as a result of court leave for jury duty. The 
firefighters are entitled to receive the same amount of compensation as 
they normally receive for their regularly scheduled tour of duty in a 
biweekly work period. The court leave provision, 5 us.c. § 6322, 
expressly provides that an employee is entitled to leave for jury duty 
without reduction or loss of pay. Overtime Compensation for 
Firefighters, 62 Comp. Gen. 216 (1983). 

Our decisions in 62 Comp. Gen. 216 (1983) and David L. Gipson, 
B-208831, April 5, 1983, held that a firefighter's overtime compensation 
under the FLSA could not be reduced as a result of court leave or military 
leave. These decisions are retroactively effective since they involve an 
original constmction of the court leave and military leave statutes. 
63Comp. Gen. 301(1984). 

18. Sleep and mealtime 

Two employees, who performed temporary duty on a remote island, 
were stranded overnight on the island due to inclement weather. Where 
there were no facilities for food or shelter, sleep and mealtime need not 
be deducted from their overtime hours under the FLSA. Gary Van Hine, 
B-211007, September 25, 1984. 

19. Burden of proof, evidence 

Where claims have been filed by or against the govemment, records 
must be retained without regard to record retention schedules until the 
claims are settled or the agency has received written approval from GAO. 
See 44 u.s.c § 3309. Where an agency destroys T&A reports after 3 
years, the agency may not then deny claims of more than 3 years on the 
basis of absence of official records. Claims are subject to a 6-year 
statute of limitations, and pertinent payroll information may be avail­
able on other records which are retained 56 years. Furthermore, the Fair 
Labor Standards Act (FLSA) requires that the employer keep accurate 
records, and, in the absence of such records, the employer will be liable 

Page 4-43 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

if the employee meets his burden of proof. The Office of Personnel Man­
agement may wish to reconsider and impose a specific FLSA record­
keeping and requirement on federal agencies. Retention of Time and 
Attendance Records, 62 Comp. Gen. 42 (1982). 

Where agency has failed to record overtime hours as required by Fair 
Labor Standards Act, and where supervisor acknowledges overtime 
work was performed, employee may prevail in claim for overtime com­
pensation for hours in excess of 40-hour workweek on the basis of evi­
dence other than official agency records. In the absence of official 
records, employee must show amount and extent of work by reasonable 
inference. List of hours worked submitted by employee, based on 
employee's personal records, may be sufficient to establish the amount 
of hours worked in absence of contradictory evidence presented by 
agency to rebut employee's evidence. Frances W. Amold, 62 Comp. 
Gen. 187 (1983). See also 60 Comp. Gen. 354 (1981). 

Where employee has presented evidence demonstrating that she per­
formed work outside her regular tour of duty with the knowledge of her"" 
supervisor, the fact that agency sent her a letter directing that she not 
perform overtime work does not preclude her from receiving compensa­
tion under the FLSA for such work actually performed. Despite its 
admonishment, agency must be said to have "suffered or permitted" 
employee's overtime work since supervisor allowed employee to con­
tinue working additional hours after employee had received, but had 
failed to comply with, agency's directive. Frances W. Arnold, 62 Comp. 
Gen. 187(1983). 

With the knowledge of her supervisors an employee voluntarily per­
formed extra work at home in an effort to reduce a backlog of 
unprocessed travel vouchers. She is entitled to overtime pay computed 
under the FLSA because her supervisors "suffered or permitted" the 
overtime at home. Enuna H. Welsh, B-214880, September 25, 1984. 

20. Traveltime 

a. Outside/within working hours 

Time spent in travel outside of regular working hours by prevailing rate 
employee driving military tmck on retum trip from temporary duty 
post to permanent duty station constitutes "hours of work" within 
meaning of FLSA and entitles him to overtime compensation. 
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Several Charleston Naval Shipyard employees claim overtime compensa­
tion when they are in a temporary duty status and travel by bus, 
outside of their normal duty hours, from their lodgings to the Naval Sub­
marine Base, Kings Bay, Georgia, during extended refit periods. The 
time spent traveling outside of regular duty hours as passengers by 
these prevailing rate (Wage Board) employees who are covered by the 
Fair Labor Standards Act (FLSA) between the point of temporary duty 
lodgings and the temporary duty job site is not considered compensable 
hours of work under either the FLSA or 5 U.S.C. § 5544(a) (1982). Thus, 
the employees' claims for overtime compensation under these statutes 
are denied. Charleston Naval Shipyard Employees, B-227695, 
September 23,1987. See also B-183577, November 26,1975. 

Prevailing rate employee who traveled on Saturday may be entitled to 
overtime compensation under FLSA. If employee was not exempt from 
FLSA and either drove himself to his destination or traveled as passenger 
during hours which correspond to his regular work hours, he would be 
entitled to overtime compensation under FLSA for those hours of travel 
which were in excess of 40 hours in a week. If employee is entitled to 
overtime compensation under both 5 u.s.e. § 5544(a) and FLSA, he should 
receive compensation under whichever of two laws provides greater 
benefit. B-183493, July 28,1976. 

Employees who travel as passengers on their nonworkdays during hours 
which correspond to their regular working hours, are entitled to have 
such traveltime credited as hours of work under FLSA. 61 Comp. 
Gen. 115(1981). 

Nonexempt employees on 1-day assignments involving travel, whose 
retum travel as passengers was delayed beyond the end of the normal 
workday, are entitled to overtime compensation for hours of retum 
travel under F I ^ . B-163654, April 13,1977. 

Employees of Social Security Administration are not entitled to compen­
sation under the FLSA for time spent traveling in agency-hired buses 
from one district office to another during the New York City transit 
strike of April 1980 because such travel was home to work travel. The 
day's work ended before the buses were boarded, and it is undisputed 
that no work and no preliminary or postliminary activities were per­
formed while traveling or upon debarkation from the buses. Local 3369, 
American Federation of Govemment Employees, AFL-CIO, B-210697, 
September 29, 1983. 
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Three employees who performed temporary duty at an isolated location, 
waited several hours on the beach for pickup by a government-owned 
plane. Travel and waiting time on a nonworkday is compensable under 
the FLSA when it occurs within the conesponding work hours of the 
employee's workday. Therefore, those hours between 8 a.m. and 4:30 
p.m. when the employees were actually waiting on the beach or trav­
eling are compensable under the FLSA. Gary Van Hine, B-211007, 
September 25, 1984. 

b. Routing and timing of travel 

Army civilian intern who traveled to training on nonworkday at time 
and via route selected by agency is entitled to credit for hours worked 
under the Fair Labor Standards Act for traveltime during hours cone­
sponding to regular work hours. Where intem, for personal reasons, 
traveled at time or via route other than time or route selected by agency, 
she will be credited with lesser of (1) that portion of actual traveltime 
which is considered to be working time, or (2) that portion of estimated 
traveltime which would have been considered working time had she 
traveled at time and by route selected by Army. 60 Comp. Gen. 434 
(1981). 

Two Army employees, nonexempt under the Fair Labor Standards Act 
(FLSA), were authorized privately owned vehicle use as advantageous to 
the government. They drove to temporary duty station on a Sunday and 
retumed on a Saturday, their nonworkdays. The employees are entitled 
to credit for hours of work under FLSA for time they spent driving. The 
Army allowed employees to schedule travel and may not subsequently 
defeat employees' entitlement to overtime compensation by stating that 
travel should not have been scheduled in the manner the employees 
chose. 61 Comp. Gen. 115 (1981). 

c. Transporting equipment 

The csc's (now OPM) determination that meat graders employed by the 
Department of Agriculture are entitled to compensation under the FLSA 

for time expended in transporting 94 pounds of essential work imple­
ments between their homes and work sites before and after their regular 
duty hours, but that the carrying of 20 pounds of hand tools in like cir­
cumstances would be noncompensable, is neither enoneous in fact nor 
contrary to law. B-163450.12, September 20, 1978. 
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d. Time at airport—no work—outside regular working hours 

Five employees of the U.S. Naval Ship Repair Facility, Guam, claim that 
they are entitled to overtime pay under the Fair Labor Standards Act or 
Title 5, United States Code, for time they spent waiting at air terminals 
for their flights to depart and for time they spent clearing the airport 
after their anival while traveling to and from their temporary duty sta­
tion at Diego Garcia. They are not entitled to overtime pay under either 
law because they did not meet the required criteria, particularly the 
time was outside regular work hours and corresponding hours on 
nonworkdays, and they performed no work while traveling. John C. 
Dudkiewicz, B-226191.2, January 4,1989. 

e. Commuting 

Employee commuting in a government vehicle carried essential equip­
ment and supplies for his employer. While commuting time is generally 
not compensable under FLSA, where commuting employee also transports 
equipment and supplies for employer, traveltime is compensable over­
time even though commuting in government vehicle is of benefit to 
employee, since activity is employment under FLSA as it is done in part 
for benefit of employer. 55 Comp. Gen. 1009 (1976). 

An employee was detailed to a temporary duty station to which he com­
muted on a daily basis. Since he traveled away from his official duty 
station on behalf of his employing agency, he is deemed to be working 
when traveling under the FLSA, 29 us.c ^ 2 0 1 - 2 1 9 , and is entitled to be 
compensated for the excess of the time spent in travel to the temporary 
duty station over the time for his normal home-to-official-duty-station 
conunuting. B-189883, November 7, 1978. 

A nonexempt employee under the Fair Labor Standards Act (FLSA), who 
drives a govemment vehicle between a temporary duty site and lodgings 
during hours outside of the normal 40-hour workweek, is not entitled to 
overtime pay under the FLSA, even though the driver transports another 
employee, since use of the govemment vehicle cannot be considered a 
requirement of the employee's job. Naval Undersea Warfare Engineering 
Station, 68 Comp. Gen. 535 (1989). 

f. Travel during regularly scheduled administrative workweek 

Three Navy employees completed temporary duty in Scotland on Friday, 
the last day of their "regularly scheduled administrative workweek," 
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and returned to United States on Saturday, a nonworkday. Travel on 
nonworkday which is within 7-day workweek is compensable under 
Fair Labor Standards Act. "Regularly scheduled administrative work­
week" is a concept under Title 5, United States Code, and has no appli­
cation to the Fî A. 60 Comp. Gen. 90 (1980). 

g. As part of regular shift—call back 

A civilian Wage Grade employee had finished his regular shift, but had 
not yet entered his car to return home, when he was directed to retum 
to work for an emergency. Since this was a continuation of his regular 
shift and not a retum to his place of employment, the employee is only 
entitled to overtime compensation for the time he actually worked and 
not to 2 hours "call-back" overtime compensation. Walter D. Oxford, 
B-220330, September 11, 1986. 

h. Administrative compromise settlement 

Electronics Maintenance Technician employed by the Federal Aviation 
Administration (FAA) claims additional Fair Labor Standards Act (FLSA) 
compensation. The employee's original entitlement was based on an 
administrative compromise settlement of an action filed by similarly sit­
uated employees. Employee's claim is denied in the absence of evidence 
that the FAA acted unreasonably in its implementation of the compro­
mise settlement for claimant here and the other 3,000 similarly situated 
employees. Further, employee has not met his burden of proof to show 
that meal and sleep periods were not bona fide. Paul E. Laughlin, 
B-170264, September 22, 1986. 

D. Compensatory Time i. statutory authority 

Section 5543 of Title 5, United States Code, provides that: 

"(a) The head of an agency may— 

"(1) on request of an employee, grant the employee compensatory time off from his 
scheduled tour of duty instead of payment for an equal amount of time spent in 
irregular or occasional overtime work; and 
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"(2) provide that an employee whose rate of basic pay is in excess of the maximum 
rate of basic pay for GS-10 shall be granted compensatory time off from his sched­
uled tour of duty equal to the amount of time spent in irregular or occasional over­
time work instead of being paid for that work under section 5542 of this title. 

"(b) The Architect of the Capitol may grant an employee paid on an annual basis 
compensatory time off from duty instead of overtime pay for overtime work." 

2. Relationship to FLSA 

Two nonexempt employees of the Department of the Interior earned 
overtime for travel under the Fair Labor Standards Act, 29 u.s.e. § 201 -
219, but not under Title 5, United States Code. Agency attempted to 
grant compensatory time off in lieu of paying overtime due to a need to 
conserve available funds. Since there is no authority for granting com­
pensatory time off under the Fair Labor Standards Act where entitle­
ment to overtime pay accmes solely under the act, a need to conserve 
funds does not serve as a basis to permit the granting of compensatory 
time off in lieu of paying the overtime compensation due. Matter of 
Barnitt, 58 Comp. Gen. 1 (1978) distinguished. Jacquelyn D. Cmce and 
Christopher F. Perry, B-207446, November 10, 1982. 

3. Aggregate salary limitation 

Compensatory time granted to employees pursuant to 5 u.s.c § 5543 for 
irregular or occasional work, for which overtime compensation is due, is 
subject to the aggregate salary limitation in 5 u.s.e. § 5547 which pro­
hibits payment of overtime to employees whose rate of basic compensa­
tion equals or exceeds the maximum scheduled rate of basic 
compensation for grade GS-15. 37 Comp. Gen. 362 (1957). 

To determine whether any portion of the compensatory time in lieu of 
overtime must be forfeited on account of the aggregate salary limitation 
in 5 u.s.e. § 5547, it is necessary to ascertain the number of overtime 
hours for which the employee is entitled to receive compensation at the 
overtime rate applicable to his basic salary rate before reaching the pro­
rated aggregate limitation for the pay period in which the overtime 
work was performed. Such number of overtime hours constitutes the 
maximum number of hours of compensatory time which may be credited 
to the employee in that pay period in lieu of overtime compensation. 
37 Comp. Gen. 362 (1975). 
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Employees who take more compensatory time than is proper because of 
an erroneous credit on account of the aggregate salary limitation are not 
required to have the excessive compensatory leave automatically con­
verted to annual leave since the granting of annual leave is a matter of 
administrative discretion. 37 Comp. Gen. 362 (1957). 

An exempt employee assigned to attend international conferences may 
be granted compensatory time in lieu of overtime for hours in excess of 
8 in a day or 40 in an administrative workweek if such hours can be 
properly identified and officially approved. However, to the extent that 
the overtime hours for which compensatory time is granted would cause 
the employee's rate of pay to exceed the aggregate salary limitation in 
5 U.S.C § 5547, for any pay period, such compensatory time was errone­
ously granted. Either the employee's annual leave balance may be 
reduced by the amount of compensatory time erroneously granted and 
used; or altematively, the govemment may recoup the amount paid for 
compensatory time enoneously granted. Recoupment of erroneous pay­
ments may be considered for waiver pursuant to 5 u.s.c. § 5584, and Part 
91, Title 4, Code of Federal Regulations. 58 Comp. Gen. 571 (1979), and 
B-192839, May 3,1979. 

For the purposes of section 5547, the gross compensatory time earned in 
a pay period is used in determining whether the employee's aggregate 
rate of pay exceeds the maximum rate for grade GS-15. The agency may 
not use the net amount of compensatory time, the hours earned less 
those used during the pay period, for this determination. Department of 
the Army, B-211286, October 2, 1984. 

4. Statutory authority for compensatory time off for religious holidays 

Employees whose salaries have reached the statutory limit may eam 
and use compensatory time for religious observances under 5 u.s.c 
§ 5550a, despite fact that they are not otherwise entitled to premium 
pay or compensatory time. In granting the authority for federal 
employees to earn and use time for religious purposes. Congress 
intended to provide a mechanism whereby all employees could take time 
off from work in fulfillment of their religious obligations, without being 
forced to lose pay or use annual leave. Since section 5550a involves 
mere substitution of hours worked, rather than accrual of premium pay, 
we conclude that compensatory time off for religious observances is not 
premium pay under Title 5, United States Code, and, therefore, is not 
subject to aggregate salary limitations imposed by statute. General Ser-
vices Administration, 62 Comp. Gen. 587 (1983). 
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5. Discretionary authority to grant overtime 

The provisions of 5 use. § 5543(aX2) are discretionary with the head of 
the agency; Thus, an agency would have authority to pay overtime com­
pensation to some employees and require the granting of compensatory 
time instead of pay to other employees. B-176118, October 5,1972. 

Joint submission from agency and union asks whether employees may 
receive compensatory time off for regularly scheduled overtime work. 
We hold that both law, 5 use. § 5543, and regulations, 5 C.FR. § 550.114, 
preclude the granting of compensatory time off for overtime other than 
that which is inegular or occasional. Compensatory Time Off for Regu­
lariy Scheduled Overtime, B-212486, October 31, 1983. 

6. Failure to use compensatory time 

a. Within authorized period 

An agency may prescribe a time limit for the use of compensatory time. 
The fact that a supervisor exceeded his authority in allowing an 
employee to take compensatory time after the prescribed time period 
has expired does not constitute a basis for refund of moneys deducted 
from his final salary payment for compensatory time taken after the 
expiration ofthe prescribed time. B-183246, April 10, 1975. 

Inasmuch as the option to receive overtime compensation or to elect to 
be granted compensatory time off in lieu thereof expressly is vested in 
the employee under 5 us.c § 5543, when proper administrative regula­
tions have been prescribed pursuant to said section, the administrative 
office generally may not fix a date, retrospectively effective, termi­
nating an employee's right to compensatory time off so as to require him 
to accept overtime compensation. 26 Comp. Gen. 750 (1947). 

b. Beyond employee's control 

Until compensatory time off is granted or is tendered by the agency and 
refused by the employee, the obligation to pay overtime compensation is 
not extinguished. B-159597, August 2, 1966. 

An employee may be paid overtime pay in lieu of compensatory time 
which he was unable to use due to reasons beyond his control, such as a 
shortage of manpower in his office. B-183751, October 3, 1975. 
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An employee, requesting reconsideration of that portion of decision 
B-183751, October 3, 1975, which disallowed his claim for payment of 
550 hours of forfeited compensatory time, presented evidence showing 
that compensatory time was lost during a series of consecutive pay 
periods in which additional compensatory time was authorized. Simulta­
neous forfeiture and acquisition of compensatory time over a series of 
consecutive pay periods is sufficient evidence of exigency of service to 
preclude forfeiture under 5 C.F.R. § 550.114(c). B-183751, October 19, 
1976. 

7. Relation to premium pay under 5 u.s.e. § 5545(c)(2) 

Since premium compensation payable by reason of an employee's quali­
fying for administratively uncontrollable overtime is the only form of 
premium compensation properly payable for such an employee's irreg­
ular or occasional work, there is no authority for granting compensatory 
time off for irregular or occasional overtime work so long as the 
employee is receiving premium compensation on an annual basis for 
administratively uncontrollable overtime. B-164689, March 26,1976. 

8. Improper use of compensatory time 

Employees who improperly used compensatory time instead of receiving 
overtime pay for regularly scheduled overtime are entitled to the differ­
ence between the amount of overtime compensation they should have 
received and the value of the compensatory time used. 53 Comp. 
Gen. 264(1973). 

9. National Guard technicians 

Air National Guard technicians, whether they are Wage, non-graded, or 
General Schedule employees, who for a 12-hour workday receive 4 
hours compensatory time for work in excess of 8 hours a day or receive 
compensatory time for an 8-hour Sunday tour of duty, are not entitled 
to environmental differential pay, night shift differential pay, or pre­
mium pay. Section 709(g) of Title 32, U.S. Code, in authorizing the Secre­
tary concerned to prescribe the hours of duty for the technicians and to 
fix their basic compensation or additional compensation, provides for 
the granting of compensatory time in an amount equal to the time spent 
in irregular or overtime work, with no compensation for the compensa­
tory time, since the compensatory time is intended to be in lieu of over­
time or differential pay for additional hours of work. 50 Comp. Gen. 847' 
(1971). 
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Under 32 u.s.c § 709(g)(2), National Guard technicians are entitled to 
compensatory time in an amount equal to time spent in inegular or 
occaisional overtime work. Even though the traveltime of technicians 
was not hours of work under 5 u.s.c § 5542(bX2), and notwithstanding 
that 32 use. § 709(gX2) excludes National Guard technicians from the 
overtime pay provisions of FLSA, the concept of hours of work under 
FLSA is applicable in determining their entitlement to compensatory time 
under 32 use. § 709(gX2). Thus, a technician who performs travel 
which is "hours of work" under FLSA is entitled to compensatory time 
under 32 u.s.c § 709(gX2). B-191691, March 21, 1979. 

10. Part-time employees 

Except in limited circumstances where prohibited for nonexempt 
employees under FLSA, part-time employees may be granted compensa­
tory time off in lieu of overtime compensation for irregular or occasional 
overtime work performed in excess of 40 hours in an administrative 
workweek and 8 hours in a day. 5 use. §§ 5542 and 5543. A part-time 
employee may not be granted comi>ensatory time off simply because he 
works hours in excess of his regular part-time tour of duty. 59 Comp. 
Gen. 237 (1980). 

11. Transferred employee 

Under 5 use. § 5543, former employees of the National Housing Agency 
who were transferred, either voluntarily or involuntarily, to the Office 
of the Housing Expediter pursuant to Executive Order No. 9820, prop­
erly may be credited with the compensatory time off to which they were 
entitled on the date of transfer. 26 Comp. Gen. 750 (1947). 

12. District court employees 

A former employee of a United States district court claims reimburse­
ment for unused compensatory time upon separation on the basis of an 
agreement between herself and the Clerk of the Court. Her claim is 
denied. The employee was appointed by the Clerk of the Court under 
provisions of 28 u.s.e. § 751(b), to a position outside the competitive ser­
vice, so that compensatory time and overtime provisions in Title 5, 
United States Code, do not apply. Her compensation is fixed pursuant to 
statutory authority in 28 U.S.C. § 604(aX5), and there is no provision for 
payment for overtime or accmed compensatory time in the statute or 
implementing regulations. Federal employment relationship is statutory. 
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Subchapter II—Other 
Premium Pay 

not contractual, and govemment is not bound by the unauthorized acts 
of its agents. Debra Ruth Wolm, B-226173, August 20,1987. 

13. Separated employee 

The date of separation stated in an enriployee's advance notice of separa­
tion due to reduction in force may be administratively extended so as to 
include periods covered by the compensatory time off eamed by the 
employee pursuant to 5 u.s.c. § 5543. However, where, due to reasons 
beyond the control of the employee, compensatory time off is not taken 
prior to separation and no extension of the date is granted, overtime 
compensation should be paid in lieu of the compensatory time off. 
26 Comp. Gen. 750 (1947). 

14. Relationship to FLSA 

NSA solicited a nonexempt employee under FLSA to volunteer to work 
overtime supervising cleaning crews in a restricted area with the under­
standing he would receive compensatory time off in lieu of overtime. No 
funds were available to pay overtime, and overtime would not have 
been performed without a volunteer willing to accept compensatory 
time off. The employee knew that in lieu of overtime compensation he 
would receive compensatory time off under 5 u.s.c § 5542. He is not enti­
tled to additional pay under FLSA, since he is also entitled to overtime 
pay under Title 5, United States Code, equal to or greater than his FLSA 

entitlement. In such case the regulations provide that the employee may 
voluntarily accept compensatory time as full remuneration for overtime 
performed. There is no violation of the FLSA, 29 u.s.e. ̂  201 - 219, in 
giving compensatory time off under such circumstances. 58 Comp. 
Gen. 1 (1978). 

A. Night Pay Differential i- statutory authority 

Title 5, u.s.c, § 5545 generally provides for night pay differential as 
follows: 
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"(a) Except as provided by subsection (b) of this subsection, nightwork is regularly 
scheduled work between the hours of 6:00 p:m. and 6:00 a.m., and includes— 

"(1) periods of absence with pay during the hours due to holidays; and 

"(2) periods of leave with pay during these hours if the periods of leave with pay 
during a day period total less than 8 hours. 

"Except as otherwise provided by subsection (c) of this section, an employee is enti­
tled to pay for nightwork at his rate of basic pay plus premium pay amounting to 10 
percent of that basic rate. This subsection and subsection (b) of this section do not 
modify section 5141 of title 31, or other statute authorizing additional pay for 
nightwork. 

"(b) The head of an agency may designate a time after 6:00 p.m. and a time before 
6:00 a.m. as the beginning and end, respectively, of nightwork for the purpose of 
subsection (a) of this section, at a post outside the United States where the cus­
tomary hours of business extended into the hours of nightwork provided by subsec­
tion (a) of this section." 

2. Regulations for night work 

See PPM regulations defining "regularly scheduled." 5 C.F.R. Parts 550 
and 610. 

3. Basic compensation determination 

With respect to employees working rotating shifts who are converted 
from Wage Board to General Schedule positions, only those employees 
actually working and being paid for night shift work at the time of con­
version may be entitled to the inclusion of night differential as basic 
pay. 51 Comp. Gen. 641 (1972). 

It is necessary to distinguish between the situation where an employee's 
position is converted from the Wage Grade to the General Schedule and 
the situation where a Wage Grade employee is transfened or promoted 
to a position in the General Schedule. 

The former action is controlled by 5 C.F.R. Part 539 and the latter is con­
trolled by 5 CFR. Part 531. Because of the particular language of 5 C.F.R. 
§ 539.203, this Office has held that under Part 539 an employee's rate of 
basic pay is determined at the time of conversion. See 51 Comp. 
Gen. 641 at 643 (1972). Part 531 does not contain similar language. 
Rather, section 531.203 clearly does not contemplate computing the 
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highest previous rate on the basis of the rate of basic pay received 
immediately prior to the personnel action. 59 Comp. Gen. 209, 211 
(1980). 

Thus we have no objection to averaging method for computation of 
highest previous rate upon promotion from Wage Grade position to Gen­
eral Schedule position where employee has worked rotating shifts and 
has received night differential. The averaging method was arrived at in 
order to complete action on United States district court's consent order 
of remand requiring the agency to include night differential in com­
puting the highest previous rate. We have no objection to proposed 
method since pay rates under that method would not exceed those 
authorized under 5 C.F.R. Part 531. 59 Comp. Gen. 209 (1980). 

4. Special shifts 

Night differential under 5 u.s.c § 5545(a) may not be paid to employees 
who worked occasional overtime at night during a regularly scheduled 
tour of duty, but not their own, on or after Febmary 28,1983. Effective 
that date, OPM regulations implementing 5 U.S.C. § 5545(a) limit the pay­
ment of night differential for "regularly scheduled" work to night work 
performed by an employee during his own regularly scheduled adminis­
trative workweek. James Barber, 63 Comp. Gen. 316 (1984). 5 C.F.R. 

§ 560.122(d). 

5. Variable tour 

Army White Sands Missile Range often assigns General Schedule 
employees to "variable tour" when hours of work will change fre-~ 
quently. While assigned to a "variable tour," an employee frequently 
performs overtime and nightwork. White Sands considers any overtime 
involved to be "regularly scheduled," but it considers night differential 
to be "regularly scheduled" only when an employee works two or more 
periods of night work in a week. Under the circumstances we hold that 
any night work performed during a variable tour is also "regularly 
scheduled," since it occurs with the same frequency or "regularity" as 
does the overtime worked by the employee. B-198260, September 29, 
1981. 

Employee of FCC performed nightwork in connection with temporary 
duty assignments every month or so. In the absence of established tour 
including nightwork, employee may be paid night differential under 
5 u.s.c. § 5545(a) if it is considered "regularly scheduled." That it was 
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performed during temporary duty or on overtime does not affect the 
employee's entitlement to night differential. B-199129, March 5, 1981. 

6. Approval requirements 

A Customs Service employee was assigned a long-term project lasting 
nearly 3 years in which a substantial amount of overtime was per­
formed on an almost nightly basis. The fact that the supervisor did not 
specifically approve the employee's schedule in advance does not bar 
him from recovering night differential pay. Considering the regularity of 
the night work, the long duration of its performance, and the knowledge 
of the Customs Service that it would be required, we hold that the work 
was regularly scheduled within the meaning of 5 u.s.c § 5545(a) and is 
compensable at night pay rates. Frank Newell, B-208396, March 1, 1983. 

7. Employees covered 

a. Summer aids 

.Temporary Summer Aids appointed in the excepted service under 5 C.F.R. 
§ 213.3102(v) may be paid night differential. There is nothing to specifi­
cally exclude Summer Aids from the definition set forth at 5 use. § 5541 
of employees entitled to receive premium compensation under Sub­
chapter V, Chapter 55, of Title 5 of the United States Code. 58 Comp. 
Gen. 638(1979). 

b. First-40-hour employees 

Diplomatic courier with first-40-hour workweek, which could not 
entirely be controlled administratively, is entitled to night differential, 
since he was called upon to perform night work virtually every week, 
albeit not in any predictable manner, and such work was so habitual and 
recurrent that it could be said to be "regularly scheduled work" at night. 
B-181237, April 15, 1975. 

8. Foreign Service nationals—discretionary 

The Director, Voice of America (VOA), is advised that there is no 
authority to retroactively grant payment of a night differential to VOA 
Foreign Service nationals employed on the Island of Antigua.prior to the 
effective date such premium compensation was specifically authorized 
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by headquarters or was included in a local compensation plan. Such pay­
ment of night differential is discretionary, and an increase in compensa­
tion resulting from an exercise of discretionary administrative authority 
is payable only on or after the effective date of the increase or specific 
authorization, in this case March 16, 1986. VOA Relay Station, Antigua, 
B-227411,May 19, 1988. 

B. H o l i d a y P a y l- Statutory authority 

Title 5, U.S. Code, § 5546 provides in part that: 

"(b) An employee who performs work on a holiday designated by Federal statute, 
Executive order, or with respect to an employee of the government of the District of 
Columbia, by order of the District of Columbia Council, is entitled to pay at the rate 
of his basic pay, plus premium pay at a rate equal to the rate of his basic pay, for 
that holiday work which is not— 

"(1) in excess of 8 hours; or 

"(2) overtime work as defined by section 5542(a) of this title. 

"(c) An employee who is required to perform any work on a designated holiday is 
entitled to pay for at least 2 hours of holiday work. 

"(d) An employee who performs overtime work as defined by section 5542(a) of this 
title on a Sunday or a designated holiday is entitled to pay for that overtime work in 
accordance with section 5542(a) of this title. 

"(e) Premium pay under this section is in addition to premium pay which may be 
due for the same work under section 5545(a) and (b) of this title, providing premium 
pay for nightwork." 

2. Gradual retirement plan 

A regularly scheduled full-time employee participated in one of his 
agency's gradual retirement plans, which permitted him to work 3 days 
a week and take leave without pay (LWOP) on the other 2 days (Wednes­
days and Fridays). In November 1982, there were two Thursday holi­
days for which he claims pay entitlements on basis that only occurrence 
of the holiday prevented him from working. Where an employee has and 
must maintain a minimum schedule, he may be paid for a workday des­
ignated as a holiday, even though bounded by scheduled LWOP days. 
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56 Comp. Gen. 393 (1977) and B-206655, May 25,1982, distinguished. 
Richard A. Wiseman, 62 Comp. Gen. 622 (1983). 

3. In lieu of days 

a. Sunday 

Executive Order No. 11,582, Febmary 11,1971, provides that whenever 
a holiday falls on a Sunday, employees whose basic workweek does not 
include Sunday shall be excused on the next workday of the employee's 
basic workweek. 

Title 5 of the U.S. Code, § 6103(b), which provides that when holidays 
fall on Saturday the preceding day may be considered a holiday, is 
applicable to holidays which fall on the regular weekly nonworkday 
which is in lieu of Sunday. Therefore, employees who had a regular 
weekly tour of duty Sunday through Thursday and who had July 3 and 
July 4,1959, off, and worked on Sunday, July 5,1959, come under sec­
tion 4(b) of Executive Order No. 10,358 (now section 3(b) of Executive 
Order No. 11,582, supra) which provides that when a holiday falls on a 
regular weekly nonworkday in lieu of Sunday, the next workday will be 
considered a holiday, and such employees are entitled to holiday com­
pensation for work on such day. 39 Comp. Gen. 253 (1959). 

b. Saturday 

When a holiday falls on Saturday, the preceding day, Friday, is desig­
nated as the legal public holiday for employees whose basic workweek is 
Monday through Friday. 5 use. § 6103(b). 

Federal Communications Conunission employee performed ship inspec­
tion duties on Saturday, November 11, 1978 (Veterans Day)—a holiday. 
Pursuant to 5 u.se. § 6103(bXl) (1976), employee had received Friday, 
November 10,1978, as a paid holiday off. Employee is not entitled to 2 
days additional holiday pay for work on Saturday because meaning of 
term "holiday" in controlling agency regulation requires reference to 
5 use. § 6103 to detennine established legal public holidays. Section 
6103(bXl) provides that instead of a holiday that occurs on Saturday, 
the Friday immediately before is a legal public holiday. 61 Comp. Gen. 3 
(1981). 
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c. Inauguration Day 

The fact that Inauguration Day, January 20 of each fourth year after 
1965, is prescribed in 5 us.c § 6103(c) as a legal public holiday for fed­
eral employees in the District of Columbia and specified ac^acent areas 
does not require regarding Friday, January 19, 1973, as a legal holiday 
for the purposes of 5 use. § 6103(b), which substitutes other days as 
legal holidays for the purpose of statutes relating to the pay and leave 
of federal employees for those holidays enumerated in 5 use. § 6103(a) 
that fall on nonworkdays, such as the Friday immediately before a Sat­
urday holiday. Not only does the listing of public holidays in section 
6103(a) not include Inauguration Day, the legislative history of subsec­
tion (c) indicates no additional legal holiday was intended and that only 
the working situation of employees around the metropolitan area of the 
District of Columbia would be affected. 51 Comp. Gen. 586 (1972). 

Employees stationed in Fairfax City, Virginia, who worked on Inaugura­
tion Day, Monday, January 21, 1985, are entitled to holiday premium 
pay. Although Fairfax City is not mentioned in section 6103 of Title 5, 
United States Code, the legislative history indicates the statute was 
intended to authorize the inaugural holiday for employees working in 
the geographic locale of Fairfax City. Defense Investigative Service, 
64 Comp. Gen. 679(1985). 

d. Other than Monday-throUgh-Friday tour of duty 

Employees whose regularly scheduled nonworkdays were Sunday and 
Monday during the period when the holidays of December 24,1956, and 
January 21, 1957 (both Mondays), occurred are not entitled to an extra 
day off for each of the holidays on the basis of an administrative desig­
nation that Monday was in lieu of Sunday within the meaning of section 
4(b) of Executive Order No. 10,358 (now section 3(b) of E.O. 11,582), 
5 use. § 6103 note, which permits the designation of a regular weekly 
nonworkday in lieu of Sunday only when Sunday is a workday in the 
basic workweek. 37 Comp. Gen. 554 (1958). 

Employees regularly scheduled to work Tuesday through Saturday, 
with "back to back" workweeks—10 duty days, 4 off days—having for 
the week beginning Febmary 14, 1965, worked Sunday through 
Thursday, the substitute holiday for Washington's Birthday (Monday, 
Febmary 22) is the last workday (Thursday, February 18) pursuant to 
5 use. § 6103(b), which provides that the workday immediately pre­
ceding the regular weekly nonworkday is the designated day in lieu of 
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the holiday for employees scheduled to work other than Monday 
through Friday, Sunday not being a scheduled workday. Excusing the 
employees Tuesday, Febmary 23, was not authorized under section 4(b) 
of Executive Order No. 10,358 (now section 3(b) of E.O. 11582), and the 
employees who worked on Thursday, Febmary 18, are entitled to hol­
iday premium pay for that day and are chargeable with annual leave for 
absence on Tuesday, Febmary 23. 44 Comp. Gen. 803 (1965). 

e. Resignation effect 

An employee whose resignation takes effect at the close of business 
July 3, 1959, is entitled to compensation even though excused for that 
day under Executive Order No. 10,825, June 12, 1959. 38 Comp. 
Gen. 869(1959). 

4. No right to holiday work 

There is no requirement that an agency must work an employee on a 
holiday when the employee's weekly schedule of work includes such a 
holiday. Therefore, even though the employee prefers to work the hol­
iday, his agency is not illegally depriving him of holiday pay when he is 
ordered not to work such holiday. The purpose of establishing holidays 
is to give employees the benefit of time off on such days without loss of 
regular compensation and not to establish an additional form of compen­
sation represented by premium pay for holidays worked. B-172920, 
August 11,1971. 

5. Only 1 day is considered holiday 

An Alaska Railroad employee whose scheduled tour of duty at begin­
ning of the workweek of Sunday, December 30, 1973, to Saturday, 
January 5, 1974, was Sunday and Saturday off and work on the other 
days, and was changed on Wednesday, January 2, 1974, to Monday and 
Tuesday off and work on the other days, is not entitled to holiday pay 
for January 2,1974, which would have been a day off in lieu of January 
1,1974, under new tour since the change in his workweek may not ret­
roactively affect employee's holiday pay entitlement and he had already 
been paid holiday pay for January 1, 1974. B-181188, Febmary 26, 
1975. See also 61 Comp. Gen. 3 (1981). 
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6. Separation immediately preceding holiday 

When the employment relationship had been terminated by reason of 
resignation or retirement prior to a holiday, a former employee is not 
entitled to pay for the holiday. Nor is an employee who is separated and 
is thereby entitled to a lump-sum payment under 5 u.s.e. § 5551, and 
whose period of projected annual leave for the lump-sum payment 
extended through the close of business on July 3, 1967, entitled to com­
pensation for the July 4 holiday. 47 Comp. Gen. 147 (1967). 

7. Hours of work compensable as holiday pay 

An employee who had a regular tour of duty from 8 a.m. to 4:30 p.m. 
and who performed travel which was worked on a holiday from 3:10 
a.m. to 10:30 a.m. is entitled to overtime compensation for the work per­
formed between 3:10 a.m. and 8 a.m. and holiday premium pay for the 
work performed between 8 a.m. and 10:30 a.m. Holiday premium pay is 
limited to work on a holiday within the employee's regular tour of duty, 
and overtime compensation may be paid for any other work done on the 
holiday. 50 Comp. Gen. 519 (1971); 38 Comp. Gen. 560 (1959); and 
37 Comp. Gen. 1 (1957). See also B-188686, May 11, 1978. 

An employee who, on a holiday, is called back to work for five separate 
periods of service within the prescribed daily tour of duty is entitled to 
holiday compensation for at least 2 hours of service under 5 U.S.C. 
§ 922(b) (now 5 u.s.c § 5546(c)), subject to the limitation in 5 U.S.C. 
§ 922(a) (now 5 u.s.c. § 5546(bXl)). 38 Comp. Gen. 560 (1959). 

Where an employee was not placed on a "first-40-hour tour of duty" but 
had a nonstandard tour of duty under which he was regularly scheduled 
to work 4 hours on the Friday before Saturday, Christmas 1976, the 
employee is entitled to holiday premium pay only for the 4 hours actu­
ally worked. There is no legal requirement that the employee be given 8 
hours of holiday entitlement for each federal holiday. If the employee 
worked overtime hours in excess of the 4 hours regularly scheduled on 
the Friday, he is entitled to overtime pay for those hours and not to 
holiday premium pay. B-191561, October 3,1978. 
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8. Multiple shifts 

a. Workday defined 

The definition of "workday" for holiday purposes in Executive Order 
No. 11,582, does not contemplate a situation where two of the shifts in 
an employee's basic workweek commence on a holiday and, therefore, 
the question of which one of the two shifts is to be considered as falling 
on a holiday is a matter for administrative regulation and determina­
tion. 32 Comp. Gen. 191 (1952). See also B-114643, October 5, 1953 and 
34Comp. Gen. 502(1955). 

b. Three shifts in 24 hours 

Proposal to grant holiday benefits to constmction project inspectors— 
employed on a three-shift basis for 24-hour periods, with the shifts at 8 
a.m., 4 p.m., and 12 midnight—by considering the three shifts in the 
24-hour workday unit as falling on the same calendar day so that the 
effect would be to allow time off with pay to third-shift employees for 
work wholly outside a federal holiday and to deny holiday pay for work 
by third-shift employees on a shift wholly within a holiday may not be 
approved. However, there would be no objection to a proposal to change 
the three tours of duty by a short period (for example: the third shift 
could be fixed at 11:59 p.m. to 7:59 a.m.) so that holiday time off and 
holiday pay would be within the scope of section 6 and 7, Executive 
Order No. 10,358 (now sections 5 and 6 of E.O. 11,582). 38 Comp. 
Gen. 499 (1959). 

c. Shift spans 2 calendar days 

Employee worked 8-hour shift beginning 11 p.m. immediately preceding 
holiday. The agency paid holiday pay for 7 hours which represented the 
hours worked on the holiday. If the shift beginning 11 p.m. was his reg­
ular shift, the employee is entitled to 8 hours of holiday pay as Execu­
tive Order No. 11,582 provides that employees who work a regular tour 
of duty which extends over 2 workdays shall have their regular tour of 
duty considered their holiday. Kenneth W. Swartley, B-202626, June 15, 
1982, sustained on reconsideration in Kenneth W. Swartley, B-202626, 
September 4, 1984. 
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9. During training 

While 5 u.s.c § 4109 prohibits holiday pay for time spent in training, 
three Defense Supply Agency employees who attended training courses 
on a legal holiday, November 11, 1969, in nongovernment facilities may 
be paid holiday pay for November 11, 1969. The training comes under 
the exception to the prohibition against the payment of premium pay 
exemption in FPM Chapter 410, Subchapter 6-2b, where the costs of 
training, premium pay included, are less than the costs of the same 
training confined to regular work hours. The record shows it would cost 
less (including premium pay) to have employees attend classes 
November 11, 1969, rather than make arrangements for them to attend 
training classes during regular work hours. B-168528, January 2, 1970. 

10. During travel 

Time spent in travel on a holiday which meets the requirement of 5 u.s.e. 
§ 5542(b)(2)(B) would qualify as work within the meaning of 5 u.se. 
§ 5546(b) and would be compensated at holiday premium pay rates. 
50 Comp. Gen. 519, ,524 (1971) and B-168726, January 28,1970. 

11. First-40-hour employees 

Employees whose basic workweek consists of the first 40 hours worked 
during any administrative workweek since they have unpredictable and 
uncertain daily work tours, are not covered by (5 u.s.c. § 6103(b)), or 
-Executive Order No. 10,358 of June 9,1952 (now E.O. 11,582), which 
provide holiday benefits when a holiday occurs on either Saturday or 
Sunday. Neither section 6103(b) nor the executive order apply to other 
than employees having regularly scheduled duty hours and days and 
regularly scheduled weekly nonworkdays. Absent clarifying legislation, 
first-40-hour employees having no regular hours of duty or regular 
nonworkdays may not be given holiday benefits during each week in 
which a holiday occurs without regard to the day on which the holiday 
falls or the days on which the employee works by authorizing 40 hours 
of pay for 32 hours of work or allowing 8 hours holiday compensation 
after 40 hours or more work. 44 Comp. Gen. 167 (1964). 

A first-40-hour employee who works 8 hours on a Wednesday which is a 
holiday is entitled to 8 hours holiday compensation, except that no hol­
iday compensation may be paid for any hours of work compensable as 
overtime. 44 Comp. Gen. 167 (1964). 
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When a holiday falls on Saturday and the preceding Friday is the "des­
ignated holiday," pursuant to 5 us.c § 6103(b), a first-40-hour employee 
who works the final 8 hours of his 40-hour week on the Friday being 
observed as a holiday in lieu of the holiday falling on Saturday is enti­
tled only to his regular basic rate of compensation for his services on 
such Friday. 44 Comp. Gen. 167 (1964). 

Having completed only 32 hours of work before a Friday observed as a 
holiday in lieu of a Saturday holiday under 5 u s e § 6103(b), a 
first-40-hour employee is not entitled to 8 hours compensation without 
charge to leave if he does not work on Friday unless he is prevented 
from working on that day because the office is closed, and should the 
employee work on Saturday he would be entitled either to holiday pay 
or overtime pay depending upon whether he was paid for the preceding 
Friday. 44 Comp. Gen. 167 (1964). 

12. New appointees 

The entitlement of a new appointee to pay for a holiday on which he 
performs no service is dependent, in the first instance, upon whether at 
the time of the occurrence of such holiday he in fact holds a position 
under the United States. The appointment alone does not vest him with 
the position. Before an employment relationship is established there 
must have been an acceptance of the appointment. The acceptance may 
be made by verbal affirmation, taking the oath of office, assumption of 
the duties of the position, or by some other overt act. If in fact there is 
evidence which establishes that any particular employee actually 
accepted the tendered appointment, either verbally or otherwise on 
Sunday, then he would be entitled to pay for the Monday holiday, not­
withstanding that he did not take the oath of office and report for duty 
until Tuesday, and there would be no administrative discretion to deny 
him pay for the Monday. 45 Comp. Gen. 660 (1966). 

13. Part-time employees 

Regular part-time employees are entitled to holiday premium pay for 
work performed during their regular prescribed hours of work on any 
holiday occurring within their regular tour of duty. 26 Comp. Gen. 690 
(1947). 

The holiday benefit provisions of Executive Order No. 10,358, June 9, 
1952, are for application only to employees who have a regularly estab­
lished basic workweek of at least 40 hours and do not apply to part-time 
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employees, such employees being entitled to holiday benefits on the 
same basis as that existing prior to the promulgation of the order. 
32Comp. Gen. 378(1953). 

14. Temporary employees 

Temporary employees, (those appointed for limited periods of not in 
excess of 90 days), are not regular employees within the meaning of 
5 u.s.c § 6104 and are not entitled to their regular compensation when 
prevented from working on holidays. 34 Comp. Gen. 235 (1954). This 
rule applies only to regular employees whose compensation is fixed on a 
rate per day, per hour, or on a piecework basis, and has no application 
to employees whose compensation is fixed on a per annum basis. 
25 Comp. Gen. 877 (1946). Accordingly, an employee appointed on 
June 5, 1972, for a temporary period not to exceed August 31,1972, to 
the position of operations research analyst, GS-13, step 6, at the per 
annum salary rate of $21,862, is entitled to pay for the July 4 holiday on 
which he performed no work. B-177093, November 9, 1972. See also 
19 Comp. Gen. 337 (1939); 31 Comp. Gen. 565 (1952); and 32 Comp. 
Gen. 304(1952). 

15. Per diem employees/experts and consultants 

Experts and consultants employed on a per diem basis are not entitled to 
compensation for holidays not worked in the absence of a contractual 
provision so providing. B-131259, January 23, 1976 and 28 Comp. 
Gen. 727(1949). 

An expert contended that he was employed on an annual basis and 
claimed pay for holidays not worked. Although the expert's Standard 
Form 50 showed both annual and daily rates, he was employed on a per 
diem basis since the annual rate was entered on his SF-50 for payroll 
computer purposes only and the SF-50 contained no provision for pay­
ment for holidays not worked: Accordingly he is not entitled to payment 
for holidays not worked. B-131259, January 23, 1976. 

Consecutive time-limited appointments totaling a period of employment 
in excess of 1 year without a break in service are not extensions of the 
original appointment so as to constitute regular employment and entitle 
an expert employed on a when-actually-employed basis, with regular 
established tour of duty, to compensation for holidays on which no work^ 
was performed under the rule enunciated in 32 Comp. Gen. 177, that an 
employee serving under an indefinite appointment—not limited to 1 
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year or less—is to be regarded as a regular employee within the 
meaning of 5 use; § 6104. 33 Comp. Gen. 371 (1954). 

16. Customs employees 

For the purposes of 19 u.s.c §§ 267 and 1471, which provide premium 
pay for Customs employees, days which are declared by executive order 
to be holidays for govemment employees are not to be considered holi­
days. Accordingly, Customs employees who were paid holiday pay for a 
holiday declared by executive order have received an enoneous pay­
ment of pay. B-153107, October 30,1969 and 26 Comp. Gen. 848 (1974). 

17. FCC ship inspectors 

Days which are declared to be holidays for govemment employees by 
executive order are not to be considered holidays which would entitle 
the employee to the special ship inspectors overtime under 47 use. 
§ 154(f). 61 Comp. Gen. 3 (1981). 

18. Employees receiving standby premium pay 

Although employees receiving annual premium pay under 5 U.S.C. 
§ 5545(c)(1) may be excused from duty on a holiday without charge to 
leave under 56 Comp. Gen. 551 (1977), they may not be paid holiday 
premium pay when required to work on a holiday falling within their 
regularly scheduled tours of duty. The rate of annual premium pay 
which the employee received under 5 u.s.c § 5545(c)(1) includes consid­
eration of the extent to which the duties of his position are made more 
onerous by holiday work requirements. B-189717, November 30, 1977, 
and B-192815, December 7,1978. 

19. Furlough for both workday preceding and following holiday 

Employees placed on furlough for a period including both the workday 
preceding and the workday succeeding a holiday are not entitled to hol­
iday pay. They have been removed from duty without expectation of 
pay and there is no longer a presumption that, but for the holiday, they 
would have worked on that day. However, agencies are cautioned not to 
indiscriminately furlough employees for periods when holidays occur. 
EEOC, B-224619, August 17, 1987. 
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C. Sunday Premium Pay i- Statutory authority 

Pay for Sunday work is provided by 5 u.s.e. § 5546(a) as follows: 

"An employee who performs work during a regularly scheduled 8-hour period of 
service which is not overtime work as defined by section 5542(a) of this title a part 
of which is performed on Sunday is entitled to pay for the entire period of service at 
the rate of his basic pay, plus premium pay at a rate equal to 25 percent of his rate 
of basic pay." 

2. Regulations for Sunday work 

See OPM regulations defining "regularly scheduled." 5 C.F.R. Parts 550 
and 610. 

3. Miscellaneous cases—"regulariy scheduled" 

Employee whose workweek is Monday through Friday but who is on onej 
occasion scheduled for Sunday through Thursday is entitled to premium 
pay for Sunday duty. The term, "regularly scheduled 8-hour period of 
service," as used in 5 us.c § 5546(a) is intended to relate to the 40-hour 
weekly tour of duty generally established for federal employees, nor­
mally 5 working days of 8 hours each. B-178401, June 6, 1973. 

Full-time classified and prevailing rate employees whose regularly 
scheduled tour of duty includes a period of service less than 8 hours, 
any part of which falls between midnight Saturday and midnight 
Sunday, are entitled to premium pay for the number of hours worked 
that are not in excess of the number of hours regularly scheduled for the 
period, as the words, "eight-hour period ofservice," used in subsection 
5546(a) are a limitation upon the number of hours for which premium 
pay may be made for the period of service and not a requirement that an 
employee have a regularly scheduled 8-hour period of duty on the day 
for which the premium compensation is payable. 46 Comp. Gen. 337 
(1966). 

Employee's official hours were 12 midnight to 8 a.m. Monday but she 
worked unofficial hours of 11:30 p.m. Sunday to 7:30 a.m. Monday. 
Because unofficial hours do not satisfy criteria of "regularly scheduled 
work" required by 5 u.s.c. § 5546(a) goveming Sunday premium pay, 
employee is not entitled to Sunday pay. B-185022, January 2, 1976. 
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4. "Sunday" defined 

An Air Force employee whose tour of duty included the period from 
2400 hours Sunday to 0830 Monday and who claimed Sunday premium 
pay on the basis that the Air Force's administrative workweek was 
established as the period between 0001 Sunday and 2400 the following 
Saturday was properly denied Sunday premium pay since 5 u.s.e. 
§ 5546(b) (1964 ed. Supp. IV), defines period at which Sunday premium 
pay is authorized as "period conunencing at midnight Saturday and 
ending at midnight Sunday," and Air Force regulation on departmental 
workweek cannot operate to change established definition of day 
"Sunday" in statute authorizing Sunday premium pay. B-168592, 
Febmary 25, 1970. 

Editor's note: It is noted that although 5 us.c § 5546(a), the Sunday pay 
law presently in effect, does not contain the explanatory language, 
"period commencing at midnight Saturday and ending at midnight 
Sunday," the above-cited decision would appear to be still valid since 
the subsequent change in language was merely made to restate the law 
without substantive change. 

Under 5 use. § 5546(a) an employee who performs work during a regu­
larly scheduled 8-hour period of duty which is not overtime, a part of 
which is performed on Sunday, is entitled to premium pay for Sunday 
work for the entire period of service. Since a 24-hour period may be 
treated as a day, an employee who works shifts split into two 4-hour 
parts separated by. 8 nonduty hours, with each shift spanning 2 cal­
endar days, may be paid in excess of 8 hours of Sunday premium pay. 
Thus, an employee whose Saturday tour of duty includes the periods 
from 4 p.m. to 8 p.m. on Saturday and 4 a.m. to 8 a.m. on Sunday, and 
whose Sunday tour includes the periods from 4 p.m. to 8 p.m. on Sunday 
and 4 a.m. to 8 a.m. on Monday, may be paid for 16 hours of Sunday 
premium pay. B-189040, July 7, 1978. 

5. Work outside basic 40-hour workweek 

An employee whose basic workweek is Monday through Friday from 
midnight to 8 a.m. and whose regularly scheduled workweek includes 
daily overtime from 11 p.m. to midnight of the preceding night is not 
entitled to Sunday premium pay for the 1 hour worked each Sunday 
before midnight. The fact that the FLSA requires overtime to be paid for 
work in excess of 40 hours in a week does not operate to change the 
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employee's basic workweek as established under 5 us.c. § 6101. 
58Comp. Gen. 536(1979). 

Employees, who performed work on Sundays in addition to their basic 
40-hour workweeks and who were paid overtime compensation for the 
additional hours, are not entitled to premium pay under 5 u.s.c. 
§ 5546(a), which authorizes such pay only for nonovertime hours 
worked on Sundays. James Barber, 63 Comp. Gen. 316 (1984). 

6. First-40-hour employees 

The workweek of diplomatic couriers consists of the first 40 hours of 
work in an administrative workweek beginning on Sunday. Although not 
regularly scheduled in the usual sense, work performed by couriers on 
Sunday falls within their basic workweek and may be compensated at 
Sunday premium pay rates for up to 8 hours. 57 Comp. Gen. 43 (1977). 

7. Part-time employees 

Only full-time employees are covered by 5 use. § 5546(a); thus, part-
time employees are not entitled to premium pay thereunder for Sunday 
work. 46 Comp. Gen. 337 (1966). 

8. Leaves of absence 

a. Annual leave 

An employee on an 8-hour regular shift of duty, which included 2 a.m. 
on the last Sunday in April when standard time was advanced 1 hour to 
daylight savings time, who was placed on annual leave for 1 hour so 1 
hour of pay would not be lost, may not be paid Sunday premium pay for 
the 1 hour of annual leave suace 5 use. § 5546 does not authorize pre­
mium pay for a leave status during any part of a regularly scheduled 
tour of duty on Sunday. 53 Comp. Gen. 292 (1973). (See however, 
B-189113, August 2, 1977, under "Effect of daylight savings time," 
below.) 

b. Military duty absence 

Classified and prevailing rate employees whose regularly scheduled 
workweek includes Sunday and who are on military leave as authorized 
by 5 u.s.c § 6323 are entitled to Sunday premium pay while on military 
leave. B-160622, January 13, 1967. 
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c. Effect of daylight savings time 

Daylight savings time began during the employee's regularly scheduled 
tour of duty from midnight to 8 a.m. on Sunday, thus shortening that 
tour to 7 hours. Since the collective-bargaining agreement provided that, 
in such case, the employee would be permitted to work the hour from 8 
a.m. to 9 a.m. in order to work a full 8-hour tour of duty work for that 
hour is considered to be part of the employee's regularly scheduled tour 
of duty. The employee may be paid Sunday premium pay for the full 
8-hour tour of duty rather than for the foreshortened 7 hours. 
B-189113, August 2, 1977. Also see 57 Comp. Gen. 429 (1978). 

d. Employees in Moslem countries 

Overseas employees who regularly work on Sunday in a country that 
observes Friday as its day of rest and worship and who have Friday and 
Saturday off from duty are nevertheless entitled to premium pay for 
work on Sunday under 5 U.S.C. § 5546(a) which specifically authorizes 
premium pay for any regularly scheduled work performed between mid­
night Saturday and midnight Sunday. Entitlement to Sunday premium 
pay is not affected by the customs of the country in which the service is 
performed. 46 Comp. Gen. 660 (1967). 

D. Standby Premium Pay i- statutory authority 

Title 5 of the U.S. Code, § 5545(cXl) provides that the head of an 
agency, with the approval of OPM, may provide that an employee in a 
position requiring him regularly to remain at, or within the confines of, 
his station during longer than ordinary periods of duty, a substantial 
part of which consists of remaining in a standby status rather than per­
forming work, shall receive premium pay for this duty on an annual 
basis instead of premium pay provided by other provisions of Chapter 
55, Subchapter V, of Title 5 of the United States Code, except for irreg­
ular, unscheduled overtime duty in excess of his regularly scheduled 
weekly tour. 

2. Administrative approval requirement 

Employee claimed premium pay for standby duty at his home. Although 
an employee's home may be designated as his duty station for standby 
purposes and although the employee in question was on call after 
normal duty hours, since the head of his agency never authorized, nor 
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did CSC (now OPM) approve, the payment of annual additional compensa­
tion as required by 5 use. § 5545(c)(1), he is not entitled to any pre­
mium pay under that provision. B-182207, January 16, 1975. See also 
Richard F. Briggs, B-215686, December 26,1984. 

3. Basic compensation determinations 

Standby premium pay is a part of base pay for the purpose of retire­
ment and life insurance deductions. 47 Comp. Gen. 694 (1968). 

4. Regularly recurring 

It would be appropriate to pay standby premium pay for fire dis­
patchers even though the duty is performed only from June 15 to 
October 20 of each year. Under 5 CFR. § 550.143(aX2), the tour of duty 
must be established on a regularly recurring basis over a substantial 
period of time, "generally at least a few months." Moreover, 5 C.F.R. 

§ 550.162(b) provides that where the standby duty is seasonal, the pre­
mium pay will be paid only during the period that the employee is sub­
ject to these conditions. B-189742, December 27, 1978. 

5. Excused absence from standby duty 

Although the rates of premium compensation established at 5 C.F.R. 

§ 550.144 are determined on the assumption that employees will in fact 
work on holidays falling within their regularly scheduled tours of duty, 
employees receiving premium compensation under 5 U.S.C. § 5545(cXl) 
may nonetheless be excused from such duty on holidays without charge 
to leave where it has been administratively determined that their ser­
vices are unnecessary. 56 Comp. Gen. 551 (1977). 

The practice of withholding premium compensation for standby duty 
absences, whether or not the absence is for personal reasons, and of sub­
stituting imscheduled overtime as "fill-in" time for the lower rate 
standby duty absences may be changed to provide for the payment of all 
imscheduled overtime duty at applicable overtime rates, thus elimi­
nating the substitution of unscheduled overtime duty for unserved 
scheduled standby duty. Also it may be provided that regardless of 
agency need employees will receive compensation for regularly sched­
uled standby services, except when during an absence for personal rea­
sons there is a specific need for their standby services. The regulations 
require no strict adherence to a fixed weekly or other periodic standby 
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schedule if it is predictable in advance that the standby tours are unnec­
essary. However, percentage rates of premium compensation should be 
determined from weekly average standby hours and any question as to 
an appropriate percentage rate should be submitted to esc (now OPM). 
42 Comp. Gen. 426 (1963). 

6. Duty officers entitlement 

Where an employee's residence was not designated as his duty station, a 
Defense Supply Agency employee who was required to be available by 
telephone either at his home or within 30 minutes of port to perform 
inspections, is not entitled to standby premium pay. His activities were 
not so severely limited as to make his time compensable under 5 u.s.c. 
§ 5545(cXl). B-188025, July 21, 1977. To the same effect, see B-190369, 
February 23, 1978, involving a VA employee required to be available by 
telephone or "beeper" at his home or within 25 miles of the VA hospital. 
Compare B-189742, December 27,1978, indicating that it would be 
appropriate for the Forest Service to designate the employees' homes as 
their duty stations under 5 C.F.R. § 550.141, during the fire season of 
each year when the two or three employees at each protection unit 
rotate duty scheduled to provide 24-hour fire dispatcher service at their 
residences. See also B-173783.116, April 1, 1975. 

7. Sunday work defined 

Sunday work is an element to be considered in establishing rates of pre­
mium pay payable for regularly scheduled standby duty. Firefighters 
worked 24-hour tours of duty, the last 8-hour portion of which 
occurred on a Sunday and was allocated for sleeping. That period may 
be considered Sunday work for purposes of computing standby premium 
pay under 5 u.s.c § 5545(c)(1), since Sunday work includes any period 
on Sunday during which the employee is regularly required to remain at 
or within the confines of his station, including the above-described 
sleeping period. B-162599, October 31, 1967. 

E. Premium Pay for 
Administratively 
Uncontrollable Overtime 

1. Statutory authority 

Title 5 of the U.S. Code, § 5545(cX2) provides that the head of an 
agency, with the approval of PPM, may provide that an employee in a 
position in which the hours of duty cannot be controlled administra­
tively, and which requires substantial amounts of irregular. 
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unscheduled, overtime duty with the employee generally being respon­
sible for recognizing, without supervision, circumstances which require 
him to remain on duty, shall receive premium pay for this duty on an 
annual basis instead of premium pay provided by other provisions of 
Chapter 55, Subchapter V, of Title 5 of the United States Code, except 
for regularly scheduled overtime, night, and Sunday duty, and for hol­
iday duty. 

2. Payment possible under both 5 use. § 5542 and § 5545(c)(2) 

An employee may be paid for regularly scheduled overtime under 5 U.S.C. 
§ 5542 and for administratively uncontrollable overtime under 5 u.s.e. 
§ 5545(c)(2) but not for the same work. Payment under both laws is not 
precluded, as premium compensation for administratively uncontrol­
lable overtime and compensation for regularly scheduled overtime relate 
to independent, mutually exclusive methods for compensating two dis­
tinct forms of overtime work. 52 Comp. Gen. 319 (1972). 

Surveillance work authorized and assigned in advance to recur on suc­
cessive days at specific 12-hour intervals was predictable and followed 
a discernible pattern. Since it was not administratively uncontrollable 
but was regularly scheduled, it is compensable at regular overtime rates 
even though the employees involved were receiving premium pay for 
administratively uncontrollable overtime under 5 u.s.c § 5545(cX2). 
B-191512, October 27, 1978. See also B-192727, December 19, 1978. 

3. Payment not possible under 5 u.s.e. § 5542 where overtime not regu­
larly scheduled 

When overtime is not "regulariy scheduled," agents may not be compen­
sated for regularly scheduled overtime under 5 u.s.c § 5542 in addition 
to annual premium pay for administratively uncontrollable overtime 
pursuant to 5 use. § 5545(cX2). B-196563, September 3,1980. See also 
B-196550, June 5, 1980. 

4. Employee improperly paid for same work under both 5 u.s.e. § 5542 
and § 5545(cX2) 

In the case in which an employee has been improperly paid premium 
compensation under 5 use. § 5545(c)(2) for overtime work found to be 
regularly scheduled and not administratively uncontrollable, the 
employee may be paid overtime compensation under 5 U.S.C. § 5542. 
However, if the administratively uncontrollable duties which the 
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employee has performed are then found upon reexamination either not 
to qualify for a premium compensation under 5 U.S.C. § 5545(cX2) or to 
justify a lower rate of premium pay than that which has been paid, the 
resulting excess amounts received as compensation for administratively 
uncontrollable overtime should be set off against regular overtime com­
pensation which is found payable. 52 Comp. Gen. 319, 325 (1972). See 
also B-196328, April 22, 1980. 

5. Substantial amount of irregular unscheduled overtime duty 

Title 5 of the C.F.R., § 560.153(b), sets forth the requirements for a sub­
stantial amount of irregular or occasional overtime work. 

6. Employee on extended leave with pay 

Although OPM regulations provide that an agency shall continue to pay 
an employee premium pay on an annual basis, this should not be inter­
preted as requiring payment of premium compensation to an employee 
on leave with pay unless there are present all essential requirements to 
entitlement, including a reasonable expectancy that the need for his 
overtime service will continue in the future. 43 Comp. Gen. 376 (1963). 
Accordingly, when this reasonable expectancy ceases to exist, due to the 
employee taking extended sick or other leave with pay, the annual pre­
mium pay also ceases. B-175788, June 1, 1972 and B-152061, May 4, 
1982. See also 5 CFR. § 550.162. 

7. Suspended employee 

An employee who normally qualified for premium pay for administra­
tively uncontrollable overtime under 5 u.s.c. § 5545(c)(2) is not entitled 
to such premium pay for the period he is suspended without pay, since 
OPM regulations require that an employee be in a basic pay status in 
order to receive premium pay for administratively uncontrollable over­
time. B-184981, August 20, 1976. 

8. Discretionary authority 

Considering whether esc (now PPM) has authority to provide by regula­
tion that Customs Security officers (about 2,000 assigned as security 
guards aboard aircraft) shall receive annual premium pay under 5 u.s.e. 
§ 5545(c)(2) for overtime services incident to flight assignments under 
federal "Anti-Skyjacking Program," this Office sees no basis for objec­
tion, assuming determination is made and approved pursuant to section 
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5545(c)(2) which gives head of agency responsibility for determining 
whether hours of duty of position are uncontrollable for premium pay 
purposes, subject to esc approval. B-151168, April 6, 1971. 

F . H a z a r d o u s D u t y l- Statutory authority 

Differential 
An employee who performs inegular or intermittent duty involving 
unusual physical hardship or hazard is entitled to a pay differential of 
up to 25 percent of his normal pay for the period the employee is 
exposed to such hazard. The differential does not apply to employees 
whose pay classification takes into account the degree of physical hard­
ship or hazard involved in the performance of the employee's duties. 
5 U.S.C. § 5545(d). 

2. Administrative approval—GAP review 

The determination of whether refrigeration mechanics met the qualifica­
tions for payment of environmental differential for cold work is for the 
agency concemed. In the absence of clear and convincing evidence that 
the agency determination was arbitrary or capricious, GAP will not sub­
stitute its judgment for the VA'S determination that the employees did 
not meet those qualifications. B-194289, June 27, 1979. B-202182, 
January 18, 1982. See also William A. Lewis, B-216575, March 26, 1985, 
and Robert F. Birks, B-217860i August 14,1985. See also Robert J. 
Michels, B-214205, July 17, 1984. See also "5. Administrative determi­
nation," below. 

3. Irregular or intermittent duty 

Under 5 u.S.C. § 5545(d) hazardous duty differential may be paid only 
for irregular or intermittent exposure to a hazard. Thus, INS pilots who 
performed low level, low speed flight duty for 4 hours per day may not 
be paid hazardous duty differential even though the hazard involved 
was not a factor considered in classifying their positions. B-189645, 
December 21, 1977. See also B-202182, January 18, 1982. 

Disallowance of a claim for hazardous duty pay is sustained since such 
duty was neither inegular nor intermittent and the hazard involved 
appears to have been considered in fixing the pay grades and deter­
mining the necessary qualifications for the positions. B-177580, 
August 21, 1973. 
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4. Hazards defined by regulations 

An employee's claim for hazardous duty pay on the basis of a hazard 
not specified in 5 C.F.R. Part 550, Appendix A, may not be paid since the 
hazard for which payment is claimed is not a hazard for which payment 
is authorized under the regulations. B-181843, November 19, 1974. 

5. Administrative determination 

Since the Canal Zone government has the authority to fix the compensa­
tion of its employees, claims by leprosarium employees for hazardous 
duty pay should have been considered by Canal Zone govemment prior 
to at^udication by GAO. Accordingly, settlement issued by GAO is vacated 
and the matter is referred to the Canal Zone government. Claimants may 
have the agency action reviewed by GAO if dissatisfied with the agency 
determination. B-180962, May 14,1975. 

Employees claim hazardous duty differential for a period prior to arbi­
tration award. The entitlement to hazardous duty differential is a deci­
sion vested primarily in the employing agency, and this Office will not 
substitute its judgment for that of agency officials unless that judgment 
was clearly wrong or was arbitrary and capricious. The claims are 
denied. AFGE Local 2413, 67 Comp. Gen. 489 (1988). See also Samuel 
Pavone and Robert Wilgus, B-222948, January 9, 1987. 

6. Retroactive pay 

General Schedule employees were performing duties which were subse­
quently determined to be compensable under the hazardous duty differ­
ential provided for in 5 use. § 5545(d) (1982), and filed claims with the 
employing agency for retroactive payment of the differential. Agency 
requested an advance decision as to the propriety of making retroactive 
payment of the hazardous duty differential. Held, where General 
Schedule employees engage in a duty which is subsequently determined 
by the employing agency as a hazardous duty, and there is an adequate 
record of the days and hours during which the duty was performed, 
payment therefor may be granted retroactively. Ronald V. Bell, et al., 
B-221749,July28, 1986. 
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7. Premium pay in lieu of 

An Air National Guard technician assigned to a 24-hour tour of duty at 
a National Aircraft Control and Warning Site who receives the 12 per­
cent annual premium pay under 32 U.S.C. § 709(g) prescribed for unusual 
tours of duty, inegular duty, or additional duty, and work on days not 
normally workdays, when exposed to duty in a hazardous category, is 
not entitled to environmental differential pay since the 12 percent pre­
mium pay is authorized in lieu of additional compensation, including dif­
ferential and overtime compensation. 50 Comp. Gen. 847 (1971). 

8. Environment pay—arbitration 

Where an arbitrator failed to take jurisdiction of an issue that was a 
matter of interest and not grievance arbitration, we will consider the 
claims under 4 C.F.R. Part 31 (1988). A grievance was not filed in this 
case, and the employees' rights to environmental differential pay for the^ 
period of time prior to implementation of the new collective-bargaining 
agreement are based on statutes and regulations which exist indepen­
dently from the collective-bargaining agreement. AFGE Local 2413, 
67 Comp. Gen. 489(1988). 

G. Overtime Compensation 
for Specifically Named 
Groups of Employees 

1. Generally 

There are certain groups of employees specifically named in various 
laws which provide those employees with overtime compensation bene­
fits distinct from those found in 5 use. § 5542. The following covers 
certain provisions that have been considered by GAO. 

2. Immigration and Naturalization Service (INS) 

a. Statutory authority 

INS employees also receive overtime compensation under 8 u.s.c. § 1353a. 

b. Part-time employees 

Part-time immigration inspectors who are employed on an intermittent 
basis at hourly rates regardless of the day or time of day they are 
required to perform service and who are paid overtime compensation 
for work performed in excess of 8 hours in a day under 5 u.s.c. § 5542(a| 
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having no regular hours of duty, are not eligible for the extra compensa­
tion prescribed by 8 use. § 1353a for work between 5 p.m. and 8 a.m. 
However, the inspectors are entitled to 2 days' extra pay for Sunday 
and holiday duty pursuant to section 1353a, but since they have no reg­
ular tour of duty, they may not receive their regular pay in addition to 
the extra pay. 49 Comp. Gen. 577 (1970). 

Decision B-197533, July 1, 1980, did not change rule set forth in 
49 Comp. Gen. 577 (1970) that part-time immigration inspectors are 
entitled to 2 days' extra pay under 8 u.s.c § 1353a for Sunday and hol­
iday work. Statement in B-197533, July 1, 1980, that part-time inspec­
tors with a regularly scheduled administrative workweek should be 
compensated for overtime on Sundays and holidays under the Federal 
Employees Pay Act of 1945 was referring to hours of work in excess of -
8 hours on such days. B-197533, April 3, 1981. 

c. Port of entry 

Immigration inspection stations established outside the continental 
United States may not be designated as "ports of entry," which term is 
defined as places within the continental United States for the arrival of 
goods and persons from foreign countries. Therefore, the exception in 
8 U.S.C. § 1353b, which relieves scheduled carriers from payment for 
overtime services performed at designated "ports of entry," does not 
relieve them from payment of overtime for services performed at for­
eign stations. 36 Comp. Gen. 166 (1956). 

d. Standby and traveltime 

Where liability for payment of extra compensation for overtime services 
of INS employees attaches to carriers pursuant to 8 use. § 1353b, contin­
uation of the administrative definition of "time on duty" to include 
standby and traveltime outside an employee's regularly established tour 
of duty is not objectionable, even though traveltime outside a regular 
tour of duty is not payable as overtime under 5 u.s.c § 5545, the over­
time provisions of which were made applicable to such employees by the 
proviso in the Department of Justice Appropriation Act, 1948. 27 Comp. 
Gen. 102(1947). 

e. Computing overtime 

An immigration inspector who was entitled to overtime pay under 
8 u.s.c § 1353a for 3.25 hours worked on Sunday morning and 3 hours 
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worked Sunday night outside his 8-hour Sunday shift was properly paid 
1-1/2 days' pay for time on duty of 6.25 hours, computed as an aggre­
gate of the two periods of overtime work. The Attomey General did not 
exceed his broad authority to determine what constitutes overtime ser­
vices under 8 U.S.C. § 1353a in prescribing computation on an aggregate 
basis with a midnight-to-midnight cutoff for Sundays and holidays. 
59Comp. Gen. 110(1979). 

3. Customs Service 

a. Statutory authority 

Customs officers and employees also receive overtime compensation 
under 19 us.c ^ 261 and 267. 

b. Part-time employees 

Part-time Customs inspectors who are employed on an intermittent b a s i s ^ ^ 
at hourly rates regardless of the day or time of day they are required to ^ ^ 
perform service, and who are paid overtime compensation for work per­
formed in excess of 8 hours in a day under 5 use. § 6542(a), having no 
regular hours of duty, are not eligible for the extra compensation pre­
scribed by 19 U.S.C. § 267 for work between 6 p.m. and 8 a.m. However, 
the inspectors are entitled to 2 days' extra pay for Sunday and holiday 
duty pursuant to section 267a, but since they have no regular tour of 
duty, they may not receive their regular pay in addition to the extra 
pay. B-167804(2), March 11,1970. 

c. Aggregating separate periods of overtime 

Customs Service requests decision whether an inspector's overtime 
assignments from 9:30 p.m. to 10:30 p.m. Sunday, and from 12:45 a.m. 
to 1:45 a.m. Monday, may be considered continuous so as to limit his 
overtime entitlement to 1/2 day's pay for each assignment. We conclude 
that under cunent Customs regulations the Monday assignment is not a 
continuation of the Sunday assignment, and the inspector is entitled to 
1-1/2 days' pay for the Monday assignment. Customs Inspectors, 
B-210442, September 2, 1983. 

d. Duties not inspectional 

(1) Air piracy prevention—Customs inspectors who conduct predepar-
ture inspection of air passengers bound for overseas as a detenent to 
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skyjacking in accordance with a Presidential program are not entitled to 
the payment of overtime compensation under 19 u.s.e. § 267, but rather 
under 5 u.s.e. § 5542, even though the inspections are necessary for the 
safety of passengers and for the protection of air caniers against air 
piracy. The inspection duties involved would not be within the Customs 
duties prescribed by 19 us.c § 267, which are duties performed in con­
nection with lading on Sundays, holidays, or at night, of merchandise or 
baggage entered for transportation under bond or for exportation with 
the benefit of drawback, or other merchandise or baggage required to be 
laden under Customs supervision. 50 Comp. Gen. 703 (1971) and 
B-171781, August 23, 1971. 

(2) Investigative duties—Customs dog handlers are not entitled to 2 
extra days' overtime pay for work performed on Sundays and holidays 
under provisions of 19 use. §§ 267,1451, where duties assigned are 
investigative in nature and not directly related to Customs services 
required by law. Agency has historically drawn distinction between 
enforcement duties and required Customs inspection functions. Determi­
nation to pay overtime based on position classification when duties are 
not clearly inspectional is withirf discretion of the Secretary of the Trea­
sury. Murphy and Doud, B-194568, Febmary 15, 1980. 

Customs Service employees are entitled to overtime compensation under 
19 use. §§ 267 and 1461 rather than the rate paid under the Federal 
Employees Pay Act of 1945 if they actually performed "inspectional ser­
vices" as specified in the Customs statute. The employees' job descrip­
tions need not call for the performance of such inspectional services, nor 
must the employees work in the primary search area. Kenneth J. 
Corpman, B-214845, April 12, 1985, clarifying Murphy and Doud, 
B-194568, Febmary 15, 1980. 

e. Holidays 

For the purposes of applying 19 us.c §§ 261 and 267, days which are 
declared to be holidays for govemment employees by executive order 
are not to be considered holidays. B-153107, October 30, 1969. 

Certain Customs Service employees, who are not within the purview of 
the holiday pay provisions of 19 us.c § 267, worked their regular tour 
of duty from 12:01 a.m. to 8 a.m. on December 24,1946, when most 
federal employees were excused from duty for one-half day pursuant to 
Executive Order No. 9810. They are entitled, under 5 u.s.c § 5546, as 
amended, to premium pay for holiday work during the latter half of the 
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assigned tour of duty on that day only if proper administrative action 
had been taken to close the particular offices during the latter half of 
such tour of duty. 26 Comp. Gen. 848 (1947). 

The half-day on December 24, 1946, during which the various govern­
ment offices were closed and most employees were excused from duty 
under the provisions of Executive Order No. 9810, may not be regarded 
as a holiday within the meaning of 19 u.s.c. § 267, which authorizes the 
payment of 2 days' extra compensation for services performed by cer­
tain Customs Service employees on a holiday. However, if proper admin­
istrative action had been taken to close the particular offices during 
such half-day, payment of holiday compensation to such employees for 
services performed on that day may be made in accordance with and 
pursuant to 5 u.se. § 5646. 26 Comp. Gen. 848 (1947). 

f. Computation 

A Customs Service employee claimed overtime pay under 19 u.s.c. §§ 267 j 
and 1461 for work performed in addition to his regular tour of duty and 
between the hours of 5 p.m. and 8 a.m. The employee is entitled to such 
compensation regardless of whether he first performed 8 hours of duty 
on the day claimed, and any contrary interpretation of the laws or the 
decision in O'Rourke v. United States, 109 Ct. Cl. 33 (1947) will not be 
followed. 56 Comp. Gen. 310 (1977). 

Customs inspectors in El Paso, Texas, who previously worked 8-hour 
shifts claim overtime for 26-month period they worked 8-1/2-hour 
shifts. Based on the record before our Office, we conclude the plaintiffs 
are entitled to overtime where the agency has failed to establish that 
plaintiffs had a duty-free lunch break which may be offset against their 
claims. The agency failed to meet its burden of proof that a duty-free 
lunch period was established during the 8-1/2-hour shift where none 
existed during the 8-hour shift. It appears that lunch periods were 
scheduled and taken in the same manner when the 8-1/2-hour shift was 
in effect as when the 8-hour shift was used. Jose Najar, B-213012, 
November 3, 1983. 

g. Overtime work less than 1 hour 

Under Customs overtime provision at 19 U.S.C. § 267 Customs inspector 
who worked 8-1/4 hours on Sunday was paid 2 days' extra compensa­
tion for Sunday work of up to 8 hours. He is not entitled to additional 
overtime compensation under 19 u.s.e. § 267 for 15-minute period he 
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worked in excess of 8 hours on a Sunday. Regulations at 19 C.F.R. 
§ 24.16(g) require employee to perform overtime services of at least 1 
hour to be entitled to overtime compensation under 19 u.s.c § 267. 
61 Comp. Gen. 33 (1981). 

h. Night work 

In view of the provisions of 19 CFR. § 24.16(g), employees whose regular 
daily tour of duty covers any part of the night (5 p.m. to 8 a.m.)—com­
pensable time for extra compensation purposes under 19 u.s.c. § 267— 
are entitled to extra compensation computed as though the beginning of 
the regular tour of duty marked the end of a night period and the close 
of such tour marked the beginning of another night period, and 
employees whose regular daily tour of duty is from 4 p.m. to 12 p.m. 
may be credited with the 4-hour compensable time allowance even 
though employees on the regular daytime tour (8 a.m. to 5 p.m.) would 
be entitled only to a 2-hour allowance for reporting to duty between 
such hours. 37 Comp. Gen. 276 (1957). 

i. Travel 

Mere performance of travel immediately prior to 8 a.m. (end of "night") 
in reporting for duty at the place of inspectional work at 8 a.m. or later 
may not be included in the time of active service and does not entitle the 
Customs employees to extra compensation for overtime services under 
19 U.S.C § 267 and 19 CFR. § 24.16(g). 37 Comp. Gen. 276 (1957). 

j . Data transcribers 

The duties of Customs Service "SELECT" data transcribers only involve 
entering data from an entry package to a computer, and such work does 
not qualify as the performance of "inspectional services" under 19 u.s.e. 
^ 267,1451 (1982). These employees are entitled to overtime only 
under 6 u.s.c §§ 6541 to 6549 (1982). Customs Service, B-231380, 
Febmary 8,1989. 

4. Public Health Service 

a. Statutory authority 

Public Health Service employees in the Foreign Quarantine Division also 
receive overtime compensation under 42 use. § 267(c). 
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b. Standby duty 

Employees of the Foreign Quarantine Division, United States Public 
Health Service, who perform overtime duties during the nighttime may 
not receive additional compensation for periods of constmetive "stand­
by or waiting time" under 42 use. § 267(c), which requires the perform­
ance of actual duty during the prescribed overtime periods for entitle­
ment to overtime compensation. There is nothing in section 267(c) which 
confers any specific authority on the Secretary of Health, Education, 
and Welfare from which discretionary power to determine what consti­
tutes overtime services could be inferred. 37 Comp. Gen. 723 (1958). 

c. No work to be performed 

Employees of the Foreign Quarantine Division of the United States 
Public Health Service, who have been ordered to overtime duty and 
report for such duty but do not perform any services because of circum­
stances beyond their control, may be paid overtime under 42 u.s.c. § 267. 
Compensatory time not being specifically authorized by the act may not 
be granted. 37 Comp. Gen. 723 (1958). 

d. In lieu of other compensation 

Overtime compensation under 42 u.s.c § 267 is in lieu of compensation 
under any other provision of law, and neither per annum nor Wage 
Board employees of the Foreign Quarantine Division of the United 
States Public Health Service may be paid overtime compensation for 
travel between their headquarters and temporary duty stations. 
37 Comp. Gen. 723(1958). 

e. Duty prior to 6 a.m. 

Although the time required to be spent by employees of the Foreign 
Quarantine Division, Public Health Service, at the barge office, prior to 6 
a.m. each day to obtain instructions and assignments before proceeding 
to inspection points for vessel inspection services, which are performed 
between 6 a.m. and 6 p.m., when such service is free to the carriers, may 
not be considered overtime duty to make either the vessel owner or the 
government liable for overtime compensation under 42 u.s.c. §§ 267(c) 
and (d)(1), and may not be considered unscheduled or unanticipated so 
as to be compensable as call-back overtime under 5 u.s.c § 6542(b), the 
time may be regarded as overtime under 5 U.S.C. § 5542(a), if it results in' 
duty in excess of 40 hours a week. However, the traveltime between the 
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barge office and other inspection points which occurs prior to 6 a.m. 
may not be regarded as duty time. 38 Comp. Gen. 662 (1959). 

Provided that the duty performed by employees of the Foreign Quaran­
tine Division of the Public Health Service at the barge office prior to 
6 a.m. each day is to obtain instmctions and assignments before 
reporting to the inspection points for performance of vessel inspection 
duties between 6 a.m. and 6 p.m., when such service is free to the car­
riers, and is performed pursuant to administrative instmctions within 
the meaning of 5 use. § 6542(a), there could be no objection to the retro­
active payment of overtime compensation for such services. 38 Comp. 
Gen. 662(1959). 

5. Agriculture—meat inspectors 

a. Statutory authority 

Bureau of Animal Industry meat inspectors also receive overtime under 
7 u.s.e. § 394. 

b. Reimbursement from parties in interest 

Establishments that received meat and poultry inspection services on 
Friday, December 26, 1969, which was declared a holiday by executive 
order, notwithstanding the inadequacy of the notice concerning the hol­
iday status of the 26th, may not be relieved of the obligation imposed by 
21 use. § 468 and 7 use. § 394 to reimburse the Department of Agricul­
ture for the holiday pay received by the inspection employees at the 
premium rates prescribed in 5 use. §§ 5541 - 5549. There is no indica­
tion in the legislative histories of the Poultry Products Inspection Act 
and the Meat Inspection Act of the intent to shift holiday and overtime 
costs from the industry to the government. 49 Comp. Gen. 510 (1970). 

The long standing interpretation by the Department of Agriculture that 
the reference in 7 use. § 394, to reimbursement by the meat industry for 
the overtime costs incurred by the govemment, includes the cost of fur­
nishing holiday services, is entitled to great weight in the constmction of 
the act. Therefore, the meat establishments that were rendered inspec­
tion services on Friday, December 26,1969, a day declared a holiday by 
executive order, may not be relieved of the liability to reimburse the 
department for the holiday premium pay that was paid to inspectors. 
49 Comp. Gen. 510 (1970). 

Page 4-85 GAO/OG091-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

c. Sunday work 

Work performed by Agricultural Inspection and Quarantine Service 
employees on Sundays, which fall within their basic 40-hour workweek, 
may not be defined as overtime work for the purpose of paying them 
overtime compensation, in the absence of any indication in 7 u.s.c. § 2260 
that the long-established definition of overtime as work in excess of 40 
hours per week or 8 hours per day was not intended. 43 Comp. Gen. 542 
(1964). 

6. Federal Conununications Commission 

a. What is a holiday 

Federal Communications Conunission employees performed ship inspec­
tion duties on Monday, December 24, 1979, which was considered a hol­
iday by executive order for purposes of pay and leave of specified 
federal employees. Express limitation of executive order to executive 
branch employees precludes consideration of Monday, December 24, 
1979, as a holiday within the meaning of 47 C.F.R. § 83.74(aX4) (1979), 
and 5 u.s.c § 6103, which limit the term "holiday" to govemment recog­
nized legal public holidays and other designated national holidays. We 
conclude for purposes of applying the ship inspection overtime provi­
sions that days which are declared to be holidays for govemment 
employees by executive order are not to be considered holidays which 
would entitle the employee to the special pay. 61 Comp. Gen. 3 (1981). 

7. Saint Lawrence Seaway Development Corporation 

a. Rest periods 

The Saint Lawrence Seaway Development Corporation proposes an 
8-hour shift for its maintenance and marine employees including a 
15-minute rest break at 9 a.m. and a paid 20-minute combination rest/ 
meal period at 1 p.m. A noncompensable lunch period may not be 
extended or shortened by a paid rest period because there exists a legal 
distinction in both origin and effect between a rest and a meal period. 
Time for a meal period is not compensable if the employees are not 
required to perform substantial duties. On the other hand, time for brief 
rest periods may be authorized without decrease in compensation. Saint 
Lawrence Seaway Development Corporation, 65 Comp. Gen. 357 (1986). 
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b. Paid lunch period 

A proposal to establish an 8-hour shift with a paid 20-minute combina­
tion rest/meal period may not be implemented. It is clear that the pur­
pose of this period is to provide the employees with a duty-free period 
for the purpose of eating, and there is no indication of any need for a 
change from the current situation in which the employees are not 
required to perform substantial duties during the meal period. Accord­
ingly, the employees may not be compensated for the rest/meal period. 
Saint Lawrence Seaway Development Corporation, 65 Comp. Gen. 357 
(1986). 

Subchapter III— 
Severance Pay and 
Other Allowances 

A. Severance Pay 1. Statutory authority 

Title 5, § 5596 of the U.S. Code authorizes severance pay. PPM regula­
tions appear in 5 C.F.R. §§ 550.701 - 550.708. 

2. Reason for separation 

a. Involuntary separation required 

An employee sought and received a transfer from a permanent career 
service position in ACTION to a time-limited appointment for 5 years in 
the Peace Corps, which could not be extended except for extraordinary 
reasons. For purposes of the severance pay statute, 5 u.s.c. § 5595 
(1982), we find that she was an "employee" and that she was involunta­
rily separated, i^ , her separation from her position in the Peace Corps 
was against her will and without her consent. Therefore, the employee is 
entitled to severance pay. Wanda Pleasant, 67 Comp. Gen. 300 (1988). 

An employee's voluntary transfer from career service to a temporary 
appointment may not be considered conclusive proof that the 
employee's ultimate separation at the expiration of the temporary 
appointment was voluntary so as to deny him severance pay. Rather, 
the issue of voluntariness is a question of fact to be resolved on a case-
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by-case basis. Here, the employee is entitled to severance pay where the 
record shows his separation after his temporary appointment was invol­
untary. Sullivan v. United States, 4 Cl. Ct. 70 (1983), affirmed 742 F.2d 
628 (Fed. Cir. 1984), followed. Franklin L. Musser, B-213346, March 3, 
1986. 

b. Scope of commuting area 

Where an employee's claim for severance pay by reason of involuntary 
separation is based upon the contention that her position was moved to 
another commuting area, the employee must also establish that she was 
forced to relocate her residence because of that change in commuting 
areas. We will not question an agency's determination on commuting 
area or necessity of relocation unless that determination is arbitrary, 
capricious, or clearly erroneous. Vivian W. Spencer, B-210524, June 6, 
1983. 

A former employee of the Mine Safety and Health Administration who 
declined to accompany her activity when it moved from Princeton to 
Pineville, West Virginia, was allowed to resign under involuntary condi­
tions in lieu of transferring to Pineville. She is not entitled to severance 
pay under the provisions of 5 u.s.e. § 5595 and the implementing regula­
tions since the agency determined that Princeton and Pineville are in the 
same commuting area. We will not overtum an agency's determination 
on commuting area unless that determination is arbitrary, capricious, or 
clearly erroneous. Where the agency's determination that Princeton and 
Pineville were in the same commuting area is based upon the commuting 
patterns of other employees transferred earlier, we cannot say that the 
agency's determination was arbitrary, capricious, or clearly erroneous. 
Janice N. Addison, B-225229, November 3, 1987. 

c. Valid separation 

An employee who continued in a temporary position without a break in 
service following the termination of his permanent position and who 
died thereafter was neither receiving nor entitled to receive severance 
pay at time of his death, since entitlement to severance pay is contingent 
upon a valid separation. If the employee had lived, he would not have 
been entitled to severance pay until separation, and if eligible for imme­
diate annuity or appointed to another position without time limit and 
without a service break, he could not then qualify for severance pay 
benefits. B-165282, October 14, 1968. 
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d. Failure to renew contract 

The superintendent-principal of an Air Force Dependents' School, who 
was employed under 20 u.s.e. § 241(a) for about 10 years, was termi­
nated on the basis of management's prerogative not to renew his annual 
contract. He is entitled to severance pay, since he held an indefinite 
tenure appointment, although with limited access to procedural rights, 
and was involuntarily separated not for cause, delinquency, or ineffi­
ciency. 52 Comp. Gen. 291 (1972). 

e. Separation for inefficiency 

A former air traffic control specialist who was employed by the Federal 
Aviation Administration and who was removed for his failure to com­
plete a required training program may not be paid severance pay. It is 
within the agency's discretion to determine what constitutes ineffi­
ciency, and separation for inefficiency precludes the payment of sever­
ance pay under 6 u s e § 6595(bX2). B-183167, April 1, 1976. 

f Separation for misconduct 

A determination based on reasonable grounds supported by the record 
that a National Guard member was denied reenlistment on the ground of 
misconduct, which caused his removal as a National Guard technician, 
precludes payment to him of severance pay incident to his removal as a 
technician. B-172682, November 20,1978. 

g. Failure to report for temporary detail 

Employee is not entitled to severance pay since he was discharged for 
failure to report on a temporary detail of 4 weeks. Although there is 
entitlement to severance pay if an employee is separated because he 
declines "assignment to another commuting area," as provided in 5 C.F.R. 
§ 550.705, the meaning of this term is a permanent change of station 
ordered by the employing agency and not a temporary detail. B-197428, 
June 6, 1980. 

h. Resignation prior to separation 

Where the agency announced a transfer of function, the employee was 
advised if he declined to move he could resign and receive severance 
pay. After the employee submitted his resignation but before its effec­
tive date, the agency canceled the transfer of function and advised the 
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employee he could withdraw his resignation. The employee is not enti­
tled to severance pay since his resignation w£is voluntary. Thomas L. 
Wickstrom, B-219273, December 26, 1985. See also 45 Comp. Gen. 784 
(1966). 

Employee was directed by his agency to resign as soon as possible 
because the employing agency no longer wanted him in excepted posi­
tion. He submitted his "pro forma" resignation the next day. We find he 
was actually involuntarily dismissed, his separation being a resignation 
in form only. Since he was involuntarily separated, not by removal for 
cause on charges of misconduct, delinquency, or inefficiency, he is enti­
tled to severance pay. Charles D. Goldman, 66 Comp. Gen. 600 (1987). 

An employee who resigned after he had received only conditional notice 
that he would be transfened to another commuting area is not entitled 
to severance pay. Entitlement to severance pay requires that the resig­
nation occur after the employee receives definite notice not depending 
on the occurrence of future events, that he will be separated. There 
must also be compliance with all regulatory requirements, including the 
type of notice necessary, which does not include conditional notice. 
Francis H. Metcalfe, B-207614, December 9, 1982. See also B-193913, 
April 6, 1979. 

i. Reduction in force 

Certain Department of Housing and Urban Development (HUD) 
employees were terminated by a reduction in force (RIF) after the lifting 
of an iryunction issued by the U.S. district court. During the period of 
the stay, the employees continued their employment. When the ir\junc-
tion was lifted, HUD made the RIF retroactively effective to the originally 
proposed date. Severance pay is not basic pay from a position, emd so 
payment of severance pay is not baned by the dual compensation 
prohibitions of 6 use. § 5533(a). HUD Employees, 62 Comp. Gen. 435 
(1983). 

Federal Trade Commission (FTC) announced that it was closing several 
regional offices, and employees of these offices were given specific 
notice that their jobs would be abolished pursuant to a reduction in 
force (RIF). After several employees submitted written resignations, the 
FTC reversed its decision, did not close the regional offices, and canceled 
the RIF. The employees separated from service after the RIF was can­
celed. Hence, they are not entitled to severance pay since their resigna­
tions were voluntary and could have been withdrawn. Civil service 
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regulations state that employees are not eligible for severance pay if at 
the date of separation they decline an offer of an equivalent position in 
their commuting area, and the option to remain in the same position is 
equally preclusive. 5 C.F.R. § 660.701(bX2) (1982). Ivan Orton, 62 Comp. 
Gen. 171 (1983). 

Two employees resigned following a general announcement of a pro­
posed reduction in force (RIF) but before the agency issued specific 
notice of personnel actions to be effected pursuant to the RIF. The 
employees are not eligible for severance pay under 6 u.s.e. § 6595, , 
because implementing regulations allow severance pay only if an 
employee resigns subsequent to specific notice of a RIF action (5 C.F.R. 

§ 550.706(a)(1)) or general notice that all positions within the 
employee's competitive area will be abolished (5 C.F.R. § 550.706(aX2)). 
The RIF notice that the employees received before resigning did not 
qualify as a general notice under 5 C.F.R. § 550.706(a)(2) because it did 
not announce the abolishment of all positions within the employee's 
competitive area. Carmen G. Benabe and Howell E. Bell, 66 Comp. 
Gen. 609 (1987). See also Fannie M. Sallie, B-227606, January 29, 1988. 

3. Nature of appointment 

a. To temporary agency 

An employee was given an excepted appointment by the Civil War 
Centennial Commission and occupied such position until the Commission 
was terminated by law. It was previously determined that he was not 
entitled to severance pay on the basis that his appointment had a defi­
nite time limitation coincident with the life of the Conunission. Payment 
may be authorized since the employee's appointment in itself was 
without time limitation, and the fact that the appointment was made by 
a temporary agency is not the determining factor as to the nature of the 
appointment. B-136051, August 26, 1966. 

An employee was temporarily appointed to a position in the American 
Revolution Bicentennial Administration (AREA) later converted to Rein­
statement-Career. The employee subsequently resigned on July 1,1976, 
after her name appeared on an information sheet showing a termination 
date for her position as August 31, 1976. AREA was a temporary agency 
established in 1973 to terminate no later than June 30,1977. Whether or 
not the employee's separation was voluntary is not determinative, since 
ARBA was an agency with a statutory termination date and therefore is 
subject to the 5-year limitation found in thie regulations implementing 
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5 use. § 5596. Under the limitation the employee is not entitled to sever­
ance pay. B-188819, Febmary 8, 1978. Distinguish B-136061, August 26, 
1966, above. 

An employee voluntarily sought and received a promotion from a per­
manent career service position in the Peace Corps to a time-limited 
appointment, also in the Peace Corps. By statute, the appointment was 
limited to 5 years and could not be extended. Upon completion of the 5 
years, she was separated and claims entitlement to severance pay. The 
claim is allowed. Although 6 use. § 6695(aX2)(ii) excludes employees 
serving under an appointment with a definite time limitation from enti­
tlement to severance pay, the claimant comes within the statutory 
exception for one so appointed for full-time employment (without a 
break in service of more than 3 days) following service under an 
appointment without time limitation. Since she was separated at the end 
of the 5-year period without her consent, she is entitled to severance 
pay. Susan E. Baity, B-223116, April 9, 1987. 

Severance pay statute, 6 u.s.e. § 6595, is intended to provide a cushion 
for federal employees who are unexpectedly terminated from their posi­
tions, but not for those employees who had an expectation of separation 
at the time of their appointments. Consistent with this intent, a regula­
tion, 5 C.F.R. § 550.704(bX4)(iii), which denies severance pay to 
employees of agencies scheduled to expire within 5 years of the 
employee's date of appointment is valid as applied to agencies which 
perform an inherently temporary mission and have not been extended. 
However, the regulation cannot properly be applied to the United States 
Commission on Civil Rights, which, while literally covered by the regu­
lation, had been in continuous existence for over 20 years at the time the 
employees seeking severance pay were appointed. Such employees are 
within the zone of protection intended by the statute since they cannot 
reasonably be viewed as having an expectation of separation at the time 
they were appointed. Frances (Goldberg) Zucker, B-188819, Febmary 8, 
1978, distinguished. Sylvia J. Eastman and Ann H. Meadows, 65 Comp. 
Gen. 753(1986). 

b. To temporary position 

Where, after involuntary separation from an appointment without time 
limitation, an employee is appointed without a break in service of more 
than 3 days to a full-time temporary or other time-limited position, the 
employee's coverage under the severance pay provisions is determined 
upon the termination of the temporary position. With regard to the 

Page 4-92 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

requirement that the appointment after the involuntary separation have 
a definite time limitation, for severance pay purposes, no valid distinc­
tion may be drawn between "term" or "temporary" appointments. 
56 Comp. Gen. 750 (1977). 

Upon voluntary separation from a permanent GS-13, step 4, position, 
employee was appointed without break in service to a GM-14 full-time 
temporary position with another agency. Record shows his separation 
after temporary appointment was involuntary, and he is therefore enti­
tled to severance pay. Once eligibility to receive severance pay has been 
found, the amount due must be computed in accordance with the 
formula prescribed a 5 u.s.c § 5595(c) and 5 e.FR. § 550.704. This 
formula provides that while the employee's entitlement is determined 
upon the termination of the temporary position, the amount of the sev­
erance pay fund is computed based on employee's basic rate at the time 
of the separation from the permanent position, in this case GS-13, step 4. 
Robert G. Joyce, 66 Comp. Gen. 164 (1986). Sustained in Robert G. 
Joyce, 67 Comp. Gen. 344 (1988). 

c. Intermittent appointment 

Employees with intermittent appointments and no regularly prescribed 
tour of duty are not entitled to payment of severance pay incident to 
their involuntary separation from their intermittent positions. Georgia 
and Leonie Mallory, B-209349, April 9, 1984. 

4. Effect of entitlement to annuity 

a. Generally 

An employee who is eligible for a civil service retirement annuity on the 
date of involuntary separation from service is not entitled to severance 
pay under 5 use. § 5596 (1970). For the purposes of that section, the 
term "employee" does not include individuals who are eligible for an 
immediate annuity on the date of separation. 5 u.s.e. § 5595(aX2Xiv) 
(1970). Claim for severance pay is denied. B-207872, August 16, 1982. 

b. State retirement system 

A National Guard technician who, at the time of his involuntary separa­
tion due to his loss of military membership, was irtunediately eligible for 
a retirement annuity from the state retirement system in which he had 
elected to participate, is precluded from receiving severance pay since 
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the phrase "any other retirement statute or retirement system appli­
cable to an employee" contained in 5 use. § 5695 does not limit "retire­
ment system" to a federal or federally administered system. 54 Comp. 
Gen. 905 (1975). 

A National Guard technician separated in lieu of reduction in force, had 
previously become eUgible for and had begun receiving a retirement 
annuity from the state retirement system in which he had elected to par­
ticipate in lieu of the federal Civil Service Retirement System. Despite 
his subsequent participation in the federal retirement system and the 
fact that he is not entitled to an immediate annuity thereunder, the tech­
nician may not receive federal severance pay under 5 u.s.c. § 5695 
(1970) since concunent receipt of the retirement annuity and severance 
pay are incompatible. It is the fact of the employee's eligibility for an 
immediate retirement annuity under either a state or federal retirement 
system which precludes his receipt of federal severance pay. B-187854, 
Febmary 24, 1977. 

c. Disability retirement pending 

The fact that an employee was separated by reduction in force on the 
same day he applied for disability retirement affords no basis for with­
holding severance pay. Even if the employee does not consent after 
being informed that upon approval of his retirement he will be required 
to refund any severance pay received, we are aware of no basis for 
withholding payment of severance pay. 47 Comp. Gen. 719 (1968). 

d. Retired military members 

Upon a reduction in force, a civilian employee of the United States who 
is a retired member of the uniformed services eligible for or in receipt of 
military retired pay, may not be paid severance pay. This prohibition is 
applicable without regard to whether the employee was entitled under 
the Dual Compensation Act, 5 u.s.c. ̂  5531 - 5534, to receive military 
retired pay concunently in whole or in part with the compensation of 
his civilian office or position. 50 Comp. Gen. 46 (1970). 

A National Guard technician who, although ineligible for an immediate 
civil service annuity, is eligible for immediate military retirement upon a 
reduction in force, is not eligible for payment of severance pay. 
54 Comp. Gen. 212(1974). 
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An Army civilian employee who was receiving retired pay because of 
permanent disability incuned during military service-is ineligible for 
severance pay because of the exclusion in 5 u.s.c. § 6595 of employees 
who are entitled to an immediate annuity. The fact that the employee 
had less than 3 years' military service is immaterial. B-181310, 
September 16,1974. 

6. Reemployment of separated employee 

a. By nonappropriated fund activity 

Upon employment of a separated civil service employee by a nonap­
propriated fund instmmentality described in 5 U.S.C. § 2105(c), the sever­
ance pay of the employee is not required to be discontinued, since the 
provisions in 5 U.S.C. § 6595(d) prescribing discontinuance apply only to 
employees reemployed by the federal govemment. Employees of nonap­
propriated fund activities are not considered employees of the United 
States for purposes of the laws administered by esc (now PPM). 48 Comp. 
Gen. 192(1968). 

b. By private organization 

PPM properly exercised its authority to implement 6 use. § 5695 when it 
promulgated 6 CFR. § 550.701(b)(6) which excludes from entitlement to 
severance pay employees who are involuntarily separated when their 
agency contracts with a private organization to perform the responsibili­
ties previously performed by such employees and the employees are 
offered comparable employment with that private organization. 
B-189394, Febmary 10,1978. Compare B-188634, December 16, 1977, 
below. 

c. By successor nonfederal corporation 

Just prior to the date on which a public nonfederal organization 
assumed the functions of the programs administered by the Office of 
Legal Services, Community Services Administration (CSA), an employee 
of CSA received a reduction-in-force notice. He was not offered a job 
with the successor organization at that time. More than 90 days after 
the successor organization assumed its responsibilities the employee 
accepted an offer of employment with the new organization. The 
employee is entitled to severance pay since under 5 U.S.C. § 5595(d) 
employment with the successor organization was not employment with 
either an agency or an instmmentality of the federal govemment or the 
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govemment of the District of Columbia. Also, entitlement to severance 
pay is not affected by 5 C.F.R. § 550.701(b)(5) because comparable 
employment was not offered or accepted within 90 days of the succes­
sion date. B-188634, December 16, 1977. 

6. Contract employment 

An employee who is entitled to severance pay by virtue of his separa­
tion, and who is awarded two consulting contracts, may be paid the full 
contract price, since the contract awards did not result in dual pay 
within the meaning of 5 use. § 5533(a). An employee who is receiving 
severance pay does not hold a position with the United States during the 
period covered by the severance pay. B-178446, May 4, 1973. 

Claim of Bolivian national for additional severance pay under personal 
services contract with Agency for Intemational Development Mission to 
Bolivia may be settled by the contracting officer under the Contract Dis­
putes Act of 1978, 41 use. §§ 601 - 613. Enrique Garcia, B-206352, 
Octoberl, 1982. 

7. Separation was an unjustified personnel action 

The retroactive reinstatement and award of backpay under 5 u.s.c. 
§ 5596 incident to an erroneous separation precludes the award of sever­
ance pay for the same period since the reinstated employee is deemed, 
for all purposes, to have performed services during the period covered 
by the erroneous personnel action. B-178551, January 2, 1976. 

8. Computation of severance pay 

a. Based on pay immediately preceding separation 

Under 5 u.s.c. § 5595(c), severance pay is computed on the basis of the 
rate of pay received immediately before an employee's separation. Thus, 
an employee whose temporary promotion to a higher position was termi­
nated 1 day prior to the day of his separation from government service 
is entitled to have his severance pay computed on the basis of the rate 
of pay received in his permanent position, not on the basis of the rate of 
pay received in his temporary promotion. 61 Comp. Gen. 529 (1982). 

Certain Department of Housing and Urban Development (HUD) 
employees were terminated by a reduction in force (RIF) after the lifting 
of an injunction issued by the U.S. district court. During the period of 
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the stay, the employees continued their employment. When the tr\junc-
tion was lifted, HUD made the RIF retroactively effective to the originally 
proposed date. Since individuals must be actually separated from United 
States government service to receive severance pay, those employees 
were not entitled to severance pay until they were actually separated 
after the lifting of the injunction. They are entitled to severance pay 
beginning on the date of actual separation, with years of service and 
pay rates based on the originally intended date of the RIF, assuming that 
the retroactivity of the RIF is upheld by the Merit Systems Protection 
Board, HUD Employees, 62 Comp. Gen. 435 (1983). 

b. Period of entitlement or amount 

Under 6 u.s.e. § 5595, severance pay consists of two elements—a basic 
severance allowance and an age ac^ustment allowance. The basic allow­
ance shall be computed on the basis of 1 week's basic compensation at 
the rate received immediately before separation for each year of civilian 
service up to and including 10 years for which severance pay has not 
been received and 2 weeks for each year of civilian service beyond 10 
years for which severance pay has not been received. The age adjust­
ment allowance shall be computed on the basis of 10 percent of the total 
basic severance allowance for each year by which the age of recipient 
exceeds 40 years at the time of separation. Total severance pay received 
under this section shall not exceed 1 year's pay at the rate received 
immediately upon separation. 46 Comp. Gen. 664 (1967). 

c. "One year's pay" limitation 

The maximum limitation for full-time employees paid under the General 
Schedule is an amount equal to the pay of 26 biweekly pay periods of 80 
hours each. In the case of other full-time employees (prevailing rate etc.) 
to whom 5 u.s.c. § 5695(c) and (d) apply, "one year's pay" may reason­
ably be constmed as basic pay for 26 biweekly pay periods. 46 Comp. 
Gen. 664(1967). 

The maximum entitlement of part-time employees who satisfy the other 
requirements for severance pay may be computed by multiplying their 
basic weekly compensation (hours of service times hourly rate) times 52 
weeks. 46 Comp. Gen. 664 (1967). 
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d. Reemployment—second separation 

If an employee receiving severance pay is reemployed once and there­
after again is separated under conditions entitling the employee to sev­
erance pay, 52 weeks with no additional days would be credited a 
second time and the number of days and weeks for which he had previ­
ously received severance pay would be deducted. 46 Comp. Gen. 664 
(1967). 

OPM regulations require the computation of severance pay to be based on 
all creditable service with a reduction for severance pay previously 
received. Therefore, an employee who received 8 weeks' severance pay 
incident to his first separation and 4 weeks' severance pay incident to 
his second separation is entitled to 14 weeks' severance pay on the basis 
of 12 years total service, regardless of a break in service. The employee 
may therefore be paid an additional 2 weeks' severance pay incident to 
the second separation. B-175384, April 20, 1972. 

e. Interest not allowable 

A former employee is not entitled to interest on severance pay under 
5 u.s.c § 5595, since no provision for interest is contained in that section. 
It is well settled that the govemment is not liable for interest on any 
unpaid accounts or claims unless interest is specifically authorized in 
contracts or by statutes. B-165072, May 13, 1969. 

f. From what time years of service and age element are computed 

If the employee is found eligible to receive severance pay, the amount of 
severance pay is computed upon the employee's basic pay at the time of 
the separation from the appointment without time limitation, but his 
years of service and age a(^ustment are computed as of the time of the 
involuntary separation from the full-time temporary or time-limited 
appointment. 56 Comp. Gen. 750 (1977). 

9. Effect of military service 

Military service which does not intermpt an employee's creditable 
civilian service is not taken into consideration when computing an 
employee's length of service for purposes of severance pay. B-187184, 
March 2, 1977. 
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B. U n i f o r m s l. Statutory authority 

Employees who are required by regulation or statute to wear a pre­
scribed uniform in the performance of their duties may be paid an 
allowance or fumished such uniforms in accordance with applicable reg­
ulations. The allowance or cost of uniforms may not exceed $126 a year, 
except as otherwise stated therein. 5 U.S.C. ^ 5901 - 5903. 

2. Promotion to position requiring new uniform 

An employee who within 1 year after becoming eligible for and 
receiving full payment of the initial uniform allowance is promoted to a 
position requiring the purchase of substantially different uniforms is 
entitled to the allowance from the date of promotion, notwithstanding 
the year covered by the initial payment received has not expired. 
48Comp. Gen. 678(1969). 

3. Successive temporary appointments 

While it has been administratively determined that a park ranger 
employed on temporary appointment for the summer months is entitled 
to a uniform allowance for the uniform items required for summer 
employment, the regulations are not clear regarding succeeding summer. 
Certainly the employee is not entitled to a second allowance prior to the 
expiration of 1 year from the date of the first appointment. However, 
since that year has now expired, we have no objection to reimbursement 
now for the amount actually expended for uniforms for the second 
period of summer employment. B-170772, November 6, 1970. 

4. Administrative determination of necessity 

Where the head of an executive agency or department, or an official 
designated by him, determines that certain items of equipment or 
clothing are required to protect employees' health or safety, the agency 
or department may expend its appropriated funds to procure such 
items. However, before appropriated funds may be used to purchase 
uniforms, the agency or department head must make a determination 
that a group of employees is required to wear uniforms. 57 Comp. 
Gen. 379 (1978). 
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5. Retroactive increase in allowance 

In 1968 certain employees of the Merchant Marine Academy were 
granted a uniform allowance of $26.60 per year. In 1978 that allowance 
was increased by $46.60 to $68.20 per year under a new administrative 
directive designed to upgrade the quality and quantity of their uniform 
articles. The $41.60 increase in the allowance that the employee 
received in 1978 may not be applied retroactively to increase their 
allowances for the years between 1968 and 1978. It is a well established 
mle that administrative directives may not be given retroactive applica­
tion. B-195076, Febmary 13, 1980. 

C. Q u a r t e r s -̂ Employee on temporary duty 

The primary purpose of 5 u.s.c. § 5911 was to authorize govemment 
agencies to provide quarters and related facilities for civilian employees 
stationed in the United States. Certain installations provide temporary 
duty quarters for civilian employees without charge, apparently on the 
basis that the employee's per diem is reduced when the employee occu­
pies such quarters. It appears that the legislators clearly intended that 
civilian employees should not be required to occupy such quarters while 
on temporary duty unless the head of the agency determines that neces­
sary service cannot be rendered or property of the United States cannot 
adequately be protected otherwise. We believe that this prohibition is 
intended to cover all govemment quarters available for temporary duty 
of civilian personnel, whether furnished with or without charge. 
44Comp. Gen. 626(1965). 

2. Permanent duty personnel 

Title 6, U.S. Code, § 5911 requires that employees assigned quarters for 
their permanent duty stations pay a reasonable rent for such quarters. 
B-160587, January 13, 1967 and B-164200, May 24, 1968. The rent 
charged to such employees should include the reasonable rental value of 
furnishings, where fumished quarters are provided. B-180516, 
October 2, 1974. 

3. Floating duty stations 

The quarters and subsistence authorized by 5 u.s.c. § 5947 to be fur­
nished aboard vessels without charge to employees of the Corps of Engi­
neers engaged in floating plant operations, may not be procured by 
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contract in lieu of the individual allowance to each employee when the 
employees are prevented from boarding a vessel because of hazardous 
weather or because the vessel is undergoing repairs. The purpose of sec­
tion 5947 is to substitute an allowance when quarters and subsistence 
cannot be furnished on board a vessel, and this section does not 
authorize the provision of quarters and subsistence off the vessel 
without charge in lieu of the allowance. However, the furnishing of 
quarters under 5 use. § 6911 is not precluded. 61 Comp. Gen. 100 
(1971). 

4. Housing discrimination 

Under the authority of the Equal Employment Opportunity Act of 1972 
and 5 CFR. § 713.219 an agency may reimburse an employee for addi­
tional living expenses if it finds that, but for a discriminatory housing 
assignment, the employee would not have incurred such expenses. 
B-187598, May 6, 1977. 

6. Possessory interest tax on government quarters 

An employee died without paying a possessory interest tax levied upon 
his tenancy interests in a dwelling he rented from his employer, the 
National Park Service. Reimbursement may not be made to his widow 
who paid for the tax since the agency policy was to allow reimburse­
ment in the form of waiving payroll deductions for rent and prohibited 
the issuance of a government check or cash for payment of the taxes. 
Since no compensation is due the employee, no further payroll deduc­
tions can be made. B-191232, June 20, 1978. 

D. Overseas Differentials i- Statutory authority 
and Allowances 

Title 5, U.S. Code, §§ 5921 - 5942, provides the authority for the pay­
ment of the overseas differentials and allowances discussed below to 
employees officially stationed in foreign areas. 

2. Definitions (5 u.s.c § 5921) 

"United States," when used in a geographical area, means the several 
states and the District of Columbia. 

"Continental United States" (CONUS) means the several states and the 
District of Columbia, but does not include Alaska or Hawaii. 
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"Foreign area" means the Tmst Territory of the Pacific Islands and any 
other area outside the United States, the Commonwealth of Puerto Rico, 
the Canal Zone, and territories and possessions of the United States. 

3. Quarters allowance 

a. Local hires 

A United States citizen who traveled to the Philippines to remain with 
her husband and who secured position with the U.S. Navy as a U.S. cit­
izen locally hired, with no overseas employment agreement negotiated 
for the purposes of return transportation under 6 use. § 5722, is not 
entitled to quarters allowance, post differential, or return transportation 
at the agreed completion of service, since the Navy determined that the 
employee's presence in the Philippines was not primarily due to her 
employment and the Standardized Regulations, section 031.12, require a 
determination that an employee's presence overseas is fairly attribu­
table to govemment employment. B-159996, October 3, 1966. 

An American with civil service status who was hired by the U.S. Army 
in Germany does not meet the criteria of section 031.1, Standardized 
Regulations, for the payment of quarters allowance, because he was not 
recruited in the United States and nothing suggests that he was 
recruited by govemment, firm, organization, or a foreign government 
under conditions providing for the return to the United States. More­
over, he was not in Germany for travel or formal study. B-171694, 
Febmary 9, 1971. 

In order to obtain quarters allowance an employee who is hired at an 
overseas post must have been temporarily in the foreign area for travel 
or formal study prior to being hired. An agency's determination for 
travel or formal study will be reviewed only if it is found to be unrea­
sonable, arbitrary, or capricious. B-168161, November 7, 1977. The mere 
fact that a person was not present in a country at the time of his selec­
tion for a position there may not form the basis for a redetermination of 
his eligibility for a living quarters allowance. B-189463, November 23, 
1977. An agency determination of non-entitlement will be sustained, 
notwithstanding that the employee's presence in the foreign area may 
have been prompted by an agency's letter indicating that vacancies, to 
be filled locally, might open up. B-195743, September 17, 1979. 

An employee of the Overseas Dependents School who, at the time of 
employment overseas, did not meet the requirements for granting of a 
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quarters allowance is not entitled to that allowance by reason of having 
been advised at the time of employment that she would be entitled to 
"full benefits" of an Army civilian employee. B-168161, December 15, 
1977. 

An employee of the United States govemment appointed overseas is not 
entitled to a quarters allowance in the absence of evidence clearly estab­
lishing that he was recmited in the United States by a firm for employ­
ment overseas. B-187098, January 3, 1979. 

Employee does not dispute that as a local hire he is not entitled to living 
quarters allowance under 5 use. § 5923. However, he claims allowance 
under DOD regulation providing for entitlement when management 
requests relocation. Employee states that "local management" deter­
mined he was entitled to allowance. Claim is denied since DOD regula­
tions provide that determinations of entitlement are to be made by 
Headquarters, USAF, not "local management." B-194024, July 31,1980. 

b. Employee residing in government-fumished lodging 

A civilian employee of the military who was stationed in Teheran, Iran, 
may not receive temporary living allowance while residing in a hotel 
room fumished at govemment expense. He did not incur any lodging 
costs and temporary lodging allowance under section 121 of Standard­
ized Regulations does not cover costs of meals and food. B-196268, 
June 6,1980. 

c. Agency determination 

The governing law and regulations give agencies considerable discretion 
concerning payment of the living quarters allowance and there is no 
basis for overturning the administrative determination, required by 
Army regulations, which fixed approved rent ceilings for employee's 
overseas private quarters at an amount below the rent he was actually 
paying and disqualified him for payment of the living quarters allow­
ance. 58 Comp. Gen. 738 (1979). 

Page 4-103 GAO/OGC-91-6 CPLM — Compensation 



Chapter 4 
Additional Compensation and Allowances 

4. Cost-of-living allowances 

a. Post allowance 

(1) Extraordinary subsistence expenses—The claim for supplementary 
post allowance of an overseas employee who, with his dependents, uti­
lized Navy snack bar facilities, considered to be "less expensive eating 
facilities" within the meaning of subsection 233d of Standardized Regu­
lations, was properly denied, since to qualify therefor, the employee 
must be unable to utilize less expensive eating facilities. The entitlement 
is not predicated upon the extent to which family meal costs exceed 
those incuned at home, but upon the extent to which they exceed the 
cost of meals at less expensive commercial facilities. B-176979, 
November 17, 1972. 

(2) Limitations—To accommodate 25 percent statutory limitation on 
nonforeign differential and allowance payable under 5 use. § 6941, 
Navy paid 25 percent nonforeign differential for Guam to employee who i 
was eligible for that differential as well as 15 percent nonforeign cost-of-
living allowance for Hawaii. Absent regulation directing payment of 
nonforeign cost-of-living allowance first. Navy was not obligated to pay 
employee 15 percent nonforeign cost-of-living allowance and reduced 10 
percent nonforeign differential even though that combination of nontax­
able allowance and taxable differential would result in greater tax ben­
efit to employees. B-194368, November 12, 1980. 

Air traffic controllers request that cost-of-living allowance (COLA) in 
Molokai, Hawaii, be computed under private housing category, since, 
although they occupy federal housing, they do not do so as a condition 
of their civilian employment. Even though Federal Personnel Manual 
(FPM) Letter 591-29, October 30, 1978, defines federal housing category 
as applying only to those who occupy federal housing as a condition of 
their employment, the FPM Letter's interpretation is enoneous since it 
misinterprets Executive Order No. 12,070, as amended, which refers to 
federal housing as that occupied as a result of civilian employment. 
Therefore, the manner in which the Federal Aviation Administration 
has been computing the COLA is correct. 61 Comp. Gen. 266 (1982). 

b. Transfer allowances 

(1) Hotels in U.S.—Hotel or other temporary lodging expenses incuned 
in the United States by an employee incident to a transfer abroad may 
not be reimbursed as part of the transfer allowance authorized under 
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6 U.s.c § 5924(2). Temporary lodging expenses payable to employees 
incident to assignments abroad are those authorized by 5 u.s.c § 5923(1). 
53 Comp. Gen. 861(1974). 

(2) Violation of service agreement—Claim of former employee of the 
Agency for Intemational Development for a home service transfer 
allowance is denied under paragraph 264.2, Standardized Regulations, 
since the employee did not remain with AID for a minimum of 6 months 
after returning to the United States, as required by the regulation. 
B-184045, March 31, 1976. 

(3) Recoupment not required—The former Director of the Commerce 
Department's U.S. Trade Center, Argentina, whose Foreign Service 
Reserve appointment terminated when he retumed to his regular Com­
merce position in the United States may be paid a home service transfer 
allowance, since it is anticipated that he will be reassigned to a post in a 
foreign area. B-180852, October 23,1974. 

c. Separate maintenance allowance 

(1) Reinstated employee—Reinstatement as a career civilian employee 
of the Army in Korea after employment in private industry does not 
entitle the claimant to post differential or separate maintenance allow­
ance under 6 use. § 5924. There is no inconsistency in regarding a rein­
stated employee as a local hire. Eligibility for payment of a separate 
maintenance allowance is authorized only upon the evacuation of an 
employee's dependents or in exceptional circumstances provided prior 
approval is granted by the Secretary of Defense. B-161353, August 7, 
1967. 

(2) Administrative approval—Change in the status of an overseas 
employee from an alien to a United States citizen does not result in an 
automatic entitlement to the allowances granted under section 031.12 of 
the Standardized Regulations. That regulation requires the specific 
approval of such allowances, and where an authorized approving offi­
cial has specifically refused approval, GAP is without authority to over-
mle the decision. B-179972, Febmary 22,1974. 

A separate maintenance allowance could be paid to an employee whose 
wife could not be accepted on base because the medical facilities were 
inadequate to treat his wife's cancer. The regulations permit payment of 
allowance whenever the head of an agency determines that the 
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employee is compelled to maintain a dependent elsewhere because of 
lack of adequate medical facilities. B-175980, November 28, 1972. 

The Army's policy to deny separate maintenance allowance where an 
employee is not joined by his dependent due to the dependent's unique 
medical condition is at variance with the Standardized Regulations. 
Therefore, an employee may be granted a separate maintenance allow­
ance where the chief medical officer and commander determined that he 
was required to maintain his wife elsewhere because of inadequate med­
ical facilities in Pusan, Korea, to treat his wife's condition. B-188979, 
July 24,1978. 

(3) Spouse in armed forces—An employee stationed in Vietnam who 
was receiving a full separate maintenance allowance based on the addi­
tional expense of maintaining his wife elsewhere is not entitled to a full 
allowance where his wife is an Air Force major receiving quarters and 
subsistence in her own right. A separate maintenance allowance may be 
paid to the employee, less a deduction for the amount of his wife's sub­
sistence and quarters allowances. The general intent of the regulations is 
to preclude the payment of a separate maintenance allowance to both 
spouses, each of whom may be entitled by virtue of their assignment to 
different posts of duty. B-160574, June 16, 1970. 

(4) Divorced employees—The separate maintenance allowance author­
ized to be paid to an employee assigned to a post that is dangerous or 
unhealthful or where the living conditions are adverse, to enable the 
employee to meet the expenses of maintaining his dependents elsewhere, 
may be paid to a divorced employee whose children were placed in the 
joint custody of the employee and the former spouse, since the children 
are dependents within the meaning of paragraph 040m of the Standard­
ized Regulations. However, the employee must establish that the chil­
dren would have resided with him but for the conditions warranting 
payment of the separate maintenance allowance. An affidavit to this 
effect from the employee's former spouse is sufficient. 52 Comp. 
Gen. 878(1973). 

(5) Breach in domestic relations—An employee's claim for a separate 
maintenance allowance on behalf of his wife was denied by the agency 
for the period during which the employee and his wife were allegedly 
separated, even though no separation agreement had been signed and 
neither spouse had instituted legal action, since, at that time, the Stan­
dardized Regulations prohibited the payment of the separate mainte­
nance allowance where there existed a "breach in domestic relations." 
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The employee may be paid the separate maintenance allowance for his 
wife because the Standardized Regulations have been clarified so as to 
prohibit the allowance only where either legal action had been instituted 
or a formal separation agreement had been reached. B-178490, July 2, 
1975. 

Under regulations providing that a separate maintenance allowance 
cannot be paid when there was a breach in domestic relations, a sepa­
rate maintenance allowance for the employee's wife was properly termi­
nated as of the date she filed for divorce even though her petition for 
divorce was placed on the inactive court calendar for several months 
before a final divorce decree was granted. Where there has been no 
action for separate maintenance, the date of "voluntary legal separa­
tion" referred to in the regulations is the date of filing for divorce. 
B-191819, March 23, 1979. 

(6) Change of station—Under section 264.2 of the Standardized Regula­
tions, a separate maintenance allowance terminates when an employee 
is transferred as of the date he relinquishes his quarters. On April 6 an 
employee assigned to Saigon and reeeiving a separate maintenance 
allowance was sent to the Philippines and then to California under tem­
porary duty orders that did not provide for return to Saigon. His sepa­
rate maintenance allowance was properly terminated April 6 since it 
was clear that a permanent change of station was intended even though 
permanent-change-of-station orders had not been issued and inasmuch 
as the employee relinquished his quarters. B-186478, June 15, 1977. 

d. Education allowance 

(1) Applicable rate—An employee transfened from the Hague to Hong 
Kong elected to let his daughter attend her last year of high school at 
the Hague. The employee is entitled to an education allowance for his 
daughter at the $2,500 per annum rate for Hong Kong rather than the 
$3,300 rate for the Hague since section 267.44 of the Standardized Regu­
lations provides that the rate of the last previous post may continue 
only until the child finishes the grade being attended. B-186275, 
November 2, 1976. 

(2) Employee may not contract with school—An employee of the 
Department of the Army stationed in Korea who entered into a private 
arrangement with a private school for the education of his daughter 
may not be reimbursed for the costs he incuned prior to DOD's contrac­
tual arrangement with the school. Authority for DOD to provide for the 
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schooling of dependents of employees stationed overseas expressly pro­
vides that appropriations therefor are for expenditure in accordance 
with 10 u.s.c. § 7204. That provision contemplates that needed arrange­
ments for schooling are to be made by the department concemed and 
that a parent has no authority to obligate the government by a private 
agreement. 59 Comp. Gen. 581 (1980). 

5. Post differential 

a. Entitlement 

(1) Administrative authorization—The change in the status of an 
employee from an alien to a U.S. citizen does not automatically entitle 
the employee to differentials and allowances. The Standardized Regula­
tions require specific approval and the authorizing official specifically 
refused approval of the claimed differentials and allowances, GAO is 
without authority to overmle the administrative decision. B-179972, 
Febmary 22, 1974. 

(2) Detailed employees—An employee detailed from a nondifferential 
post to Kinshasa, Zaire, for a 67-day period, may not be paid post dif­
ferential pursuant to 5 use. § 5925, for Kinshasa prior to the 43rd day 
of the detail, since section 541 of the Standardized Regulations requires 
a 42-day eligibility period. Furthermore, the regulations specifically 
provide that no post differential is authorized for the period required to 
obtain eligibility. B-181047, November 14, 1974 and 45 Comp. Gen. 583 
(1966). 

Under section 450 of the Standardized Regulations, post differential 
which is payable from the date of arrival at an authorized post upon 
transfer, is not, however, payable until the 42nd day of a detail. A pro­
posal to transfer rather than detail National Science Foundation 
employees to the Antarctic for brief periods so they can be paid post 
differential upon arrival may not be implemented. Although post differ­
ential is not payable for details of less than 42 days, there is no statu­
tory restriction on retroactively paying post differential for the first 42 
days of a detail that extends for more than 42 days. Accordingly, if the 
Secretary of State determines such payment will alleviate problems of 
assigning personnel to the Antarctic, and amends the regulations, the 
retroactive payment may be made. B-187542, March 16,1977. 

(3) Full days—An employee on temporary duty in Vietnam is entitled to' 
payment of a post differential allowance under 6 u.s.c. § 5925 at the 25 
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percent rate. The Standardized Regulations at that time provided enti­
tlement to a post differential upon 42 consecutive calendar days' service 
in one or more places in Vietnam. The computation of an employee's 
entitlement shall be based on full days (as indicated in the regulation, 
that is, midnight to midnight). B-169294, June 11, 1970. 

(4) Local hires—Reinstatement as a career civilian employee of the 
Army in Korea after his employment in private industry does not entitle 
the claimant to a post differential under 5 use. § 6925 or a separate 
maintenance allowance under 5 u.s.c § 5924, since his eligibility is gov­
emed by the Standardized Regulations and not the nature of his 
appointment. There is no inconsistency in regarding a reinstated 
employee as a "local hire." B-161353, June 11,1970. 

b. Computation 

(1) Aggregate pay limitation—Because a post differential under 5 use. 
§ 5925 is additional pay and not part of an employee's basic salary, it is 
not regarded as part of the aggregate limitation on basic compensation 
and is not subject to retirement deductions. B-169294, June 11,1970 and 
37 Comp. Gen. 739 (1958). 

(2) Biweekly basis—AID properly computed the post differential ceiling 
on a biweekly, rather than an annual, basis inasmuch as section 552 of 
the Standardized Regulations requires implementation of the ceiling by 
reduction in the per annum post differential rate to a lesser percentage 
of the basic rate of pay than otherwise authorized. The mle that the 
method of computation prescribed for basic pay by 6 u.s.c. § 5504(b) 
shall be applied as well in the computation of aggregate compensation 
payments to officers and employees assigned to posts outside the United 
States who are paid additional compensation based upon a percentage of 
their basic compensation rates thus applies to post differential pay­
ments. 57 Comp. Gen. 299 (1978). See also B-173815, August 29, 1973 
and B-50870, November 17, 1958. 

An employee of the Air Force qualified for payment of 20 percent post 
differential while on extended detail in Saudi Arabia. Since post differ­
ential is based on a percentage of basic pay, the post differential pay­
ment after acquiring eligibility is computed on the basis of the days 
entitled to basic pay rather than on the basis of every calendar day 
which would include weekends and other nonworkdays. Robert B. 
Mellen, B-215449, December 26, 1984. 
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(3) Lump-sum leave—Employees of the Agency for Intemational Devel­
opment who were separated from the federal service in Vientiane, Laos, 
are entitled to lump-sum leave payments that include post differentials 
under 5 use. § 6925 for the period covered by the lump-sum leave pay­
ment. 52 Comp. Gen. 993 (1973). 

E. M i s c e l l a n e o u s -̂ Territorial cost-of-living allowances 

A l l o w a n c e s i:,̂ .̂  ^ .̂i , ^ ^ . *• 
a. Effect of local voter registration 

Registering to vote in the local elections in Guam does not deprive a 
civilian employee of the benefits prescribed for overseas service where 
neither the acts involved nor their legislative histories indicate intent to 
deny an employee benefits because of such registration. 49 Comp. 
Gen. 596(1970). 

b. Headquartered in CONUS 

A claimant was reemployed by the Department of the Interior after his 
separation from the military service in Juneau, Alaska, and was perma­
nently assigned to Oregon. He remained in Juneau on a detail for 2 
weeks and resigned after the detail to accept a position in Juneau. He is 
not entitled to a cost-of-living allowance under 5 u.s.c. § 6941 for the 
detail, since the position to which he was assigned was in CONUS, for 
which no cost-of-living allowance is authorized, and the temporary duty 
assignment was in the employee's place of permanent residence for the 
employee's personal convenience. B-159507, July 20,1966. 

c. Alaska Railroad employees 

An amount in lieu of the cost-of-living allowances under 5 u.s.c § 5941 
may be paid to Alaska Railroad employees whose pay is fixed adminis­
tratively, since the statutory provisions limiting their salaries to 
amounts not in excess of the salaries of specified grades under the Gen­
eral Schedule refer to the basic compensation rates in Subchapter I, 
Chapter 53, Title 6, United States Code, and not to the allowances 
authorized by Chapter 59 of Title 6, United States Code. 65 Comp. 
Gen. 196 (1976). 
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d. Conversion to General Schedule 

The cost-of-living allowance authorized by 5 U.S.C. § 5941 is not to be 
considered in comparing General Schedule and Wage Board pay levels in 
setting the rates of pay for employees whose positions are converted 
without change in duties from Wage Board to General Schedule since 
5 C.F.R. Part 539 and not the "highest previous rate mle" applies. 
51 Comp. Gen. 656(1972). 

e. Temporary duty 

An employee hired on a temporary basis to perform services in Alaska 
on a disaster loan program may not be paid a cost-of-living allowance 
under 5 U.S.C. § 5941 in addition to per diem in lieu of subsistence. The 
cost-of-living allowances, which are intended for employees assigned or 
transferred outside the continental United States or to Alaska are not 
payable to employees on temporary duty there while they are receiving 
perdiem in lieu of subsistence. 31 Comp. Gen. 499 (1962); 34 Comp. 
Gen. 370 (1956); and B-166632, May 2, 1969. 

f. Concurrent with temporary quarters allowances 

Payments for subsistence while occupying temporary quarters, which 
have been withheld because they were considered to duplicate, in whole 
or in part, amounts concurrently paid as territorial cost-of-living 
allowances may be allowed. B-168411, July 9, 1970. 

g. Effect of conunissary privileges 

An employee's argument that his cost-of-living allowance was improp­
erly phased out and eventually discontinued based on his entitlement to 
commissary and post exchange privileges is rejected. Discontinuance of 
the allowance based on the availability of commissary and post 
exchange privileges as provided for at 5 CFR. § 591.208 was proper and 
in accordance with Executive Order No. 10,000, which contemplates 
appropriate deductions in fixing the cost-of-living allowance when 
quarters, subsistence, commissary, or other purchasing privileges are 
furnished at a cost substantially lower than the prevailing local cost. 
B-189055, November 30, 1977. Also see B-189031, March 31, 1978. 
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h. Absence from duty post 

The administrative determination that the lump-sum leave payment 
made upon an employee's disability retirement should not include the 
cost-of-living allowance authorized by 5 u.s.c. § 6941 was not arbitrary 
or capricious, since it was in accordance with esc (now OPM) regulations, 
which require the termination of the cost-of-living allowance upon the 
date of departure of the employee from Hawaii to the continental United 
States. B-163041, March 5, 1968. 

2. Tropical differential 

a. Statutory authority 

Pub. L. No. 85-690, approved July 25, 1958, 72 Stat. 405, authorizes an 
overseas differential for Canal Zone employees who are citizens of the 
United States. A tropical differential is set at 15 percent of the appli­
cable base wage or salary. 35 C.F.R. § 251.31(a). 

b. Delay in civilian appointment of discharged service member 

Certain employees in Panama are entitled to tropical differential pay if 
they continuously occupy a position in Panama after discharge from 
military service. Under agency practice and interpretation of its regula­
tions this requirement was satisfied despite a few days delay after mili­
tary discharge before civilian employment. Evidently such delay was 
sometimes administratively unavoidable.. However, tropical differential 
is denied a claimant who delayed his civilian appointment for 22 days to 
return to the United States for discharge and to transact personal busi­
ness after military discharge. Richard W. DuMas, B-212352, 
December 23, 1983. 

3. Remote-duty-site allowance 

The remote-duty-site allowance authorized by 5 u.s.e. § 5942 is payable 
for dates the employee commuted round trip between his residence in 
Las Vegas and his permanent duty station at the Nevada Test Site. How­
ever, since the employee maintained a room there on a continuing basis 
for his own convenience, 5 C.F.R. § 591.306(c) precludes payment of the 
remote-duty-site allowance for dates he remained ovemight at the test 
site. B-188436, March 15, 1978. 
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4. Transfer—international organization—equalization allowance 

An employee who exercised his reemployment rights with the U.S. Cus­
toms Service after a transfer to an intemational organization is not enti­
tled to additional payment for an equalization allowance where the 
record shows the computation was made in accordance with the gov­
erning statute and regulations. Joseph P. Moss, B-230401, August 23, 
1989. 

5. Notary Public commission expenses 

a. Cost of commission 

Employees who are required to serve as notaries public in the perform­
ance of official business may be paid an allowance under 5 use. § 5945, 
not to exceed the expense incurred in obtaining the commission, even 
though the employees also use the notarial powers for private business. 
36 Comp. Gen. 465 (1956). 

b. Surety bonds 

Title 5 of the U.S. Code, § 5946 authorizes reimbursement for the 
expense of surety bonds required of notaries by state law, notwith­
standing 31 use. § 1201, which bars the govemment from obtaining or 
requiring surety bonds for employees. B-185909, June 16,1976. 

c. Seals, stamps, etc:, professional dues 

Employees required to obtain notary commissions may be reimbursed, 
pursuant to 5 u.s.c. § 5945, for incidental expenses deemed necessary to 
perform notarial services including seals, stamps, embossing devices, 
and recording and filing fees. However, reimbursement may not be made 
for professional association dues and other expenses not essential to the 
performance of notarial services. B-185909, June 16,1976. 

6. Membership fees 

a. Individual membership 

In view of the prohibition in 5 use. § 5946 against payment from appro­
priated funds of membership fees of officers and employees in societies 
and associations, the annual membership fees of employees of the New 
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York Ordnance District for the Society for Advancement of Manage­
ment, the primary purpose of which is to increase the knowledge of the 
personnel involved with respect to problems encountered in the course 
of their employment, may not be paid from appropriated funds. 
32 Comp. Gen. 15(1952). 

b. Annual dues 

The annual dues an employee is required to pay for membership in a 
professional organization are not reimbursable to the employee, even 
though a savings would accme to the govemment from reduced sub­
scriptions rates and notwithstanding the government would benefit 
from the employee's development as a result of the membership. 
52 Comp. Gen. 496 (1973). 

c. Library association dues for use of facilities 

The prohibition against payment of membership fees from appropriated 
funds does not prohibit the use of the Securities and Exchange Commis­
sion's expense appropriation for payment to a law library association of 
such charges as are necessary to secure access to its library facilities for 
the official use of the Commission's attorneys, even though such charges 
take the form of stock purchases and membership assessments. 
19Comp. Gen. 937(1940). 

d. Agency membership 

The prohibition against payment of appropriated funds for the member­
ship fees or dues of any "officer or employee" in any private association 
does not prohibit the use of Veterans Administration appropriations for 
payment of the fees for membership of its facilities, as such, in the 
American Hospital Association, where the prime purpose is to benefit 
the institution rather than to enable officers and staff members to 
obtain membership at lower rates or other personal benefits. 24 Comp. 
Gen. 814(1945). 

The association membership fee payment prohibition does not preclude 
procurement of membership for the benefit of the government. The 
Office of Technical Assessment, Department of Conunerce may procure 
membership in the American Management Association if it is in the 
interest of the govemment and memberships are acquired in the name 
of the government and not in the name of, or for the individual benefit 
of, officers or employees. 33 Comp. Gen. 126 (1953). 
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While 5 use. § 5946 prohibits the payment of membership fees of 
employees in professional associations, notwithstanding such member­
ship would be of primary benefit to the agency rather than the 
employee, there is no objection to the use of funds for the payment of 
membership fees in the name of the agency, if the expenditure is justi­
fied as necessary to carry out the purposes of the agency's appropria­
tion. 63 Comp. Gen. 429 (1973). 

7. Attendance at meetings 

See Title III—Travel, Chapter 3, pp. 16 - 17, of the CPLM, conceming 
expenses reimbursable for attendance at meetings. See also GAO'S publi­
cation Principles of Federal Appropriations Law, second edition (now in 
preparation). 
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Chapter 5 

Payroll Deductions and Withholding, Debt 
'liquidation, Waiver of Erroneous Payments 
of Compensation 

Subchapter I—Payroll 
Deductions and 
Withholding 

A. Statutory Authorities Statutory provisions goveming withholding of pay are found at 5 u.s.c. 
^ 5511 - 5620. Statutory provisions goveming the advancement, allot­
ment, and assignment of pay are found at 5 u.s.c §§ 5521 - 5527. Other 
specific statutory authorities are cited in appropriate sections below. 
For general guidance conceming the forms and procedures used in pre­
paring payrolls, see part III of the Department of the Treasury Financial 
Manual. 

B. Taxes 1. Federal income taxes 

a. Statutory authority 

Title 26 of the U.S. Code, §§ 3402(a) and 3402(1) require each federal 
agency to deduct and withhold federal income taxes from wages, 
including incentive and meritorious award payments, paid to any officer 
or employee. 

b. Backpay 

GAO withholds federal income tax in settlement of claims for backpay 
under the authority of 31 use. § 3702. However, federal income tax may 
not be withheld in settlement of claims for backpay based on final judg­
ments of the Court of Claims, unless so directed by the court, since certi­
fied judgments must be for payment in accordance with the terms of the 
judgment. B-124720, B-129346, August 1, 1961. See also Georgia and 
Leonie Mallory, B-209349, April 9, 1984. 

c. Overtime 

Employee successfully claimed overtime for work performed over 
I)eriod of several years. Federal income tax must be withheld from over­
time compensation determined to be due, since withholding of federal 
income tax on all remuneration for services performed by an employee 
for his employer is required and any adjustments resulting from excess 
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withholding are to be made on employee's income tax return for the 
year in which the withholding is made. B-169375, June 25, 1970. 

d. Relocation expenses 

(1) Generally—See Treasury Financial Manual, section 3-4080.10. 

(2) Newly hired employees—Upon release from active military duty at 
Washington, D.C, employee accepted a position with the Veterans 
Administration in Los Angeles, Califomia. Shipment of household goods 
to first duty station was authorized under 5 u.s.c. § 5723. Since amounts 
paid by employer for transporting household goods constitute "wages" 
for federal income tax purposes, such taxes must be withheld, unless the 
employee is eligible to deduct such amounts from his gross income under 
26 U.S.C § 217. B-160723, April 30, 1963 and B-153699, March 30, 1964. 

(3) Transfer less than 50 miles^Employee, permanently transferred 
less than 50 miles from former duty station, questions deduction of 
$245.32 for federal withholding tax from $1,248.48 allowed in settle­
ment of his claim for relocation expenses. Deduction was proper since 
26 u.s.e. § 217(c) treats relocation allowances for moves of less than 50 
miles' distance as wages; therefore, entire amount paid was subject to 
tax withholding. B-180005, May 20, 1974. 

2. State and District of Columbia income taxes 

a. Authority to withhold 

Title 6 of the U.S. Code, ̂  5516 and 5517 and Executive Order No. 
11,997, dated June 22, 1977, provide for withholding state and District 
of Columbia income taxes from the compensation of federal employees if 
an agreement has been entered into between the Secretary of the Trea­
sury and the proper official of the state, or the District of Columbia. See 
also District of Columbia Code 47-1812.8 (1987 replacement volume). 

b. Delinquent tax liability 

Pursuant to Executive Order No. 11,997, June 22, 1977, no agreement 
between the Secretary of the Treasury and the proper official of the 
state shall require the collection by an agency of delinquent tax liability 
of an employee or member of the Armed Services. 
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c. Nonresident of state 

The Maryland state income tax is required to be withheld from the com­
pensation of a federal employee who is regularly employed in Maryland, 
even though he is not a resident of that state. 35 Comp. Gen. 486 (1956). 
See also Annotated Code of Maryland, Tax General, 10-901 to 911. 

Nonresident federal employee who will not return to duty station in 
Philadelphia upon termination of sick leave status, at which time disa­
bility retirement becomes effective, is subject to Pennsylvania income 
tax imposed on federal employees by agreement between federal and 
state governments, pursuant to 5 u.s.e. § 5517, and Executive Order No. 
10,407 (current Executive Order No. is 11,997), for period of sick leave, 
July 19, 1972, until December 1973, during which time he will remain on 
agency rolls, since sick leave payments constitute wages for taxation 
purposes. Accordingly, withholding of Pennsylvania income tax is 
proper. 52 Comp. Gen. 538 (1973). 

d. Lump-sum payments 

Employee whose last duty station was in Pennsylvania, was paid lump­
sum payment for accmed annual leave. Deduction for Pennsylvania 
income tax must be made from payment even though leave balance may 
include leave carried forward from agencies located in other states and 
irrespective of present residence of employees. 52 Comp. Gen. 139 
(1972). 

e. Severance pay 

See Treasury Financial Manual, section 3-6015.30. 

f. Fees—voluntary allotments 

Voluntary salary allotments for state and District of Columbia income 
taxes by employees who are not subject to mandatory tax withholding 
may be permitted by regulation issued by OPM, provided that in accor­
dance with 5 u.s.e. § 5525, the salary withholding is based upon the 
written request or authorization of the employee. While a fee or charge 
for the cost of withholding the tax may not be exacted from the state or 
District of Columbia, a charge against the employee may be, but is not 
required to be, made depending on the policy of the employing agency 
under 31 u.S.C. § 9701, or on whether a uniform fee is imposed by Presi­
dential action. 42 Comp. Gen. 663 (1963). 
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3. City or county income or employment taxes 

Title 5, U.S. Code, § 5620 and Executive Order No. 11,997, dated 
June 22, 1977, authorize the Secretary of the Treasury to enter into an 
agreement with the proper official of any eligible city or county for 
withholding city or county income or employment taxes from the com­
pensation of federal employees who are subject to the tax and whose 
regular place of federal employment is within the city with which the 
agreement is made. Title 31, Chapter II, Subchapter A, Part 215 of the 
Code of Federal Regulations governs the agreements between the Secre­
tary of the Treasury and qualified cities. See Treasury Financial 
Manual, section 3-5015.10. Notwithstanding the fact that an employee 
of a government activity physically located in New York City is not a 
resident of New York City, city income tax must be withheld from his 
salary, since he is a resident of New York state and 5 U.S.C. § 5620 
requires the United States to agree to withhold city income tax from 
salaries of employees who are residents of the state in which the city is 
located if the city requests the United States to do so. B-171878.07, 
December 6, 1974. 

4. Social security tax 

a. Statutory authority 

Title 26 of the U.S. Code, §§ 3102 and 3121(aXl) require each federal 
agency to deduct and withhold FICA tax from wages paid to those 
employees covered by the Federal Insurance Contributions Act. Federal 
employees hired after December 31, 1983, are covered by the act. 

b. Appropriation availability 

Appropriations and funds made available by any act for salaries, wages, 
or compensation shall also be available for payment of tax imposed on 
instmmentalities of the United States, on an employer, by the provisions 
of the Social Security Act Amendments of 1950. 31 u s e § 1309. 

c. Severance pay 

Two employees, who were separated from their positions, were paid 
severance pay. The agency properly deducted FICA from their severance 
pay where they later became subject to FICA withholding as a result of 
their reemployment in intermittent positions. Georgia and Leonie 
Mallory, B-209349, April 9, 1984. 

Page 5-4 GAO/OGC-91-6 CPLM — Compensation 



Chapter 5 
Payroll Deductions and Withholding, Debt 
Liquidation, Waiver of Erroneous Payments 
of Compensation 

6. Medicare tax 

a. Statutory authority 

Medicare was extended to federal employees by the Tax Ekjuity and 
Fiscal Responsibility Act of 1982. That act subjects federal employment 
to the hospital insurance portion of the FiCA and provides for use of the 
newly covered employment in determining eligibility for medicare hos­
pital insurance. 

b. Final paycheck 

Agency properly deducted Medicare tax from the final paycheck of an 
employee who retired in December 1982, but received the paycheck in 
January 1983, even though the employee is not eligible for Medicare 
benefits based on federal service. Section 278 of the Tjix Equity and 
Fiscal Responsibility Act of 1982 provides that the tax applies to all 
remuneration received after December 31,1982, but provides credit for 
pre-1983 federal employment only to individuals who performed service 
both during January 1983 and before January 1, 1983. Although under 
these provisions some employees subject to the tax will not be eligible 
for Medicare benefits, there is nothing in the statute or its legislative 
history which permits a different result. Edward J. Compos, 63 Comp. 
Gen. 61 (1983). 

C. Retirement l. Statutory authority 

On June 6,1986, a new Federal Employees' Retirement System (FERS) 

was enacted. 5 u.s.c. §§ 8401 - 8479. See OPM regulations on that system 
in 5 CFR. ̂  841.101 - 841.1008. See also "2" of Subchapter I of this 
title, above, FERS coordinates federal retirement benefits with Social 
Security coverage for federal employees hired after December 31, 1983. 
Federal employees already under the Civil Service Retirement System 
(CSRS), 5 use. §§ 8331 - 8361, who did not elect to participate in FERS 

remain under the csRS. See OPM regulations, 5 C.F.R. §§ 831.101 -
831.2208. 

2. United States General Accounting Office responsibility 

The responsibility of the United States General Accounting Office is to 
provide procedures so that the amounts deducted for retirement shall be 
deposited in the Civil Service Retirement and Disability Fund. 5 use. 

Page 5-5 GAO/OGC-91-6 CPLM — Compensation 



Chapter 6 
Payroll Deductions and Withholding, Debt 
Liquidation, Waiver of E r̂roneous Payments 
of Compensation 

§ 8334(a), 11 Comp. Gen. 464 (1932), and 18 Comp. Gen. 956 (1939). See 
also Title 6, ch. 6, GAP Manual for the Guidance bf Federal Agencies. 

Under 6 u.s.e. § 8334(d) payment of interest is required upon redeposit 
of contributions to the Civil Service Retirement Fund which were 
refunded to an employee. However, since the Office of Personnel Man­
agement has full authority to administer Civil Service Retirement Act, 
any question regarding the conditions under which service may be 
credited for retirement purposes should be referred to that Office. Juan 
S. Griego, B-207176, January 6, 1983. 

3. Salary computation for deductions 

a. Period of suspension or removal 

Retirement deductions which are required by 5 use. § 8334 are to be 
computed on the basis of the gross compensation due an employee under ̂  
5 use. § 5596(b) for a period of erroneous suspension or removal, prior 
to deducting, pursuant to the latter act, any amounts which may have 
been earned by the employee through other employment during such 
period. 28 Comp. Gen. 663 (1949). 

b. Position conversion 

The hourly day rate saved to an employee, whose position has been con­
verted from classified schedule to prevailing wage system, constitutes 
the basic pay for that Wage Board shift, and the night rate constitutes 
basic compensation for the night shift; hence, payroll deductions for 
retirement and insurance are to be based on the employee's aggregate 
compensation, excluding overtime, for the employee's regularly sched­
uled tours of duty for each pay period. 36 Comp. Gen. 37 (1956). 

c. Leave effect 

During 6-day week, employee worked 4 10-hour days and was in leave-
without-pay status on fifth day. Deduction for retirement should be 
made at basic rate of pay for 40 hours worked, since time in excess of 8 
hours per day should be substituted for time lost during same workweek 
in leave-without-pay status to the extent of applying the straight time 
portion of pay for overtime hours against the leave without pay. 
42 Comp. Gen. 429 (1963). 
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d. Night work ' 

For Wage Board employee detailed from day to night shift, "basic 
salary" defined by Civil Service Retirement Act, 5 U.S.C. § 8331(3), from 
which percentage is deducted for retirement purposes is straight time 
,night rate prescribed for regular 40-hour workweek, exclusive of over­
time. Therefore, employee who receives, for 2 10-hour days he worked, 
8 hours at night rate and 2 hours at overtime night rate for each day, 
followed by 2 days of annual leave and 1 day of leave without pay, 
should have his retirement deductions based on total of 36 hours 
straight time: 20 at night rate, exclusive of overtime, and 16 hours at 
day rate for annual leave. 42 Comp. Gen. 429 (1963). 

e. Overtime effect 

Wage Board employees who have a 40-hour workweek but uncommon 
daily tours of duty (for example, 4 10-hour days) and who receive over­
time pay for work in excess of 8 hours a day pursuant to 5 u.s.c § 5544, 
may have only the basic hourly wage rate for the full 40 hours, 
excluding the additional half-pay, considered for retirement deductions 
and for determining the amount of group life insurance to which the 
employees are entitled, there being no indication in the legislative his­
tory of the Work Hours Act of 1962 to change the basic 40-hour work­
week concept established under other laws. 42 Comp. Gen. 195 (1962). 

f. Gradual retirement plan 

A regularly scheduled full-time employee participated m one of his 
agency's gradual retirement plans, which permitted him to work 3 days 
a week and take leave without pay (LWOP) on the other 2 days (Wednes­
days and Fridays). In November 1982, there were two Thursday holi­
days for which he claims pay entitlement on basis that only occunence 
of the holiday prevented him from working. Where an employee has and 
must maintain a minimum schedule, he may be paid for a workday des­
ignated as a holiday, even though bounded by scheduled LWOP days. 
66 Comp. Gen. 393 (1977) and B-206655, May 25, 1982, distinguished. 
Richard A. Wiseman, B-210493, August 15,1983. 
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4. Deductions from retirement fund for debt liquidation 

a. Generally 

Title 5 of the U.S. Code, § 5611 provides that if an employee indebted to 
the United States is removed for cause, the pay accming to him shall be 
applied in whole or in part to the satisfaction of any claim or indebted­
ness due the United States. Further, it is well settled that the final 
salary, retirement deductions, and other funds due employees from the 
govenunent may be set off against debts due the govemment by 
employees upon their separation from service. 39 Comp. Gen. 203 
(1959) and B-178596, June 27,1973. Moreover, although 5 u.s.c 
§ 8346(a) provides that civil service retirement annuities are not subject 
to execution, levy, attachment, garnishment, or other legal process, such 
annuities are subject to set off for debts due the United States and for 
counterclaims filed by the govemment. 39 Comp. Gen. 203 (1959) and 
B-177789, January 26, 1973. However, the govemment may not set off 
general debts against an employee's retirement account until the 
employee withdraws his contributions or claims an annuity. 68 Comp. 
Gen. 501 (1979). See Pub. L. No. 97-365, approved Oct. 25, 1982. Also, 
see Subchapter II of this chapter. 

b. Effect of dismissal of criminal charges 

Former postal employee who was held responsible for theft of registered 
mail resulting in a govemment loss of $11,916.43, which has been 
reduced to $9,674.13 by recovery on blanket bond and identical funds 
and by setoff of final salary and retirement annuity, is not relieved of 
liability merely because criminal charges against him have been dis­
missed, since such action has no effect on his civil liability for losses 
sustained by govemment. The United States as creditor may withhold 
amounts payable to debtor from Civil Service Retirement and Disability 
Fund. B-150407, December 17,1962. 

c. Co-obligors 

Employee was co-obligor with former husband on debt in the amount of 
$1,392.99, owed to United States. Upon separation from employment, 
employee's civil service retirement credit of $918.09 was properly set 
off against debt since GAO has the duty to exercise its common law right 
of setoff where a person is both a debtor and creditor of the govem­
ment. B-156650, May 6, 1965. 
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d. Relocation expenses 

Setoff against final salary, retirement fund, etc., of full amount 
advanced for relocation expenses to transfened employee who, through 
administrative error, was not required to sign service agreement and 
resigned after 6 months, is required under 6 u.s.e. § 6706 and Federal 
Travel Regulations (FPMR 101-7) para. l-10.3c(3). See B-178595, June 27, 
1973 and B-165995, April 1,1969. 

e. Nonappropriated fund activity 

Employee was removed for cause for involvement in robbery of officers 
club, a nonappropriated fund activity. Smce contracts of such activity 
do not bind the govemment, debts due such activity are not debts due 
the United States and no authority exists to set off such debts against 
unpaid compensation due former employee nor against amount to 
employee's credit in retirement fund. B-170400, September 21,1970 and 
B-170400, Febmary 2, 1971. 

f. Payment by agency of employee's share of contribution 

An employee's change in appointment from a reemployed annuitant to a 
permanent Senior Executive Service position was inconectly imple­
mented by his employing agency, and no deduction was made from his 
salary for his contribution into the retirement fund for nearly 4 years. 
The agency is advised that there is no authority for the agency to pay 
the employee's share of his retirement contribution so that he may 
receive additional service credit. Congress has provided the employee 
with a solution in 6 u.S.C § 8344(aXB), which provides that he can attain 
additional service credit by voluntarily making a deposit in the retire­
ment fund. See Sakran v. United States, 176 Ct. Cl. 831 (1966). Chris 
Roggerson, B-226425, January 4, 1988. 

D. Federal Employees' 
Group Life Insurance 

1. Statutory authority 

Appointive or elective officers or employees tn or under the executive, 
judicial, or legislative branch of the govemment, and of the municipal 
govemment of the District of Columbia are eligible for coverage under 
regulations prescribed by OPM. 5 us.c § 8701. For employees excluded 
from the operation of the act, see 5 C.F.R. § 870.201. 

Page 5-9 GAO/OG091-6 CPLM — Compensation 



Chapter 5 
Payroll Deductions and Withholding, Debt 
Liquidation, Waiver of Erroneous Payments 
of Compensation 

2. Premium contributions 

Where retired federal employee elected to continue his optional life 
insurance coverage but, through administrative error, premiums were 
not deducted, later collection of premium is proper since employee con­
tinued to be covered by insurance and law requires collection of pre­
mium during period of coverage. See 34 Comp. Gen. 257 (1954). 

3. Premiums enoneously withheld 

Employee, who was serving imder temporary appointment and who was 
ineligible for Federal Employees' Group Life Insurance under the provi­
sions of 5 C.F.R. § 870.202(a)(1), may be refunded insurance premiums 
which were withheld from his salary due to administrative enor. 
Employee was never covered by life insurance and could not have 
received any benefits. B-198115, October 21, 1980. 

E. Federal Employees 
Health Benefits 

1. Statutory authority 

See 5 us.c §§ 8901 - 8914. See also 5 CFR. §§ 890.101 - 890.113. 

2. Election of coverage and withholding 

Any employee, may at such time, in such manner, and under such condi­
tions of eligibility as OPM may by regulation prescribe, elect to enroll in 
an approved health benefits plan provided by the act either as an indi­
vidual or for self and family. 5 u.s.c § 8906. The act authorizes with­
holding from the salary of an employee the amount specified by OPM as 
the individual's contribution. When an employee elects such coverage 
the government also contributes an amount specified by OPM. See Title 6, 
ch. 6, GAO Manual for the Guidance of Federal Agencies. 

3. Employee organization health plans 

Since only those deductions from the salaries of govemment personnel 
which are specifically authorized by law may be withheld through auto­
matic payroll deductions, the authority in 5 U.S.C. § 8906, for withholding 
the employees' share of the cost of health benefits, including those 
employee organization health plans which are approved by OPM imder 
5 U.S.C. § 8903(3), may not be regarded as authority for permitting pay­
roll deductions for benefits other than health, such as life insurance, 
income protection, automobile insurance, etc., which are offered by 
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various employee organizations in package plans together with health 
benefits. 39 Comp. Gen. 673 (1960). 

4. Tobacco inspectors 

Seasonal tobacco inspectors employed by the Department of Agriculture 
are "employees" for the purposes of the Federal Employees Health Ben­
efits Act (FEHBA). OPM requires contributions to the program for each 
pay period of coverage, whether the employees are in pay status or 
nonpay status. See 5 C.F.R. ̂  890.501(e) and 890.502(b). We hold that 
these revised regulations comply with the law and are reasonable. In 
addition, we hold that the Department of Agriculture may not utilize the 
tobacco user fee fund to pay the employee share of the federal health 
insurance for tobacco inspectors while they are in nonpay status. 
Tobacco Inspectors, 63 Comp. Gen. 286 (1984). 

F. Savings Bonds 1. Grenerally 

Executive Order No. 9136, dated April 16, 1942, established the Volun­
tary Payroll Savings Plan for purchase of United States savings bonds 
by federal employees by means of payroll allotments. See generally 
Treasury Financial Manual, section 3-6010. 

2. Series EE bonds 

Incident to introduction of Series EE savings bonds to replace Series E 
bonds being purchased by payroll allotment, the Department of the 
Treasury's proposal to substitute Series EE bonds based on a negative-
response system—whereby the EE bonds will be substituted unless the 
employee affirmatively acts to stop their issuance—is appropriate. 
Since the Series EE bonds are a continuation without major substantive 
change of the Series E bonds, the negative-response method of conver­
sion is a proper means of continuing the employee's voluntary allotment 
under the Payroll Savings Plan. 58 Comp. Gen. 681 (1979). 

G. Allotments and 
Assignments of 
Compensation 

1. Statutory authority 

Title 5 of the U.S. Code, ̂  5525 - 5527 authorize the head of each 
department to establish procedures to permit each civilian employee of 
the department to make allotments and assignments of amounts out of 
his compensation for such purposes as the head of the department 
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deems appropriate, subject to the regulatory authority given the Presi­
dent which has been delegated to esc (now PPM) by section 2(b) of Exec­
utive Order No. 10,982 of December 25,1961. Also, see Title 6, ch. 6, GAG 
Manual for the Guidance of Federal Agencies, PPM has prescribed regula­
tions goveming allotments at 5 C.F.R. §§ 550.301 - 560.381. 

2. Union dues 

a. Generally <̂  

Title 6 of the U.S. Code, § 7115 states that if an agency receives from an 
employee in an appropriate unit a written assignment which authorizes 
the agency to deduct from the pay of the employee amounts for the pay­
ment of regular union dues, the agency shall honor the assignment and 
make an appropriate allotment. 

b. No service charge 

An allotment made under 6 use. § 7115 shall be made at no cost to the 
exclusive representative or to the employee. 

c. Agency erroneously failed to withhold allotment 

If an employee authorizes the deduction of union dues from his pay, a 
federal agency is obligated to withhold the amount from the employee 
and pay it over to the union. The payment of the dues is a personal 
obligation of the employee, and where the agency wrongfully fails to 
withhold the dues and later reimburses the union pursuant to the settle­
ment of unfair labor practice charges, the agency must either collect the 
dues from the employee or waive collection of the debt. 60 Comp. 
Gen. 93 (1980). 

d. Termination of allotment 

Union dues allotments under section 7115(b) must terminate when an 
employee is no longer in the bargaining unit. Neither the agency nor the 
union should knowingly continue or permit dues withholding for an 
employee who is no longer in the bargaining unit. Local 3062, AFGE, 
63Comp. Gen. 351(1984). 

When an employee transfers out of the bargaining unit, the right to have 
his union dues paid through allotment ceases. If the agency continues to 
withhold the dues, the employee is not entitled to repayment of that 
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amount if the employee fails to take steps necessary to cancel the allot­
ment. In addition, agencies are cautioned not to take recoupment action 
against the union in such circumstances. If the amount is collected from 
the union, such collection may be waived under 5 us.c § 5684-^Local 
3062, AFGE, 63 Comp. Gen. 351 (1984). See also 59 Comp. Gen. 710 
(1980) and B-195406, May 11, 1981. 

e. Deduction of union dues from backpay 

An employee had a voluntary allotment for union dues in effect prior to 
the time he was erroneously separated. Since the voluntary allotment 
was automatically terminated upon his separation, the termination 
remained in effect even though the employee was reinstated and 
awarded backpay. Since at the time of his restoration he did not consent 
to the deduction of union dues from his backpay award, the agency's 
refusal to deduct union dues from his backpay was proper. B-180096, 
November 15, 1976. 

f. Erroneous overpayment to union—waiver 

Employee requests refund of $364.50 in union dues which were enone­
ously deducted from his pay, instead of pay of employee with similar 
name, between 1969 and 1977. Employee may be reimbursed for those 
deductions the refund which is not barred by statute of limitations. 
Repayment by union may be waived in whole or part under 6 us.c 
§ 6684, if after reviewing the record, the Department of the Air Force 
determines that waiver is appropriate. B-192050, July 13, 1981. 

g. Allotment revocation 

The Department of the Army received from an employee a signed 
authorization to have union dues allotted directly to a union. The 
employee then requested that the authorization be returned to her 
before any dues had been allotted to the union and the agency agreed. 
The union filed a grievance and the agency settled the grievance in 
favor of the union and the dues were allotted to the union. Under 5 use. 
§ 7116(a), an agency must honor a written authorization for allotment of 
union dues when it is received and the employee may not have the union 
dues retumed to her. 59 Comp. Gen. 666 (1980). 
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h. Allotment revocation—proposed FLRA settlement 

Federal Labor Relations Authority issued complaint charging Depart­
ment of Labor with unfair labor practice in wrongfully terminating 40 
dues allotments for AFGE Local 12 from March to June 1979. The 
department proposes to settle by reimbursing the union for the amount 
of dues it should have received. Federal Labor Management Relations 
Statute, 5 u.s.c Chapter 71, provides for dues allotments to unions and 
authorizes authority to remedy unfair labor practices, including failure 
to comply with statute. We have no objection to settlement, if approved 
by the Regional Director of the Authority. 60 Comp. Gen. 93 (1980). 

3. Banking-savings facilities for deposit 

a. Financial organizations 

The option for federal civilian employees and military personnel to be 
paid by credit to accounts in financial organizations is made available 
pursuant to 31 u.s.c § 3332. (See 3 Treasury Financial Manual section 
3-9010.) 

b. Savings accounts 

The option for an allotment of pay for savings to federal civilian 
employees, in the form of a recurring payroll deduction, is made avail­
able pursuant to 31 use. § 3332. Regulations governing these payments 
appear in Treasury Department Circular No. 1076 (second revision), 
dated October 23,1973. (See also Treasury Financial Manual, Chapter 3, 
sections 9010 - 9095.) 

Any federal civilian employee whose place of employment is within the 
United States (the 50 states and the District of Columbia) may authorize 
an allotment of pay for savings, provided (1) the allotment is a fixed 
amount, in whole dollars (no cents) to be deducted from payroll on a 
recurring basis, (2) no more than two such allotments per employee shall 
be in effect at the same time, and (3) savings allotments are not avail­
able to the employee under 5 U.S.C § 5626. 

For more detailed information conceming operational policies and pro­
cedures, see Treasury Financial Manual, Chapter 3, sections 9010 - 9096 
and 5 CFR. §560.361. 
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4. Charity and health funds 

See 5 CFR. §§ 660.341 - 660.342. 

5. Alimony and/or child support 

See 6 C.F.R. §550.371. 

H. Government-Furnished 
Quarters 

1. Statutory authority 

The head of an agency may provide an employee stationed in the United 
States with quarters or facilities, when conditions of employment or of 
availability of quarters warrant such action. 6 u.s.c. § 5911. 

2. Necessity to accept 

In enacting 5 U.S.C. § 5911, Congress clearly mtended that civilian 
employees on temporary duty should not be required to occupy govern­
ment-furnished quarters, whether fumished with or without charge, 
unless the head of the agency determines that the necessary service 
cannot be rendered or that property of the United States cannot other­
wise be adequately protected. 44 Comp. Gen. 626 (1965). See also 5 use. 
§5911(e). 

3. Proportionate costs 

a. Meals 

When an employee on official business away from his headquarters is 
required to purchase a meal he would otherwise obtain from the govem­
ment in kind, it is proper to reduce the deduction from his compensation 
by the cost of the individual meal representing the proportionate part of 
the value of the subsistence fumished in kind as a condition of the con­
tract of employment. 21 Comp. Gen. 919 (1942). 

b. Absences from duty 

No deduction is required to be made from compensation paid pursuant 
to 5 u.s.e. § 5596 during a period of enoneous removal or suspension. 
Also, deductions are not required during period of absence on official 
business or military leave, provided quarters normally occupied are 
vacated for other occupancy. 29 Comp. Gen. 153 (1949). 
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c. Failure to consider value of quarters 

The practice of the Canal Zone government in fumishing living quarters 
rent free to the district judge, district attomey, and the marshal, whose 
salaries have been fixed without regard to the free quarters, is contrary 
to laws which prohibit the receipt of compensation or perquisites 
beyond the salaries allowed by statute, thus making mandatory the 
application of Budget Circular A-45 which establishes rental rates for 
quarters supplied to federal employees. 34 Comp. Gen. 446 (1965). 

I. Liability for Government 
Property Lost or Damaged 

1. Administrative regulations 

When the head of a federal department or establishment^in order to 
protect the interests of the United States—has issued regulations pur­
suant to law which provide for the charging of govemment losses occur­
ring under certain circumstances to an employee found to be responsible 
therefor, such regulations may be regarded as a part of the contract of 
employment. 25 Comp. Gen. 299 (1945). In the absence, however, of a 
regulation which would impose liability on individuals, there is no 
authority for the assessment of charges against employees for losses 
sustained by the govemment as a result of neglect or enors in judgment. 
The usual means of disciplining for enors is by adjustment of efficiency 
rating or by demotion. 25 Comp. Gen. 299, above and 52 Comp. 
Gen. 964, 967 (1973). 

2. Nonavailability of retirement fund 

There is no authority to withhold any part of the salary deductions to 
the credit of an employee in the retirement fund to cover a pecuniary 
loss sustained by the govemment as a result of error in judgment or 
neglect of duty on his part—whether or not a prima facie case of lia­
bility be established^in the absence of specific administrative regula­
tions issued pursuant to law providing for the assessment of charges 
against employees under such circumstances. 25 Comp. (Jen. 299 (1946). 

J. Garnishment 1. Generally 

Under 42 use. § 659, the United States and its agencies are treated as if 
they are private persons with regard to garnishment for child support 
and alimony. See 55 Comp. Gen. 617 (1975). 
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2. Order of state tax board 

The United States Supreme Court has mled that the U.S. Postal Service 
must honor a state tax board order garnishing the wages of Postal Ser­
vice employees. The Court held that where the state tax board's orders 
are identical to the judgment of a court, the issuance of such orders con­
stitutes a lawsuit against the Postal Service within the meaning of 
39 u.s.e. § 401(1) which authorizes the Postal Service to sue and be sued. 
Franchise Tax Board of California v. United States Postal Service, 
467 U.S. 512(1984). 

This Supreme Court opinion noted that the Postal Service abandoned the 
argument that 5 use. § 5517 prohibited the issuance of an order to col­
lect delinquent tax liabilities by gamishment. The Court's opinion, how­
ever, did not decide the case on the basis of 5 u.s.e. § 6517 but rather on 
the Postal Service's statute, 39 use. § 401(1), which permits the Postal 
Service to sue and be sued. 

3. Child support 

Where the wife of a former employee seeks to garnish for child support 
money due the employee for accmed annual leave and the former 
employee's whereabouts and/or continued existence is unknown, pay­
ment may be made without determination of the status of the employee 
since in this case under 5 U.S.C. § 5682, the wife would also receive any 
money due the employee if he is deceased. Wesley E. Pitts, B-207015, 
December 14,1982. 

Where the wife of a former employee seeks to garnish for child support 
money due the employee for accmed annual leave, payment must be in 
accordance with the limitations contained in section 303(b) of the Con­
sumer Protection Act, 15 u.s.e. § 1673(b), since under Office of Personnel 
Management regulations, those limitations also apply to garnishment of 
payments in consideration of accmed leave. Wesley E. Pitts, B-207015, 
December 14, 1982. 
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A. Federal Claims 
Collection Act of 1966 and 
Debt Collection Act of 
1982 

These acts are to be found at 31 use. §§ 3701 - 3720A and Pub. L. No. 
96-418, 96 Stat. 1749 (1980), respectively. Regulations implementing the 
1966 act are found at 4 e.RR. Parts 101-105. 

Detailed coverage of the collection acts are set forth in Chapter 13 of the 
GAO manual Principles of Federal Appropriations Law, second edition 
(now in preparation). 

B. Accountable Officers 1. Liability and debt collection 

No money shall be paid to any person for his compensation who is in 
arrears to the United States, until he has accounted for and paid into the' 
Treasury all sums for which he may be liable. 5 u.s.e. § 5512. The United 
States General Accounting Office cannot authorize an administrative 
department to withhold from application the mandatory provisions of 
5 u.se. § 5512. 19 Comp. Gen. 312(1939). 

Title 5 of the U.S. Code, § 6612 does not apply to an ordinary debtor. It 
applies only to accountable officers, i.e., those accountable to the United 
States for public funds. 23 Comp. Gen. 656 (1944) and 37 Comp. 
Gen. 344 (1957). Its application is not limited to "contractors or dis­
bursing officers," but applies to enlisted members and officers of the 
military services and civilian employees to whom public funds are duly 
entrusted and who fail to account for such moneys satisfactorily. 
42 Comp. Gen. 83(1962). 

2. Availability of civil service and disability retirement fund 

Under 5 use. § 5512, which prohibits payment to employees who are in 
arrears to the United States, the salary and the contributions the 
employee makes to the civil service retirement and disability fund are 
available for setoff to satisfy the debt. 38 Comp. Gen. 731 (1959). 
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C. Removal for Cause !• statutory authority 

Under 5 us.c § 5611(a) the eamed pay of an employee removed for 
cause may not be withheld or confiscated, except as provided in 6 us.c 
§ 5511(b). 

2. Generally 

Any pay, salary, or emoluments accming to such an employee at the 
time of removal shall be applied in whole or in part to the satisfaction of 
any claim or indebtedness due the United States. 5 u.s.c. § 6611(b). Fur­
ther, the mle set forth in 5 U.S.C § 5611 is not applicable to a person 
who obtained employment through fraud. Because the contract of 
employment in such a case is void ab initio, such a person is at most a de 
facto employee and, although he may retain pay already received, he 
has no enforceable right to compensation not paid. 16 Comp. Gen. 776 
(1937). Where, however, the employment is not procured by fraud, 
5 u.s.c. § 5611 does not, in the absence of a claim or debt due the govem­
ment, provide authority for withholding compensation from an 
employee dismissed because of a misrepresentation such as would 
render his contract of employment voidable only. 16 Comp. Gen. 775, 
supra. 

The mle in 5 U.S.C. § 5511 does not have the effect of rendering illegal an 
administrative action suspending an employee from duty without com­
pensation or withholding compensation for nonworkdays for discipli­
nary reasons while the employee remains on the rolls. 23 Comp. 
Gen. 541 (1944). 

3. Commission of criminal offense 

a. Employee not separated 

Where govemment employees were administratively suspended subse­
quent to their anest as a result of swom complaint by FEI charging them 
with theft of govemment property and final action has not been taken 
by federal grand jury, salary checks issued but not delivered to 
employees may not be withheld, since cunent salary payments may not 
be withheld without consent of officers or employees concemed. How­
ever, if prompt action is taken to finally separate employees, amounts 
due could be set off against employees' debts under 5 U.S.C. § 5511. 
B-156356, April 13, 1965. 
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b. Other acts 

Although mail carrier was found criminally liable only for embezzlement 
of funds he received for delivery of COD package. Post Office deter­
mined that he embezzled $417.49 from collections on seven other par­
cels. Liquidation of indebtedness by applying $256.44 in accmed salary 
and terminal leave payments, and $161.05 in retirement fund was 
proper, since Post Office investigation established prima facie case of 
employee's liability. Burden of proof is on employee to overcome prima 
facie case, and under common law and 5 use. § 5511, govemment has 
right to set off against employee's funds in govemment hands at time of 
employee's separation to liquidate his indebtedness to United States. 
B-156160, November 9, 1964. 

4. Political activities 

Officer or employee removed from government service because of poUt­
ical activities prohibited by Hatch Act, 6 us.c § 7324, may not be com­
pensated for services rendered prior to separation, by reason of 5 u.s.e. 
§ 7325. Because there is no distinction between compensation and lump­
sum leave payments, for Hatch Act purposes, lump-sum amounts for 
accmed leave may not be paid. 44 Comp. Gen. 781 (1965). 

D. Erroneous Payments l. Authority to collect 

a. Failure to report for administratively required duty 

An employee who uiyustifiably refuses to work on a regular workday is 
not entitled to compensation for that day and the agency is not required 
to charge the absence to annual leave. This mle is applicable to holidays 
on which an employee ui\justifiably refuses to work. Agency, then, 
properly placed employee in leave-without-pay status and deducted 
compensation for failure to be available for duty on the holiday. 
44 Comp. Gen. 274 (1964); and B-118417, August 26, 1969. 

b. Refusal to work 

Employee, after attending brief memorial services, including 30-minute 
film run during services between noon and 1 p.m., took 1/2-hour lunch 
p>eriod at desk, refusing to work, notwithstanding it was understood 
1-hour period included usual lunch hour. After refusal to sign for 1 
hour of annual leave, employee was charged with being absent from 
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duty without permission for 1/2 hour and Department of Housing and 
Urban Development deducted $ 1.93 for time covered by refusal to work, 
designating it leave without pay. Fact that employee is at work site 
when refusal to work occurs is not material. Deduction was not 
improper. B-170566, October 12,1970. 

c. Unauthorized reimbursement of relocation expenses 

Unauthorized payment in the amount of $1,722.79 was made to 
employee as reimbursement of real estate expenses incurred incident to 
transfer. Absent any legal authority for waiver under 5 u.s.e. § 5684, and 
absent grounds for compromise or termination of collection action by 
agency under Federal Claims Collection Act, the overpayment consti­
tutes a valid debt to the United States, of which recovery is required. 
The fact that the employee may have saved the govemment money in 
the performance of past services does not provide a legal basis for 
waiver or compromise. B-180674, April 2,1974 and B-180674, 
November 25, 1974. 

d. Employee as third-party tortfeasor 

Although 42 U.S.C. § 2651 gives to the United States the right to recover 
from third-party tortfeasors the cost of medical and hospital care fur­
nished to ii\jured persons, the pay of an employee may not be withheld 
under the act by reason of an administratively ascertained indebtedness. 
No authority to withhold pay exists under the act because it (1) is silent 
as to recovery from the current pay of tortfeasor, (2) prescribed a judi­
cial remedy for determining liability, and (3) only authorized the gov­
emment to intervene or join in any action brought by the ir\jured person, 
or independently to institute suit against the tortfeasor to enforce its 
right of subrogation or assignment, or both. The determination of the 
legal liability of the tortfeasor is a judicial and not an administrative 
function. Absent the essential means of the administrative tribunal 
established under 37 u.s.c § 1007(c) arriving at a just and conect deter­
mination of liability between private individuals in personal iryury cases 
which would guarantee due process of law, the pay of an employee may 
not be withheld. 44 Comp. Gen. 601 (1965). 
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2. Collection procedure 

a. Generally 

See discussion of Debt Collection Act of 1982, in Chapter 13 of the GAO 
manual Principles of Federal Appropriations Law, second edition (now 
in preparation). 

b. Erroneous payment by other than collecting agency 

An employee was erroneously paid an amount which he was not entitled 
to and a charge was raised in the certifying officer's account. Since the 
employee was no longer employed by the agency, the executive agency 
presently employing him is required to withhold that amount from his 
salary in order to recover the overpayment, irrespective of whether the 
employing agency has issued regulations pursuant to the act. 34 Comp. 
Gen. 170(1954). 

c. Bankruptcy proceedings 

A transferred employee received a travel advance that was not com­
pletely liquidated. Prior to the submission of any more claims relating to 
the transfer, the employee filed for bankmptcy. The unliquidated por­
tion of the travel advance was scheduled as a debt in the bankmptcy 
proceeding, and was discharged with the remainder of his debts. After 
receiving the discharge, the employee sold his residence at his former 
duty station, and filed a claim for reimbursement of appropriate real 
estate expenses. The claim should be paid in full because the discharged 
debt may not be set off against a claim that arises subsequent to the 
discharge. B-194360, Febmary 16,1980. 

d. Physicians-^-professional loans 

The Health Professions Loan Repayment Program authorized financial 
assistance for physicians in repaying debts incuned in medical school as 
an inducement for them to enter into agreements committing themselves 
to serve in physician shortage areas for extended periods after the 
agreements were executed. The program was not designed to provide 
payments as a gratuity for past services. Hence, no payment may be 
allowed to a physician on an application submitted after the program 
was phased out for benefits predicated on his past service in a shortage 
area. Dr. William R. Hartley, B-226466, Febmary 25,1988. 
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e. FICA taxes 

An agency enoneously deducted FICA taxes instead of civil service 
retirement from an employee's salary. In the prior Comptroller General 
decision regarding this matter it was held that the enoneous ncA deduc­
tions should be recovered and paid into the civil service retirement fund. 
The agency never received the employee's letter authorizing the refund 
of the FICA amount from the Intemal Revenue Service (IRS). Inasmuch as 
the iRS is bound by a 3-year statute of limitations when acting on claims 
submitted by federal agencies for refunds of enoneously paid FICA 

taxes, and more than 3 years have passed, the agency is now unable to 
recover the FICA taxes enoneously deducted from the employee's salary. 
Sidelle Wertheimer, 68 Comp. Gen. 86 (1988). 

E. Alimony and Child 
.Support 

The state of Washington sought to garnish, by means of an administra­
tive gamishment order served on an Air Force finance officer, the pay 
of an Air Force civilian employee. The gamishment was sought under 
the authority of 42 u.s.c § 669 to collect child support. That law, which 
is the only authority cunently available that permits gamishment of the 
salary of federal employees, is limited to the enforcement of legal pro­
cess for payment of alimony and child support. The Air Force refused to 
effect the gamishment on the ground that an administrative order was 
not "legal process" within the meaning of the statute. In light of the 
purpose of the statute and lack of any limiting language, "legal process" 
is sufficiently broad to permit garnishment by an administrative order 
under Washington procedure, GAP did not object to Air Force payments 
under the state administrative order. 65 Comp. Gen. 517 (1976). 

Under 42 use. § 659 the United States and its agencies are treated as if 
they are private persons with regard to gamishment of child support 
and alimony and may be found liable for negligent failure to withhold 
specified amounts pursuant to a proper writ of gamishment. 56 Comp. 
Gen. 592 (1977). 

Where the wife of a former employee seeks to garnish for child support 
money due the employee for accrued annual leave and the former 
employee's whereabouts and/or continued existence is unknown, pay­
ment may be made without determination of the status of the employee 
since in this case under 5 u.s.c. § 6682, the wife would also receive any 
money due the employee if he is deceased. Wesley E. Pitts, B-207015, 
December 14, 1982. 
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Where the wife of a former employee seeks to garnish for child support 
money due the employee for accmed annual leave, payment must be in 
accordance with the limitations contained in section 303(b) of the Con­
sumer Protection Act, 16 use. § 1673(b), since under Office of Personnel 
Management regulations, those limitations also apply to gamishment of 
payments in consideration of accmed leave. Wesley E. Pitts, B-207015, 
December 14, 1982. 

Subchapter III— 
Waiver of Erroneous 
Payments of 
Compensation and 
Allowances 

A. Statutory Authorities Title 5 of the U.S. Ck)de, § 5584 provides authority for the waiver of a 
claim of the United States against a person which arises out of an eno­
neous payment, made on or after July 1,1960, of pay and allowances, 
including travel, transportation, and relocation expenses and 
allowances. This authority may be exercised by the Comptroller General 
of the United States, or by the head of an agency where the claim is less 
than $500 ($10,000 for judicial branch) and is not the subject of an 
exception by the Comptroller General in the account of an accountable 
officer. That section defines "agency" coverage. 

Waiver is permitted only when the collection of the claim would be 
against equity and good conscience, and not in the best interests of the 
United States. Waiver may not be made if there exists, in connection 
with the claim, an indication of fraud, misrepresentation, fault, or lack 
of good faith on the part of the employee or any other person having an 
interest in obtaining the waiver. Generally, waiver may not be made if 
the application therefor is received more than 3 years after the eno­
neous payment was discovered. 

Regulations implementing this provision and prescribing standards for 
waiver are found at 4 CF.R; Parts 9 1 - 9 3 . 

Although 5 u.s.c § 5584 authorizes waiver only of erroneous payments 
of pay and specified allowances, there are other statutory waiver 
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authorities that may be applicable to a particular overpayment. See 
Chapter 13 of the GAO manual Principles of Federal Appropriations Law, 
second edition (now in preparation). 

B. Persons Deemed 
Employees 

1. Generally 

The term "employee" as used in 5 u.s.c § 5584 means an individual 
defined as an "employee" in 5 u.s.c § 2106. 50 Comp. Gen. 329 (1970). 

2. Unions 

Overpayments of union dues made to unions may be considered for 
waiver. B-201817, January 27, 1982; B-195406, May 11,1981. See also 
Local 3062, AFGE, 63 Comp. Gen. 351 (1984). 

3. Emergency appointments 

The Department of Agriculture recmited "casual" firefighters on an 
emergency basis after a fire began. The firefighters were not issued a 
contract of employment or a formal appointment. Since the department 
had authority to hire "casual" firefighters and because the persons so 
employed were performing a federal function under federal supervision, 
such firefighters are employees for purposes of 5 u.s.c. § 5584. B-152040, 
B-158422, May 27, 1969. 

4. Aliens 

Philippine citizens were employed by the United States in foreign areas 
under labor agreements negotiated with the Philippuie govemment. 
Such persons are "employees" within the meaning of 5 U.S.C. § 6584 if 
properly appointed, performing a federal function, and under federal 
supervision. The fact that a person is not a United States citizen has no 
bearing on his status as an employee. 60 Comp. Gen. 329 (1970). 

5. Civil service annuitant 

Retired employee received overpayment of civil service annuity. Over­
payment may not be waived because the payment was not made to the 
individual as an employee of an executive agency, but as an annuitant— 
a former employee who has qualified for an annuity under the retire­
ment laws. B-165979, Febmary 10, l969. 
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6. Unidentified employees 

Overpayments made to unidentified employees are not subject to waiver 
under 6 u.s.c. § 6684 since there is no authority to waive unknown debts 
owed by unknown persons. However, as to overpayments to unknown 
individuals, collection action may be terminated under the Federal 
Claims Collection Act, 31 use. ^ 951 - 953, since the cost of collection 
would exceed the amount of recovery. B-188000, October 12,1977, and 
B-184947, March 21, 1978. 

C. What Constitutes 
Compensation and 
Allowances 

1. Generally 

For definitions of "pay" and "allowances," see 4 e.FR. § 91.2. 

2. Post differential 

An employee's request for waiver of enoneous overpayment of post dif­
ferential has been duly considered and denied by employee's agency and 
General Accounting Office under 5 u.s.e. § 5584. Although 6 u.s.c. 
§ 5592(b) contains standards for waiver of overseas differentials similar 
to those in 5 U.S.C § 5584, employee may request agency to waive over­
payment under 5 u.s.e. § 5922(b) since agency's views conceniing waiver 
under latter statute have not been expressed. B-195322, November 27, 
1979. 

3. Continuation-of-pay payments 

The claim of the govemment against an employee for overpayments of 
continuation-of-pay payments under 5 U.S.C § 8118 resulted from the 
denial by the Office of Workers' Compensation Programs of her claim 
for a work related iiyury. That part of the overpayments which could 
not be offset by charges against the employee's leave was waived. 
Waiver action was proper since it was determined that employee's claim 
was made in good faith and offset against the employee's outstanding 
leave balances was made pursuant to the requirement to consider the 
interest of the govemment as well as that of the employee. B-198567, 
July 22, 1980. 
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4. Leave 

a. Generally 

Waiver of an enoneous payment for accumulated and accmed leave is 
appropriate when, as the result of a later ac^justment to an employee's 
leave account, it is shown that the employee has taken leave in excess of 
that to which he was entitled, thereby creating an overpayment which 
may be subject to waiver. However, where an employee's leave account 
is aey usted to correct a previous error and the employee has sufficient 
leave to his credit to cover the ac^justment, then there is no overpayment 
of pay and correction of the error is effected by reducing the employee's 
leave balance accordingly. B-176020, August 4, 1972. 

b. Positive leave balance 

Generally, there is no authority for waiving conection of administrative 
enors in connection with over accumulations of leave balances. Thus, 
where an employee was enoneously placed in an 8-hour rather than in 
a 6-hour leave-eaming category, there is no basis to sustain employee's 
claim that since recomputation reduced yearly accmed leave by 25 per­
cent, the leave used should be similarly reduced. Since employee had 
positive leave balance, he was entitled to receive the compensation 
which was paid to him while on leave. There is, therefore, no overpay­
ment of pay which may be waived under 5 U.S.C. § 5584. B-171092, 
December 1,1970. 

Employee's annual leave account was enoneously overcredited due to 
agency's enor in calculating service computation date and, thus, the 
number of hours of leave she was to accme each pay period. Waiver of 
the government's claim to the overcredited annual leave is denied since 
there was a positive balance remainuig in employee's leave account 
after agency ac ĵusted the account to conect its administrative enors. 
Although agency ened in overcrediting leave and in delaying correction 
of the enor, employee was also at fault for failing to inquire as to status 
ofthe correction. Bessie P. Williams, B-208293, August 15,1983, 
affirming, B-208293, January 26,1983. See also Carl H. L. Barksdale, 
B-219505, November 29, 1985. 

c. Negative leave balance 

An employee who was credited excess annual leave because of adminis­
trative error must restore that leave to the extent that repayment does 
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not result in a negative leave balance at the end of any leave year. If the 
employee used erroneously credited leave, repayment of the resulting 
overpayment of pay may be waived if it appears he did not know, or 
have reason to know, of the enor. If records sufficient to establish the 
employee's leave record are not available for any period of time, it may 
not be assumed that he used excess leave for purposes of establishing a 
debt and considering waiver. Thomas C. James, B-211881, December 9, 
1983. 

Where the agency's enor in computing an employee's service computa­
tion date caused him to be incorrectly credited with additional annual 
leave, his leave balance should be reconstructed for each separate year 
to arrive at a proper balance. If, after ac^justment each year, there is a 
positive leave balance, there is no overpayment to be waived. However, 
if the reconstmction of the employee's leave balance each year shows he 
used leave in excess of that to which he was entitled, the waiver 
authority may be exercised. Lester L. Jefferson, B-219000, October 9, 
1985. See also B-169088, March 20,1970 and B-180010.12, March 8, 
1979. 

d. Lump-sum payments 

An employee who, upon retirement from the Foreign Service on 
August 31, 1968, received lump-sum payment for accmed annual leave 
with projected leave period ending March 3, 1969, and who on Jan­
uary 21, 1969, obtained reemployment with Passport Office, Depart­
ment of State, was requested to refund that portion of the payment 
which represented the period between date of reemployment and expi­
ration of lump-sum period (March 3, 1969). Notwithstanding his 
unawareness of refund requirement for unexpired portion of annual 
leave, employee is not entitled to waiver of Uability since there was no 
erroneous payment because the lump-sum payment was proper when 
made. B-171325, Febmary 2, 1971. 

An employee, who was separated from his position due to a RIF, was 
later reinstated retroactively. In computing his backpay entitlement of 
over $21,000, the agency deducted his refunded retirement contribu­
tions (over $34,000), severance pay (over $20,000), and lump-sum 
annual leave (over $7,000). His indebtedness for the lump-sum leave 
payment may be waived where there is no indication of fault by the 
employee in accepting the payment. Angel F. Rivera, 64 Comp. Gen. 86 
(1984). 
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An employee who is retroactively restored to duty and awarded 
backpay may not retain a lump-sum payment for annual leave even 
though the settlement agreement of her discrimination complaints failed 
to consider deduction of this amount from her backpay award. This 
lump-sum payment from the backpay award does not result in a net 
indebtedness to the government. Cassandra B. Wyatt, B-231943, 
July 14, 1989. 

e. Home leave 

The term "pay" as used in 5 u.s.c § 5584 includes home leave and there­
fore an erroneous grant of home leave is subject to consideration for 
waiver. Whereas annual leave is subject to waiver only where a(ijust-
ment of the employee's leave accounts results in a negative balance, 
home leave—which is a separate leave system—is subject to waiver 
even when the employee has outstanding leave to which his absence 
from duty could be charged. 56 Comp. Gen. 824 (1977). 

f. Advance sick leave 

Civilian employee who was advanced 6 weeks' sick leave but, before 
outstanding sick leave was liquidated, submitted resignation and was 
required to reimburse govemment for advance sick leave is not eligible 
for relief from indebtedness under 5 use. § 6684, since at time sick leave 
was granted there was no erroneous payment of pay, because salary 
payments made during period covered by advance were legal and proper 
at that time. B-166989, Febmary 6, 1969. 

5. Equipment maintenance 

Although mral postal route of post office employee was reduced in 
length, payments to employee for maintenance of his vehicle were not 
correspondingly reduced. This overpayment for equipment maintenance 
may not be waived because it is not considered pay within the meaning 
of 5 u s e § 5584. B-171935, May 13,1971. 

6. Refund of civil service retirement deductions 

An employee, who was separated from his position due to a RIF, was 
later reinstated retroactively. In computing his backpay entitlement of 
over $21,000, the agency deducted his refunded retirement contribu­
tions (over $34,000). His net indebtedness resulting from this deduction 
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may not be waived under 5 use. § 5584 since the refund did not consti­
tute an erroneous payment of "pay or allowances" within the meaning 
of section 5584. Only OPM may waive erroneous payments from the civil 
service retirement fund. Angel F. Rivera, 64 Comp. Gen. 86 (1984). 

7. Military retired pay 

An Army officer is liable to refund overpayments of military retired pay 
he received when that pay was not properly reduced under the dual 
compensation laws on account of his civilian govemment employment. 
However, he is eligible to apply for a waiver of his indebtedness under 
the statute which authorizes the Comptroller General to waive the col­
lection of overpayments of military pay and allowances. 10 use. § 2774. 
Lieutenant Colonel Robert E. Frazier, USA (Retired), 63 Comp. Gen. 123 
(1983). 

A reemployed retired federal annuitant was erroneously informed that 
he could be retumed to federal employment at full federal salary, have 
his civil service annuity halted, and have his former military retired pay 
reinstated. Properly, however, he was entitled to his full civil service 
annuity but his federal salary should have been reduced by the amount 
of the annuity. His military retired pay could be reinstated because he 
had waived it to qualify for the civil service annuity. Erroneously the 
agency failed to reduce his federal salary while the employee continued 
to receive his full annuity, but his military retired pay conectly was not 
reinstated. The employee recognized a problem, knew that he was being 
overpaid and tried to have it conected, but spent the overpayment of 
$26,900.40. Because the employee was enoneously advised he would be 
entitled to military retired pay, waiver of the amount of the debt equal 
to the expected retired pay, $9,768.55, is appropriate. However, since he 
clearly knew he was being overpaid, waiver may not be granted for the 
remainder of the debt, $16,141.85. Edward W. Allen, B-232219, 
October 28, 1988. 

8. Tax liability 

An employee asserted that because of changes in tax laws, his tax lia­
bility was increased due to his agency's enor in overpaying him in 1986 
for which he made refund in 1987, and that should be a basis for 
waiving the overpayment. The application of the tax laws to individual 
cases is a matter for the revenue authorities and is not a basis for 
waiving an erroneous payment of pay pursuant to 5 u.s.c § 5584. 
Richard C. Clough, 68 Comp. Gen. 326 (1989). 
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9. Medical treatment and examination 

Payment of medical expenses for dependents of AID employees is a form 
of allowance. Therefore, enoneous payment of medical expenses made 
on behalf of an AID employee's mother who did not meet the regulatory 
definition of a "dependent" is waived where there is no indication of 
fraud, misrepresentation, fault, or lack of good faith on the part of the 
employee or his mother. B-173783.156, April 11,1977. Compare 
B-186565, January 27, 1977, holding that the cost of medical examina­
tions erroneously given to IRS employees under age 40 is primarily an 
expense of management and not an allowance that may be considered 
for waiver. 

10. Scholarship payments 

Overpayments to IRS scholarship recipients for salary, personnel bene­
fits, tuition and books and supplies are overpayments of pay and may 
be considered for waiver under 5 use. § 5584. As remedial legislation, 
the waiver statute should be construed broadly to include such 
allowances. B-186565, January 27, 1977. 

11. Housing 

A locally hired Liberian employee of the Peace Corps was provided with 
a residence, even though, as a locally hired employee, he was not ehgible 
for quarters. Although there was no prohibition against the host country 
paying for the quarters, the payments were improperly made by the 
Peace Corps out of the Liberian government's contribution. The eno­
neous payment, in the nature of a housing allowance, may be waived. 
B-186238, Febmary 8, 1977. 

12. Payments owed personally by employee 

Upon transfer to a United Nations agency, an employee discontinued his 
coverage in the Federal Employees Health Benefits Plan and enrolled in 
a United Nations insurance program. After returning to his federal 
employment and upon his retirement shortly thereafter, the employee's 
coverage in the Federal Employees Health Benefits Plan was canceled 
since he had not been enrolled in it for 6 years immediately prior to his 
retirement. Because the employee was not properly advised by his 
agency in this regard, he was ultimately permitted to continue his cov­
erage upon retirement, provided that he-pay his share of the cost of the 
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Federal Employees Health Benefits Plan for the period of his employ­
ment with the United Nations. The employee's indebtedness for the 
health benefits premiums cannot be waived since such payments, if they 
had been properly made, would not have come from federal salary, but 
from his own personal funds. B-188068, January 31,1978. 

D. Ef fec t of E m p l o y e e ' s l • Generally 

Fault 
In order for erroneous overpayments to be the proper subject of a 
waiver under 5 use. § 5584, there must be no fraud, misrepresentation, 
lack of good faith, or fault on the part of the employee or any other 
interested party. Therefore, if it is determined that a reasonable man, 
under the circumstances involved, would have made inquiry as to the 
correctness of payment but the employee did not, then the employee 
may not be said to be free from fault, and the claim against him should 
not be waived. B-165663, June 11,1969. 

If an employee was aware or should have been aware of enors in pay 
resulting in overpayments, he cannot reasonably expect to retain such 
payments, but should expect the govemment to seek recovery. Thus, 
where an employee received enoneous differential payments, duplicate 
salary payments, and enoneously issued U.S. savings bonds, he should 
have been aware of enor; waiver therefore is not appropriate. 
B-165908, March 14, 1969. 

Further, the conditions set forth in 4 C.F.R. § 91.5 require more than 
freedom from fault—they impose on the employee an affirmative obli­
gation to bring to the attention of the proper officials any unexplained 
increase in pay. B-171891, March 23,1971. This obligation is not dis­
charged by mere inquiry. See discussion in D. of this subchapter below, 
"19. Effect of employee inquiry." 

A provision in a collective-bargaining agreement that requires the 
agency to notify the employee within 5 days of any overpayment or to 
waive the overpayment may not be implemented. The provision is incon­
sistent with the standards for waiver of overpayments set forth at 
4 C.F.R. Part 91 in that it does not restrict waiver of overpayments to 
those situations in which an employee is free from fault in the matter, 
but imposes a burden upon the agency to notify the employee within 5 
days of the mistaken payment or lose its right to collect the overpay­
ment. 58 Comp. Gen. 721 (1975). 
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A Public Health Service officer who failed to seek approval for outside 
employment and who apparently took steps to conceal his employment 
will not receive waiver of the enoneous payments from his outside 
employment since he was not without fault and did not act in good faith 
in the matter. Public Health Service Officer, 64 Comp. Gen. 395 (1985). 

Due to administrative enor, an employee received a within-grade 
increase 1 year before it was expected. In the absence of any mitigating 
factors, we conclude that the employee knew or should have known the 
conect waiting period, and we deny his request for waiver. Daniel J. 
Rendon, 68 Comp. Gen. 536 (1989). 

2. Actual.knowledge 

An employee requests waiver of cost-of-living allowance overpayments 
arising due to payroll enor. Waiver is denied since the employee had 
actual notice of the error and called it to the attention of his payroll 
office. Guy Cloutier, B-231019, January 26, 1989. See also Hawley E. 
Thomas, B-227322, September 19, 1988; Steven P. Bell, B-228661, 
August 18, 1988; and Lawrence D. Morderosian, B-156482, Febmary 19, 
1986. 

Waiver of an employee's debt is denied where the employee was aware 
that he was being overpaid after receiving duplicate salary payments 
from his old and new duty stations. Although the employee immediately 
notified the agency of the error and the overpayments continued after 
notification, waiver is not appropriate because when the employee is 
aware of an error, the employee cannot reasonably expect to retain the 
overpayments. The amount the employee is obligated for includes both 
the amounts he received directly and other amounts paid on his behalf 
such as for insurance, retirement and taxes. Charles R. Ryon, Sr., 
B-234731,Junel9, 1989. 

After an employee was officially notified that she had been overpaid 
because her pay had been set at an inconect step of her grade in connec­
tion with her promotions, waiver of the enoneous payments must be 
denied. Under 5 U.S.C. § 5684 waiver of the enoneous payments would 
not be in accordance with equity and good conscience and in the best 
interest of the United States because the overpayments at issue were 
made after she had been notified of the incorrect salary rates. She, 
therefore, could not have expected to retain the overpayments, and 
should have made provision for their repayment. Judith E. Banker, 
B-228669, March 4, 1988. 

Page 5-33 GAO/OGC-91-6 CPLM — Compensation 



Chapter 5 
PayroU Deductions and Withholding, Debt 
Liquidation, Waiver of Erroneous Payments 
of Compensation 

3. Imputed knowledge—employment history 

a. Position 

Waiver of overpayments is denied for an employee who, after promotion 
to grade GS-6, was then promoted to grade GS-7 only 3 months later. The 
employee was a former payroll clerk, a position which required knowl­
edge of various pay entitlement laws and regulations, and she should 
have known she was not entitled to a second promotion after 3 months. 
Carolyne Wertz, B-217816, August 23,1985. 

However, in the case of a Post Office employee, who was prematurely 
granted a quality step increase, resulting in gross overpayment of 
$642.63, his gross pay was enatic during the period involved due to 
night differential, a general pay raise, and Sunday premium pay (cor­
roborated by evidence of record and letter from Postmaster). Collection 
of erroneous payment of pay in gross amount of $642.63 was properly 
waived because detection of the relatively small enor ($14.89 of gross 
pay and $7.66 of net pay) was made difficult by the wide fluctuations in 
his pay. The employee was not otherwise on notice of the error by 
reason of his position. B-172975, October 27, 1971. 

An employee who served as Chief, Management and Budget Division, GS-
15i, was erroneously given a withm-grade step uicrease 38 weeks prema­
turely. Since it would appear that the incumbent of such a position 
would necessarily have a knowledge of federal pay systems, the 
employee, by failing to make inquiry conceming the premature increase, 
was not without fault and his indebtedness may not be waived. 
B-189935, November 16, 1978. Compare B-186562, March 11, 1977, 
waiving the indebtedness of a reemployed annuitant arising from the 
failure to deduct his annuity from his pay, notwithstanding that his 
position was that of "fmancial manager," inasmuch as his specialty was 
supply rather than personnel. See also B-168823, Febmary 17, 1970. 

b. Lengthy experience 

Employee was overpaid by reason of premature granting of within-
grade increase. Waiver of overpayment was properly denied in view of 
employee's lengthy service history (20 years), position of responsibiUty 
(GS-12), and receipt of payroll change slip indicating the nature of the 
action. B-174301, October 22, 1971. See also B-168506, March 20, 1970. 
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General Schedule (GS) employee, a Public Contact Assistant with 11 
years of federal service, was promoted to GS-6, step 5, on May 15, 1983. 
After a desk audit which upgraded her position, and due to administra­
tive enor, a violation of the 1-year time restriction on promotions, she 
was promoted to GS-7, step 4, effective August 21,1983. This action 
resulted in an overpayment of salary. There is no evidence of fraud, 
misrepresentation, or lack of good faith on the part of the employee. 
Although claimant had 11 years of federal service, she did not possess 
any specialized knowledge of the federal pay system. While she should 
have been generally aware of the 1-year time restriction on promotions, 
the upgrading of her position to GS-7 and certain ambiguous notations on 
her Standard Form 60s caused her to reasonably conclude that she was 
entitled to her promotion to GS-7 at the time she received it. Thus, she 
was not at fault in the overpayment of salary. Waiver of the overpay­
ment is granted. Joyce G. Cook, B-222383, October 10,1986. See also 
B-175684, June 1,1972. 

c. Demonstrated knowledge of pay matters 

An employee transfened to Bangkok was enoneously paid post differ­
ential at his former 25 percent rate rather than at the conect 10 percent 
rate. In view of the employee's demonstrated knowledge of pay matters, 
as evidenced by conespondence in which he exhibited a precise knowl­
edge of his eamings and deductions for each pay period and indicated 
each pay period for which he had not received eamings statements, and 
since he was advised that he would be paid post differential at 10 per­
cent, a brief examination of his earnings statement should have apprised 
him of the fact that his post differential payments had not been reduced 
from 25 percent. B-188802, December 30,1977. 

d. Within-grade increases 

Waiver of collection of salary overpayments resulting from premature 
within-grade increase is granted in the case of a foreign national who 
had been hired overseas with no prior federal experience and had only 2 
years of federal service at the time the erroneous action occuned. As a 
general mle, federal employees are expocted to know the appropriate 
waiting poriods for within-grade increases and to make inquiry about 
increases which do not conform to those waiting periods. However, in 
the present case, the employee's limited exposure to the federal per­
sonnel system warrants an exception to this general rule. Richard G. 
Anderegg, 68 Comp. Gen. 629 (1989). 
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e. Quality increase 

Employee was enoneously granted a quality step increase to step 6 
from step 4, resulting in salary overpayments. Request for waiver under 
5 u.s.c § 5584 (1982) is denied since employee is not without fault in 
failing to question the increase. Patricia A. Santoro, B-229446, April 7, 
1988. 

4. Reasonable and pmdent porson standard 

A reasonable and pmdent person should have questioned the conect-
ness of receipt of salary payments for the same period from two dif­
ferent agencies, his former agency and the agency to which he 
transferred. Since the employee did not, the overpayment cannot be 
waived. B-186092, March 25, 1977. See also B-191772, December 19, 
1978; and B-192283, November 15, 1978; and B-194740, August 24, 
1979. 

Waiver is denied to a retired Coast Guard officer who received full 
civilian and retired military pay in violation of the dual compensation 
prohibitions. Although he advised the agency and the military of his 
status, he knew of the dual compensation restrictions and when he 
received $900 per month in excess of his entitlement, he should have 
known he was being overpaid. Commander Gteorge W. Conrad, 
B-217241, April 9, 1986. 

An employee received overpayments of pay because the agency errone­
ously deducted only 7 percent for retirement uistead of 7.5 percent for 
retirement as applicable for law enforcement officers. The enor 
occurred when the employee was promoted, and, as a result of a promo­
tion, the employee was taken off administratively uncontrolled overtime 
and his gross pay per pay poriod decreased. The employee expocted his 
retirement withholding to decrease, and he states that he did not notice 
the $10.53 difference in his retirement deduction. Given that this is such 
a minor discrepancy in his withholding and that the deduction, which 
decreased simultaneously with his decrease in gross pay, appeared rea­
sonable on its face, we are aware of no reason to exp)ect or require the 
employee to audit the amount shown. The overpayments are waived 
since the employee is not at fault and could not reasonably have been 
expocted to question the accuracy of this pay. Phillip C. McGuire, 
66 Comp. Gen. 509 (1987). 
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5. Constmetive notice—receipt of documents 

a. General mle 

Where an employee has necessary records, which, if reviewed, would 
indicate overpayment, and employee fails to review such documents for 
accuracy or otherwise fails to take conective action, he is not without 
fault and waiver will be denied. B-184480, May 20,1976. 

b. Employee on notice of enor 

Employee was overpaid salary due to the agency's mistake in setting 
step within his grade upon his promotion from one position to another. 
Waiver is not granted, fiowever, because the employee was fumished 
with a personnel record which on its face showed the existence of the 
enor which led directly to the inconect step placement. Therefore, the 
employee is partially at fault for the overpayment. Kenneth E. Sullivan, 
B-232454, September 1, 1989. 

An employee whose position was reclassified from prevailing rate to the 
General Schedule (GS), was entitled to pay retention and should have 
received 50 percent of the annual comparability increases paid to GS 
employees. The agency enoneously paid the claimant the full prevailing 
rate comparability increases for 2 years, resulting in an overpayment of 
salary. Under 5 u s e § 5684 (1982), repayment of that portion of the 
overpayment which occuned on or before June 27, 1984, when he made 
a written request for waiver of the overpayment, is waived since there 
is no indication of fraud, misrepresentation, fault, or lack of good faith 
on the part of the employee. However, waiver is denied for the overpay­
ment of pay occunmg after June 27,1984, when the employee became 
aware that he was being overpaid. Steven P. Bell, B-228661, August 18, 
1988. 

c. Failure to terminate saved pay 

An employee reduced in grade in a reduction in force was entitled to 
saved pay for 2 years, but through administrative error, he continued to 
receive saved pay for more than 2 years. Since the employee knew that 
the permitted period was 2 years and since the Standard Forms 60 
issued him indicated the inception date of his grade reduction, the 
employee should have known his saved pay would terminate 2 years 
from that date. Since he is not without fault, waiver cannot be granted. 
B-192485, November 17, 1978. 
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d. Conversion-wage rate to General Schedule 

A Wage Grade employee employed in Alaska by the Federal Aviation 
Administration who converted from a Wage Grade position to a General 
Schedule position had his pay set erroneously based upon the highest 
Wage Grade rate eamed in a Wage Grade position held outside Alaska 
rather than the appropriate Alaska Wage Grade rate. The enor con­
tinued through subsequent pay increases including employment with the 
Bureau of Land Management. Waiver was allowed for the poriod the 
employee accepted the overpayments in good faith, but the denial of 
waiver is sustained for pay periods the employee received overpay­
ments after being notified an enor had been made. Malcolm J. Clark, 
B-221670, July 29,1986. 

e. Failure to deduct premiums 

(1) Life insurance premiums—Waiver of employee's overpayments 
received after his agency enoneously stopp)ed deducting life insurance 
premiums is denied because the employee was partially at fault. The 
employee had the responsibility of reviewing his eamings statements to 
aiscertain whether his life insurance premiums were being properly 
deducted. Michael J. Smith, 67 Comp. Gen. 610 (1988). See also 
Frederick D. Crawford, 62 Comp. Gen. 608 (1983). 

Employee received overpayments of pay because agency failed to 
deduct full insurance premiums from his pay. Employee is not held at 
fault for overpayments where premiums stated on leave and eamings 
statements did not appear unreasonable and employee was unaware 
that premiums should have been $200 higher p)er pay period. If the 
deduction appoars reasonable on its face, we are aware of no reason to 
expect or require an employee to audit the amount shown. Overpay­
ments are waived since the employee could not have been expocted to 
question the conectness of his pay. Hollis W. Bowers, B-219122, 
January 22, 1986. 

(2) Health insurance premiums—Where an employee enrolled in the 
Health Benefits Plan, but the agency failed to make appropriate payroU 
deductions for nearly 5 years, waiver was denied in view of the 
employee's fault in failing to verify the conectness of his compensation 
as indicated by his earnings statements. B-189385, August 10,1977. 
Also see B-188822, June 1, 1977, denying waiver where the employee 
enrolled in a high-option Health Benefits Plan, but the agency deducted 
premiums at the low-option rate. Compare B-197632, August 6,1980. 
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f. Failure to deduct annuity 

A reemployed retired federal annuitant was enoneously infonned that 
he could be retumed to federal employment at full federal salary, have 
his civil service annuity halted, and have his former military retired pay 
reinstated. Properly, however, he was entitled to his fuU civil service 
annuity but his federal salary should have been reduced by the amount 
of the annuity. His military retired pay could not be reinstated because 
he had waived it to qualify for the civil service annuity. Enoneously the 
agency failed to reduce his federal salary while the employee continued 
to receive his full annuity, but his military retired pay conectly was not 
reinstated. The employee recognized a problem, knew that he was being 
overpaid and tried to have it corrected, but spent the overpayment of 
$26,900.40. Because the employee was enoneously advised he would be 
entitled to military retired pay, waiver of the amount of the debt equal 
to the expected retired pay, $9,786.55, is appropriate. However, since he 
clearly knew he was being overpaid, waiver may not be granted for the 
remainder of the debt, $16,141.85. Edward W. Allen, B-232219, 
October 28, 1988. See also Richard W. DeWeil, B-223597, December 24, 
1986. 

g. Failure to reduce post differential 

An Air Force employee continued to receive px)st allowance and living 
quarters allowance after his transfer from England to West Germany 
even though a px)st allowance is not payable in Weisbaden and he moved 
into govemment quarters, which would terminate his living quarters 
allowance. Waiver is denied since he should have expected a decrease in 
his pay and he failed to examine his record of bank deposits. Frank A. 
Ryan, B-218722, December 17,1986. See also B-189200, July 20,1977. 

6. Overpayment of overtime 

After leaving govemment service in August 1982, an employee received 
payment for 2 hours of overtime and 90 hours of lump)-sum leave. Due 
to an administrative enor, the employee received another check in 
October 1982, representing an overpayment of 80 hours of regular pay. 
When the employee brought this overpayment to the attention of proper 
authorities, she was told the payment was correct and represented addi­
tional payment for leave not taken. Waiver is granted since employee, 
who had no special knowledge of p)ersonnel law or payroll processes, 
reasonably relied on information provided her and was not advised that 
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the payment was erroneous until nearly 2 years later. Joanne B. Fuesel, 
B-229394, Febmary 2, 1988. 

By failing to properly reduce a lump-sum overtime award, the Air Force 
enoneously overpaid one of its employees. Waiver is granted because 
the erroneous overpayment was compounded by subsequent confusion 
resulting in a 6-month delay in seeking its collection. Furthermore, the 
record does not establish knowledge sufficient to support a finding of 
fraud, misrepresentation, or lack of good faith on the part of the 
employee. Aria Nalley, B-232480, June 2,1989. 

7. Overpayment of quarters allowance 

At the time of his appointment, an overseas employee was told that he 
was not eligible for a quarters allowance. Nonetheless, he was paid a 
quarters allowance of over $70 per pay period for several years. 
Although there was no specific code on the leave and eamings statement 
designated as a foreign quarters allowance, the statement did show a 
nontaxable item of a substantial amount which, upon examination and 
inquiry, would have revealed the erroneous overpayment. Because the 
employee was not without fault in the matter for not examining his 
leave and earnings statement and reporting the overpayment, waiver 
may not be granted, notwithstanding the financial hardship posed by 
the requirement to repay the amount due. B-195647, September 21, 
1979. 

8. Cost-of-living allowance 

Employee of the Department of the Interior received enoneous pay­
ments for a cost-of-living allowance in Alaska after he had been con­
verted to a Wage Grade employee. The employee was on notice from his 
Notification of Personnel Action Form and should have otherwise 
known that Wage Grade employees were not eligible for the allowance. 
Since his leave and earnings statements for the period reflected that he 
was being paid the allowance, he is not without fault in the matter and 
the debt may not be waived. Erik Brett Sager, B-218981, March 24, 
1986. 

9. Employee not on notice of error 

As a result of administrative error in implementing federal employees' 
pay raise of 1972, an employee was paid at a rate of GS-14, step 7, rather 
than GS-14, step 6, with an overpayment totaling $994.40. Overpayment 
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was waived since enoneous increase was not so significant as to put 
employee on notice of enor and there is no evidence that leave and 
eamings statements showed grade and step. Therefore, it cannot be said 
that receipt of those documents constituted constmetive notice of enor. 
B-182188, January 22, 1976. See also B-177046, December 15,1972. 

Employee enoneously received step increase from grade GS-13, step 8 to 
step 9 following two reductions in grade to grade 12 and grade 11. Over­
payment is waived since the employee may not reasonably be expocted 
to have been aware of regulation govemmg step increases and retained 
rates of pay. Alfred P. Feldman, B-212361, Febmary 13,1984. 

An employee, who received severance pay following separation due to a 
reduction in force, was later granted a retroactive disability retirement. 
Payment of the retroactive retirement annuity resulted in an erroneous 
overpayment of the severance pay. Repayment of the total amount of 
severance pay is waived under 5 u.s.c § 5584 (1982) where there is no 
evidence the employee knew orshould have known of the overpayment 
either when he received the severance payments or when he received 
the retroactive annuity payments. B-166683, May 21,1969, distin­
guished. Henry B. Jenkins, 64 Comp. Gen. 15 (1984). See also Rgnnie C. 
Sutton and John W. McKenzie, B-206386, December 6,1982. 

An employee who was separated from his position pursuant to a reduc­
tion in force was retroactively reinstated and awarded backpay when it 
was determined that his position had been transferred to another 
agency. Deductions from backpay for payments of severance pay and a 
lump-sum leave payment resulted in a net indebtedness which is subject 
to waiver under 5 use. § 5584. Waiver is appropriate because, at the 
time the enoneous payments were made, the employee neither knew nor 
should have known that his separation was improper. Angel F. Rivera, 
64 Comp. Gen. 86 (1984). Compare Alton L. Hawkins, B-221605, May 19, 
1986. 

10. Periodic step increase 

Due to administrative enor, an employee received a within-grade 
increase 1 year before it was expected. In the absence of any mitigating 
factors, we conclude that the employee knew or should have known the 
conect waiting period, and we deny his request for waiver. Daniel J. 
Rendon, 68 Comp. Gen. 673 (1989). Compare B-180454, October 18, 
1974. 
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11. Temporary promotion 

Civilian employee of the Navy who was temporarily promoted to grade 
GS-13 was enoneously overpaid when she continued to receive grade GS-
1 3 salary after being retumed to her former grade GS-12 position. Since 
employee may reasonably have believed that her temporary promotion 
had been extended, this portion of the debt may be waived. Employee 
was subsequently erroneously overpaid a second time due to an eno­
neous step increase. Waiver of this resulting debt is also allowed since 
employee acted properly in notifying the agency of overpayments and 
the employee may reasonably have assumed that such an increase was a 
result of the merit pay system put into effect in October 1981. Violet M. 
Whited, B-222763, Febmary 24, 1987. 

12. Failure to deduct premiums 

a. Life insurance premiums 

In view of totality of circumstances, employee who received enoneous 
payments from Febmary 1968, to April 1976, when premiums were not 
deducted from her pay for life insurance coverage is granted waiver of 
government's claim against her. Employee is not held at fault for over­
payments, even though she selected regular coverage on life insurance 
form in 1968, and subsequently received four SF-50s indicating she had 
coverage. The insurance form indicates confusion on her part as to 
choice, and she had waived all coverage before 1968, and waived it 
again after notice of overpayments. The SF-50s employee subsequently 
received were issued to reflect unrelated personnel actions, and she 
received no other confirmation of coverage after completing form. Also, 
she verified a computer printout on her p)ersonnel record in 1975, which 
showed no insurance coverage. B-203037, August 4,1981. B-204680, 
Febmary 23, 1982. 

b. Social security deductions 

An employee who was covered by social security received overpay­
ments of pay because the agency deducted only the medicare portion 
and not the full Federal Insurance Contributions Act (FICA) premiums 
from his salary. The overpayments may not be waived under the provi­
sions of 5 U.S.C. § 5584 (1982 & Supp. IV 1986) where the record shows 
that the employee was not without fault in this matter since he failed to 
effectively examine eamings statements and tax statements that would 
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have alerted him to the enor. Malcolm C. McCormack, B-233047, 
Febmary 22, 1989. 

c. Health insurance premiums 

The claim of the govemment against a new employee arising out of 
overpayments he received when no health benefits premiums were 
deducted from his pay is waived. Employee is without fault for failing 
to take conective action since comparison of pay data by employee 
would not have put him on notice that he was enrolled in Federal Health 
Benefits Plan or that erroneous overpayments had been made. Also, he 
maintained private coverage in good faith belief that he was not 
enrolled. Under these circumstances reasonable person could not have 
been expected to make inquiry conceming conectness of his pay. 
B-197632, August 6,1980. 

An employee was overpaid when the conect amount was not deducted 
from his salary for health insurance premiums. Upon the employee's 
transfer to a new agency, the premiums for a less expensive health plan 
were deducted from his salary. The employee seeks waiver of his debt to 
the government under 6 use. § 5584 (1982). Waiver may be granted 
where the amount of the overpayment was small each pay period, the 
employee's salary fluctuated at the time of the enor, and employee con­
tinued to be covered by and file claims under the same health insurance 
plan. Richard W. Tebceira, B-229187, July 12, 1988. 

An employee who transferred from a full-time to a part-time position 
received overpayments of salary for approximately 6-1/2 years because 
the agency failed to increase her deductions for health insurance upon 
her conversion to part-time status. Waiver of the overpayments is 
granted because there is no evidence that the employee was aware that 
her conversion to part-time status required an increase in her insurance 
deductions. Furthermore, although the agency deducted insurance pre­
miums at the proper rate for an interval of 10 pay periods, the tempxH 
rary change in deductions was not accompanied by any notification to 
the employee and she reasonably may not have noticed the slight differ­
ence in her pay. Marlene A. Busick, B-226620, June 8, 1987. 

Waiver under 5 u.s.e. § 6584 of erroneous salary payments resulting 
from the agency's failure to increase an employee's health insurance 
deduction is inappropriate where it is determined that the employee 
concemed had notice of the enor and failed to bring it to the attention 
of appropriate officials. Cathy A. Clark, B-230464, December 12,1988. 
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13. Final pay and leave 

An employee was erroneously retained on the payroll by his agency for 
2 days beyond his retirement resulting in an overpayment for final pay 
and leave. Waiver of the overpayment is denied, notwithstanding the 
employee's lack of fault, since the agency promptly notified the 
employee of the error and requested repayment. In these circumstances 
it is not against equity and good conscience, as provided by the waiver 
statute, to require repayment. Richard C. Clough, 68 Comp. Gen. 326 
(1989). 

14. Retained pay 

Transferred employee enoneously received retained pay for about 18 
months. Personnel action effecting transfer reflected correct rate but 
second one effective same date ac^usted pay to erroneous rate. Several 
subsequent personnel actions perpetuated enor. Employee alleges he 
was told by his former personnel office he would be entitled to retained 
pay up>on transfer. His inquiry about termination of pay retention led to 
discovery of error. Agency finds no fraud or misrepresentation, but 
cannot confirm what employee says he was told and finds him at fault 
for not questioning pay adjustment. We think record supports 
employee's contention that he in good faith believed he was entitled to 
pay retention. In addition, there is insufficient evidence of fault to deny 
waiver. B-198263, March 30,1981.' 

15. Highest previous rate 

The government's claim against an employee for salary overpayments is 
waived under the authority of 5 u.s.e. § 5684, since collection action 
would be against equity and good conscience and not in the best interest 
of the United States. Overpayments resulted from an administrative 
enor in fixing the employee's salary in his new position at the highest 
previous rate of his old position. Contrary to regulations, the special pay 
rate of his old position was included in the highest previous rate without 
permission of the Office of Personnel Management. The employee was 
not on notice of the enor and not at fault for the overpayments. David 
C. Starkie, B-229316, April 18,1988. 

Former Panama Canal Company employee, a Pharmacist, NM-11, step 6, 
applied for and was selected to fill a career development position. Man­
agement Analyst, NM-9, step 10. He enoneously continued to receive 
pay at the NM-11, step 6, grade level although precluded from pay 
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retention by the provisions of 5 use. § 5363(cX3), since he was demoted 
at his own request. There is no evidence of fraud, misrepresentation, or 
lack of good faith on the part of the employee. The employee was 
informed by agency officials that he was entitled to "saved pay" and 
was not counseled as to the financial consequences of his voluntarily 
requesting a reduction in grade. Thus, employee reasonably believed he 
was entitled to continue to receive salary at the NM-11, step 6, grade 
level, and an increase in salary based upon the comparability pay 
increase. Accordingly, he was not at fault and waiver of the overpay­
ment of salary is granted. Michael A. Uhorchak, B-223381, April 28, 
1987. 

16. Fluctuations in pay 

Employee-received excess foreign living quarters allowances through 
administrative error. Though allowances owed the employee fluctuated, 
the employee should have been on notice of possible overpayment when 
he received allowance approximately four times the amount he had been 
receiving. Request for waiver is denied for all overpayments received 
after large overpayment since his failure to make an inquiry indicates 
that he was partially at fault. Waiver is granted for smaller overpay­
ments made prior to large overpayment. B-199800, August 12,1981; 
B-200296, April 28,1981. 

17. Totality of circumstances 

Former employee of HEW was erroneously paid for 80 instead of 8 hours 
on final salary check and was advised by agency officials to retain 
check. When she later received her lump-sum leave payment in a much 
smaller amount than she anticipated, she assumed overpayment had 
been deducted. Agency failed to respond to her telephone inquiries and 
did not give her a Leave and Eamings Statement for the leave check 
until 14 months later. We find she was justified in her assumption and in 
paying her income taxes on that basis. Accordingly, employee was not at 
fault and collection would be against equity and good conscience. 
Waiver of the overpayment is granted. B-197886, June 24,1981. 

18. Documents other than those fumished by the govemment 

Upon raise in salary, employee was enoneously paid on the basis of 144 
hours per pay period rather than 80 hours, plus premium pay. Even 
though paycheck was mailed directly to the employee's bank, since the 
employee received statements from his agency and his bank, he should 
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have had notice of overpayment in excess of $ 100 per pay period 
credited to his bank account. Failure to notice enor constituted fault, 
precluding waiver. B-173565, October 27, 1971. 

Where, however, an employee's paychecks were deposited directly to his 
bank account in the United States at a time when he was on overseas 
assignments, in the absence of other fault, waiver was proper since the 
employee was unable to make inquiry for the period of his absence. 
B-171033, November 26, 1970. 

19. Effect of employee's inquiry 

a. Mere inquiry 

Generally, when an employee is cognizant of an enor which results in 
an overpayment to him, even though he may inform his employing 
agency of the enor, in the absence of official notice that the payments 
were not in error, he cannot reasonably expect to retain excess pay­
ments without being obligated to make a refund thereof when the error 
is corrected. See B-171944, March 23, 1971; and B-172117, May 12, 
1971. 

A transferred employee informed his agency that his eamings state­
ments indicated no payroll deductions had been made for insurance pre­
miums. Waiver was properly denied because when conections were not 
made after a reasonable time, the employee should have been aware 
that the error was more than a routine disruption of paperwork 
attending an interagency transfer and he should have actively pursued 
the matter further. B-172117, May 12, 1971. B-171944, March 23, 1971. 
See also B-171487, January 26, 1971. 

b. Reliance on agency assurance that payment is conect 

Where, upon inquiry the employee is assured by the proper official that 
the payment received was not erroneous, and the employee reasonably 
relies on such assurance, waiver, in a proper case, may be granted. See 
B-182311, November 7, 1974, and B-186262, June 28, 1976. See also 
B-203186, December 29,1981. 

Reemployed annuitant was overpaid due to administrative enor in cal­
culating payroll deductions. Part of enoneous overpayment resulted 
from initial lump sum payment supposedly due employee on account of 
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earlier over-deductions from salary. Employee brought this overpay­
ment to attention of proper authorities and subsequently reasonably 
relied on their assurance of conectness. Balance of enoneous overpay­
ments resulted from administrative failure to fully deduct annuity pay­
ments from employee's pay, and employee failed to review pay records 
or take corrective action. Waiver with respect to initial lump sum pay­
ment is granted pursuant to 6 u.s.e. § 5584; waiver with respect to subse­
quent under-deductions is denied since employee is not without fault in 
failing to review documents indicating overpayments. Gamette F. Miller, 
B-221672, October 16, 1986. 

c. Subsequent official notice of incorrectness of payment 

A Wage Grade employee employed in Alaska by the Federal Aviation 
Administration who converted from a Wage Grade position to a General 
Schedule position had his pay set erroneously based upon the highest 
Wage Grade rate eamed in a Wage Grade position held outside Alaska 
rather than the appropriate Alaska Wage Grade rate. The enor con­
tinued through subsequent pay increases mcluding employment with the 
Bureau of Land Management. Waiver was allowed for the period the 
employee accepted the overpayments in good faith, but the denial of 
waiver is sustained for pay periods the employee received overpay­
ments after being notified an enor had been made. Malcolm J. Clark, 
B-221670, July 29,1986. See also B-186262, June 28, 1976. 

20. Equitable considerations 

a. Lack of reliance on overpayment 

An employee was overpaid $600.80 in a single pay period by checks 
credited directly to his American Express account. Before he received 
his bank statement reflecting the overpayment, he received a memo­
randum from his agency notifying him of the enor. Even if the 
employee had no knowledge of the overpayment at the time it occuned, 
waiver is not wananted in these circumstances. Since the employee had 
no reasonable basis to rely on the overpayment, it would not be against 
equity and good conscience to require repayment. B-188492, 
February 16, 1978, and B-189677, March 28, 1978. 

b. Temporary promotion 

Civilian employee of the Navy who was temporarily promoted to grade 
GS-13 was enoneously overpaid when she continued to receive grade 
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GS-13 salary after being returned to her former grade GS-12 position. 
Since employee may reasonably have believed that her temporary pro­
motion had been extended, this portion of the debt may be waived. 
Employee was subsequently erroneously overpaid a second time due to 
an erroneous step increase. Waiver of this resulting debt is also allowed 
since employee acted properly in notifying the agency of overpayments 
and the employee may reasonably have assumed that such an increase 
was a result of the merit pay system put into effect in October 1981. 
Violet M. Whited, B-222763, Febmary 24, 1987. 

c. Employee's receipt of benefits 

Where an employee elected optional life insurance coverage but the 
agency failed to make proper deductions of the premium, it is not ineq­
uitable to require repayment because the employee was covered by the 
optional life insurance even though premiums were not deducted from 
his pay. B-188948, June 15, 1977, and B-190175, September 27, 1978. 
Since his beneficiaries would have collected the insurance if the 
employee had died during the period involved, it is not inequitable to 
require repayment. B-193831, July 20, 1979. 

E. Evidence Required An employee's request for waiver must be accompanied by clear and 
convincing proof that collection of his debt due the goverrunent would 
be against equity and good conscience and not in the best interests of the 
United States. Thus, where an employee could not corroborate his 
unsupported statement that he received misinformation conceming an 
overpayment, and the record indicated that the employee had notice of 
the error, waiver of his indebtedness was properly denied. B-168738, 
February 24, 1970. 

Denial of waiver was proper when an employee's statements that he 
was unaware of the error and that he did not understand his leave and 
earnings statements were refuted by evidence that he had a working 
knowledge of the entries on his leave and earnings records. B-176889, 
December 21, 1972. 

F. Statutes of Limitation 1. Generally 

Requests for waiver must be filed within the 3-year period established 
by 5 u.s.e. § 5584(b) and 4 C.F.R. § 91.5. The date of discovery, as distin­
guished from the date of payment, is the controlling date in determining 
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whether a request for waiver is timely filed. B-152040, B-158422, 
December 26, 1968. 

The 3-year statute of limitation established by 6 u.s.c. § 5584(b)(2) for 
filing of waiver requests does not preclude reconsideration of applica­
tions for waiver which had been previously considered by this Office. 
B-188492, Febmary 16, 1978. 

In a prior decision we held that the enoneous overpayment representing 
the difference between FICA and civil service retirement deductions from 
an employee's salary may be subject to waiver under 5 u.S.e. § 5584 and 
remanded the question to the agency for waiver determination on the 
merits. The agency took no action since it did not receive the employee's 
letter requesting waiver. The prior decision in this case may be consid­
ered as initiating the waiver process, thus tolluig the 3-year limitation 
period in 5 u.s.e. § 6684, and waiver consideration may proceed under 
4 CFR. § 92.1. Sidelle Wertheuner, 68 Comp. (Jen. 86 (1988). 

2. Effect of agency inquiry 

A "Pay and Allowance Inquiry" form (on which the date was altered), 
prepared by the Army Finance (Center and sent to the member's dis­
bursing officer which inquired as to the enoneous payment but upon 
which no action was taken by the Army for over 3 years to notify the 
member or collect the debt, may not be considered evidence that, as of 
the original date of such form, it was definitely determined by an appro­
priate official that an enoneous payment had been made, so as to pre­
clude the member's request for waiver from consideration as not being 
timely filed within the 3-year period. 54 Comp. Gen. 133 (1974). 

3. Application for refund 

Employee has 2 years from date of waiver to file a claim for refund of 
amounts paid to the govemment. 5 u.s.e. § 5584(c) and 4 C.F.R. § 92.5. 

G. Determination by 
Agency or by GAO 

Cases with aggregate overpayments not exceeding $500 (other than 
judicial branch, which has a $10,000 agency limit) are for determination 
by the employing agency; cases in amounts exceeding $500 are to be 
refened to GAO for disposition. See 6 us.c § 5584(a); 4 C.F.R. § 92.3. 
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H. Appeal From 
Administrative 
Determination 

GAO will consider appeals from employees of an agency's action on their 
requests for waiver under 5 use. § 6684. Our Office has adopted the 
policy, however, of not reversing an agency's determination under such 
law except to the extent that the agency action is contrary to the statute 
or the implementing Standards for Waiver, 4 CFR. §§ 91.1 - 91.4 as inter­
preted by our Office, or unless the agency's action is found to be arbi­
trary or capricious. B-167497, October 7,1969. 

I. Validation Effect of 
Waiver 

1. On enoneous payments 

Amount of overpayment waived is deemed to be valid payment for all 
purposes. 5 u.s.c. § 5584(e). 

An employee who was separated, received an overpayment of separa­
tion pay which was waived, and then was found to have suffered an 
unjustified personnel action which qualified individual for backpay 
equal to that which would have been received had uiyustified action not! 
occuned. Amount of separation pay which was waived must be consid­
ered as separation pay and deducted in determining amount of backpay 
due. B-185192, March 2,1976. 

2. Adjustment of accounts 

Employee, overpaid salary during 1964-65 through administrative error 
without fault on his part, repaid net amount by payroll deductions, with 
retirement and life insurance deductions ac^justed on payroll and 
restored to appropriations. Administrative office recommends that 
requested waiver be granted in gross amount and that refund be author­
ized to employee in net. In event waiver is granted in gross and refund 
authorized to employee in net, retirement and insurance deductions 
again should be transmitted to esc since 5 u.s.c. § 6584(e) provides that 
"erroneous payment, collection of which is waived under this section, is 
deemed valid payment for all purposes." B-166808, May 8,1969. 

3. On enoneous personnel actions 

Waiver of overpayment only validates the payments waived; it does not 
validate erroneous personnel actions which gave rise to the payments. 
49 Comp. Gen. 18 (1969) and B-179324, October 11, 1973. 

Although upon waiver of the collection of an enoneous payment 
resulting from a promotion in violation of the Whitten Amendment, the 
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payment is deemed validated, the erroneous personnel action that gave 
rise to the overpayment is not validated. Therefore, an employee whose 
erroneous promotion on June 2, 1968 from a GS-7 to a GS-9 position is 
conected January 26, 1969, and who is properly promoted to GS-9 on 
March 23, 1969, may only count the period of service from June 2,1968, 
to January 26, 1969, for within-grade increase purposes in the same 
manner and to the same extent as if the premature promotion had never 
been processed, and the service for the period of the erroneous promo­
tion may be counted as GS-7 service and not GS-9 service for step increase 
purposes. 49 Comp. Gen. 18 (1969). 

J. Effect on Accounts of 
Accountable Officers 

In accordance with 5 use. § 5684, an accountable officer is entitled to 
full credit in his accounts for erroneous payments that are waived under 
the authority of the act, as the payments are deemed valid for all pur­
poses. Therefore, a refund to an employee of the overpayment which he 
had repaid prior to waiver of the erroneous payment by an authorized 
official is regarded.as a valid payment that may not be questioned in the 
accounts of a responsible certifying officer regardless of the fact that he 
may not regard the enoneous payment as having been appropriately 
waived. 49 Comp. Gen. 571 (1970). 

K. Setoff of 
Underpayments 

Debts due the employee from the United States may be set off against 
the employee's indebtedness to the govemment prior to consideration 
for waiver under 5 u.s.c § 5584. The above mle was applied in the case 
of employees working the shift commencing 11 p.m. on 1 day and ending 
at 7 a.m. on the succeeding day. It had been the practice of the adminis­
tration to credit the full 8 hours of service to the day on which the shift 
began rather than crediting 1 hour on the day the shift began and the 
other 7 hours to the day the shift ends. Thus the employee actually 
worked 47 hours in 1 week but only 33 hours in a preceding week and 
received straight time pay for 40 hours in each such week. Therefore, in 
an administrative workweek in which the employee actually worked 
more than 40 hours he became entitled to payment at overtime rates 
rather than straight time rates for the work in excess of 40 hours. For 
those weeks in which he worked 33 hours but received pay for 40 hours 
he was indebted to the United States for 7 hours pay at the straight time 
rate. We held that where the overtime payable exceeded the overpay­
ment which would be collected by setoff no waiver should be granted. In 
a situation where straight time rates would exceed overtime rates there 
would appear to be adequate basis for waiving the indebtedness of the 
employee. B-168323, December 22, 1969. 
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L. Overpayment of 
Backpay 

An employee was prematurely retired from govemment service and was 
awarded backpay pursuant to 5 u.s.c. § 6596 for the erroneous separa­
tion upx)n restoration to duty. The administrative office failed to deduct 
from the payment the amount attributable to the employee's outside 
employment. Employee is not entitled to waiver of the overpayment, 
since collection of the overpayment would not be against equity and 
good conscience as the employee was aware that he was responsible to 
repay the amount of his outside eamings during the period of enoneous 
separation, and collection would not be against the best interests of the 
United States. 52 Comp. Gen. 687 (1972). 

M. Waiver Entitlement as 
Basis for Payment 

A Navy enlisted member enoneously employed for temporary intermit­
tent period of civilian service by the Council on Environmental Quality 
may nevertheless be paid, in view of the fact that if the civilian compen­
sation had been paid, the member could retain the payment under the de 
facto mle or the enoneous payment could be waived under 6 u.s.c 
§ 5584. Since no payment occuned, it is appropriate to consider for pur-1 
poses of the waiver statute that the administrative error and "overpay­
ment" arose at time the member entered on duty with the understanding 
of a govemment obligation to pay for his services. 52 Ck)mp. Gen. 700 
(1973). 

Similarly, an Army officer, assigned as executive assistant to Ambas­
sador at Large, retired from the Army in anticipation of a civilian 
appointment to that position. After retirement he continued to serve as 
executive assistant for 7 months before the Department of State deter­
mined he could not be appointed. Claimant was a de facto officer who 
served in good faith and without fraud. He may be paid the reasonable 
value of his services despite the lack of appointment, in view of the fact 
that if compensation had been paid, claimant could retain it under de 
facto mle or recovery could be waived under 6 u.s.c § 5584. Although he 
was not paid, administrative enor arose when claimant, in good faith, 
entered on duty with understanding of govemment obligation to pay for 
services. 55 Comp. Gen. 109 (1976). 

Likewise, an employee of Bureau of Mines retired, effective 
December 31, 1974, after being advised by local personnel office that he 
had been appointed as a reemployed annuitant, effective January 1, 
1975. Appointment was not effective until approved by Bureau of Mines 
headquarters on January 23,1975. Claimant worked during January 1 
through January 22,1975, but was not paid. He may be paid the reason-^ 
able value of services despite lack of appointment, in view of the fact 
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that had compensation been paid, collection thereof could have been 
waived under 5 u.sc. § 6684. B-183850, March 18, 1976. 

N. G r o u p O v e r p a y m e n t s Several thousand military Reserve technicians received overpayments 
of compensation between December 1981 and December 1982 as the 
result of an error in the application of a statute limiting their combined 
military and civilian compensation to the rate payable for level V of the 
Executive Schedule. It is also reported that several thousand Army 
members have been overpaid because of minor errors made in fixing the 
constmetive date to be used in determining their length of federal ser­
vice. No collection action is necessary since the individual overpayments 
are small, the administrative costs of attempted collection would be 
excessive, and all overpayments would be eligible for waiver on an indi­
vidual case basis. B-206699.1, B-206699.2, September 16,1988. 
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Chapter 6 

Restrictions on Payment of Compensation by 
^ h e United States and on Acceptance of 

Compensation From Sources Other Than 
Federal Funds 
Subchapter I— 
Restrictions on 
Payment of 
Compensation by the 
United States 

A. Miscellaneous Statutory 
Provisions 

1. Holding two positions 

Where the holding of two offices is forbidden by a constitutional or stat­
utory provision, the acceptance of the second office is regarded as a res­
ignation or relinquishment of the first office. However, this mle is not 
applicable where a constitutional or statutory provision declares that 
persons holding one office shall be ineligible for another, the mle in this 
situation being that the prohibition incapacitates or disqualifies the 
incumbent of the first office from holding the second and that an 
attempted appointment to the second is without legal effect. 20 Comp. 
Gen. 288(1940). 

When an employee holding one position is appointed to another position 
in violation of dual compensation laws, a rebuttable presumption arises 
that the employee intended to give up his first position. The agency 
must determine from which position the enoneous payments arose. In 
any event, the indebtedness is owed to the United States, the collection 
of which is subject to waiver under 6 use. § 6584 and 4 CFR. Parts 91 
and 92. Fort Ber\jamin Harrison, B-208336, April 22, 1983. 

2. Overseas teachers 

A full-time teacher in the DOD Overseas Dependents' Schools may receive 
compensation for attending a meeting of the Advisory Council on Depen­
dents' Education under the Department of Education. Members of the 
Advisory Council "who are not in the regular full-time employ of the 
United States" may receive compensation for attending Council meet­
ings. See 20 use. § 929(d). Full-time overseas teachers are not "full-time 
employees" for purpose of this Advisory Council statute. H. S. Shutleff, 
B-215834, January 28, 1986. 

The pay caps on wage increases for prevailing rate employees during 
fiscal years 1982, 1983, and 1984 are applicable to such employees in a 

^;r 
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wage area where the pay increases are based on wage rates from 
another area under the Monroney Amendment. Barksdale AFB, 64 Comp. 
Gen. 227(1985). 

3. Office must be authorized 

No payment for services shall be made from the Treasury to any person 
acting or assuming to act as an officer in the civil service or uniformed 
services in an office which is not authorized by existing law, unless such 
office is subsequently sanctioned by law. 5 u.s.c § 6502(a). 

4. Extra compensation 

a. Authorization requirement 

An employee or a member of a uniformed service whose pay or allow­
ance is fixed by statute or regulation may not receive additional pay or .^^^ 
allowance for the disbursement of public money or for any other servicd^B 
or duty, unless specifically authorized by law and the appropriation 
therefore specifically states that it is for the additional pay or allow­
ance. 5 use. § 5636. 

b. Prohibition 

The acceptance by Navy medical officers under a fee-splitting arrange­
ment with civilian physicians of a portion of the fees paid from "Medi­
care" funds under the Dependents' Medical Care Act of 1956,10 U.S.C. 
§§ 1071 - 1090, for medical services fumished dependents of Navy and 
Marine Corps members in civilian hospitals is the acceptance of addi­
tional compensation for the same work and duties which the medical 
officers were required to perform and for which they received pay as 
naval officers. Therefore, the acceptance of the additional compensation 
violates 5 u.s.e. § 5636, and the fact that the medicare funds are placed 
in the checking accounts of the civilian doctors before payment to the 
Navy medical officers does not change their character as govemment 
funds nor cure the illegality of the fee-splitting arrangement. 41 Comp. 
Gen. 741 (1962). 

The practice of the Canal Zone govemment in fumishing living quarters 
rent free to the district judge, district attomey, and the marshal, whose 
salaries have been fixed without regard to the free quarters, is contrary! 
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to 6 u.s.c § 6536, which prohibits the receipt of compensation or prereq­
uisites beyond the salaries allowed by statute. 34 Comp. Gen. 445 
(1965). 

Members of the Advisory Conunittee on Reactor Safeguards, Nuclear 
Regulatory Commission, a Conunittee established by the Atomic Energy 
Act, are appointed pursuant to said statute. The Nuclear Regulatory 
Commission is therefore without authority to enter into employment 
contracts with Committee members granting them monetary benefits 
beyond those provided by existing law and regulations. Advisory Com­
mittee on Reactor Safeguards, B-207516, October 6,1982. 

c. Exceptions to prohibition 

The prohibition of 5 u.S.C § 5536 does not apply to the payment of com­
pensation on a fee basis when the fees are payable under separate and 
distinct employments. It does not prohibit a person from holding and 
receiving the compensation of two distinct compatible offices, positions, 
or employments not otherwise forbidden, the pay of each of which is 
fixed by law or regulation. 4 Comp. Gen. 84 (1924) and 19 Comp. 
Gen. 751 (1940). For example, section 5636 does not prohibit the 
engagement of a full-time employee paid on a salary basis fixed by 
statute by another govemment agency to render lecturing services 
which are separate and distinct from his full-time duties and do not 
interfere with the performance thereof, or the payment to him for the 
lecture services of fees fixed by regulation. 28 Comp. Gen. 459 (1949). 
The Dual Compensation Act, 5 u.s.c ^ 5531 - 5637, does not apply since 
a person serving on a fee basis does not hold an office to which compen­
sation is attached and a fee does not constitute salary. 31 Comp. 
Gen. 566 (1952). Nor would the prohibition apply to the allowance for 
the expense of obtaining a notary commission. 36 Comp. Gen. 465 
(1956). 

5. Concurrent military and civilian service 

a. Incompatibility 

A person who holds two incompatible offices is entitled to receive the 
salary of only one. It has been held that military service is incompatible 
with federal civilian service. 18 Comp. Gen. 213 (1938) and 33 Comp. 
Gen. 368 (1954). There is no right to receive the compensation of a 
civilian position rather than military pay where a person is employed in 
a civilian office or position and also in active military service of the 
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United States during the same period of time, as the obligation under the 
military service is paramount. 37 Comp. Gen. 255 (1957). 

A military member on active duty receiving full pay and allowances 
served as a juror in a state court. He received $35 m fees for his jury 
duty. The member may not keep the fees because he was not in a leave 
status and he is therefore receiving additional compensation for per­
forming his duties presumably during normal working hours. Sergeant 
Richard P. Stevenson, USAF, B-207034, November 4,1982. 

An active duty Public Health Service commissioned officer who pro­
vided medical consulting services to the Social Security Administration 
on an hourly basis under personal services contracts may not retain 
such compensation for services since it was incompatible with his status 
as a commissioned officer and a violation of the statutory prohibition. 
Public Health Service Officer, 64 Comp. Gen. 395 (1985). 

b. Members of the Reserves and National Guard 

See 5 use. §§ 502, 2105(d), and 6534 which permit membership in a 
reserve component of the armed forces or in the National Guard concur­
rent with the holding of a civilian office. 

- > 

See the statutory provision limiting the combined military and civilian 
compensation in 1981 and 1982 to the rate payable for level V of the 
Executive Schedule. The limitation must be applied on a biweekly pay 
period basis. Military Reserve Technicians' Pay, 65 Comp. Gen. 78 
(1985). 

6. Extra pay for details prohibited 

An officer performing the duties of another office during a vacancy, as 
authorized by: 

(1)5 u.s.c. § 3345—temporary filling of vacancies in office of depart­
ment heads, 

(2) 5 u.s.e. § 3346—vacancies in subordinate offices, or 

(3) 5 use. § 3347—discretionary authority of the President to fill 
vacancies. 
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is not by reason thereof entitled to any other compensation than that 
attached to his proper office. 5 u.s.c. § 5535(a). 

7. Employment of aliens—appropriation act restrictions 

a. Citizens of aUied countries 

The decision as to whether a Swedish national is a citizen of a country 
allied with the United States in a cunent defense effort, so as to 
authorize his appointment by the Smithsonian Institution without 
regard to prohibition in section 502 of Pub. L. No. 87-880, October 24, 
1962, 76 Stat. 1227,1228, against the use of appropriated funds for 
payment of compensation to a noncitizen of the United States, is matter 
of political nature for determination by the agency involved, with the 
possible assistance of the Department of State, GAO is not in a position to 
state whether employment is prohibited; however, an administrative 
detennination predicated upon reasonable grounds will not be ques­
tioned in GAO audit. B-161064, March 25,1963. See also B-139667, 
June 22, 1959. 

The 1976 Treasury, Postal Service and General Govemment Appropria­
tion Act prohibited the use of appropriated funds to pay compensation 
of noncitizens, but excepted from that prohibition nationals of those 
countries allied with the United States in the cunent defense effort. 
Since it is commonly accepted that Canada is so allied, the appropriation 
act restriction on compensation would not apply to an individual who 
was in fact a Canadian national at the time of his employment by the 
Department of the Interior. B-188852, July 19,1977. 

b. Effect of dual citizenship 

The 1979 Treasury, Postal Service and General Government Appropria­
tion Act's restriction on payment of compensation to noncitizens does 
not apply to nationals of Poland and certain other countries lawfully 
admitted to the United States for permanent residence. That exception 
is not negated when the alien has dual nationality status. Therefore, a 
citizen of Poland who is also a citizen of Israel may be appointed and 
paid by St. Elizabeth's Hospital. B-194929, June 20,1979. Also see 
57 Comp. Gen. 172 (1977). 
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c. Exclusion for 1X)D personnel 

See Pepe lata, B-216286, January 24,1985, where the Merit Systems 
Protection Board held the appointment of an alien by the Navy was not 
in violation of the absolute statutory prohibition on employing aliens in 
view of the appropriation act exclusions from this mle for DOD personnel 
as well as the statutory authority of the Secretary of the Navy to 
employ noncitizens contained in 10 US.C § 7473 (1982). See also 
B-188507, December 16, 1977. 

d. Supreme Court review of prohibition 

In Hampton v. Mow Sun Wong, 426 U.S. 88 (1976), the Supreme Court 
struck down the prohibition against hiring aliens found in 5 C.F.R. 
§ 338.101. However, Civil Service Rule VII (5 C.FR. Part 7), was amended 
by adding section 7.4, which imposes a new citizenship requirement for 
appointment to competitive service positions. Also, the Hampton deci­
sion did not invalidate the restrictions on hiring aliens found in various 
appropriation acts. B-188507, December 16, 1977. 

B. Limitation on Dual 
Compensation From More 
Than One Civilian Office 

1. Statutory authority 

Title 5 of the U.S. Code, § 5633 prohibits an employee from receiving 
basic pay from more than one position for more than an aggregate of 40 
hours in 1 week. For exceptions to the application of the above provi­
sion, see 5 U.S.C. § 5533(d). See also 6 use. § 6531 for definitions. 

a. Computation of 40-hour period 

An employee who holds two intermittent positions with compensation at 
different hourly rates and who works an aggregate of more than 40 
hours plus overtime in one position during a week is not limited by 
5 u.s.c § 5533, which restricts to 40 the number of hours of basic com­
pensation an employee may be paid in 1 week when he has more than 
one position to the compensation for the first 40 hours of work. The 
employee should be paid the maximum basic compensation benefits, 
regardless of the sequence in which the different rates are eamed and 
regardless of overtime compensation. Since the restriction in section 
5533 is on receipt of basic compensation and not upon overtime compen­
sation, the employee does not have to receive compensation for all of the 
basic 40 hours in the one position to qualify for overtime in that position 
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when in fact he worked more than 40 hours in such position. 44 Comp. 
Gen. 690(1965). 

Individual, who was working for nonappropriated fund activity, 
accepted a temporary full-time appointment in appropriated fund posi­
tion and worked two jobs in excess of 40 hours per week. Employee has 
violated Dual Compensation Act, 5 u.s.e. § 6633(a), by working more 
than 40 hours per week in two "positions" as defined under section 
6531(2). The test is not whether the positions are paid from appropri­
ated funds, but whether the employee worked in "positions" as defined 
by the statute which expressly includes positions in a nonappropriated 
fund instmmentality of the armed forces. Fort Bei\jamin Hanison, 
B-208336, April 22, 1983. 

b. Employment by Congress and District of Columbia 

Employee was employed by Doorkeeper of House of Representatives 
from February 1, 1965, to April 1,1973, when he transfened to Office 
of the Architect of the Capitol and worked on the night shift until sepa­
rated January 2,1979. Concurrently from Febmary 12, 1973, he was 
also employed by District of Columbia Public Schools. Latter employ­
ment violated 5 us.c § 5533(c)(1) which prohibits pay from more than 
one position when aggregate gross pay of positions exceeds $7,724. Pay 
which employee received from District of Columbia Public Schools for 
period of dual employment was erroneous payment for which he is 
indebted to District of Columbia government. B-195783, October 2,1980. 

c. Employee as athletic coach by nonappropriated fund activity 

The test to determine whether the restrictions of the Dual Compensation 
Act apply to the head basketball coach employed by the Army Athletic 
Association, United States Military Academy, a nonappropriated fund 
instmmentality, is whether the coach occupies a "position" as defined 
by 5 use. § 5531(2). In light of the organization and supervision of the 
Army Athletic Association under the Superintendent of the Academy, 
and the fact that the Director of Intercollegiate Athletics has the right to 
supervise the head basketball coach, the coach is an employee who occu­
pies a "position" and is, therefore, subject to the Dual Compensation Act 
regardless of the fact that the terms and conditions of employment are 
provided by contract rather than being the general terms applicable to 
other employees under regulations. B-200240, May 5,1981. 
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d. Severance pay 

An employee who was receiving severance pay was awarded two con­
sulting contracts. He would not be considered to be receiving dual pay 
within the meaning of 6 use. § 5533(a). In order to receive severance 
pay, an individual must be separated, and an individual who has been 
separated does not hold a position with the United States during the 
period covered by his severance pay. B-178446, May 4,1973. 

2. Dual compensation restrictions under 5 U.S.C. § 5632 

a. Generally 

The Board of Governors of the Federal Reserve System is authorized to 
appoint its employees and fix their compensation without regard to the 
civil service laws, and those employees are paid from sources other than 
appropriated funds. Nevertheless, the Board performs a govemmental 
function and is an establishment of the federal govemment. Hence, a 
retired Army officer who obtained civilian employment with the Board 
was subject to reductions in his military retired pay under the dual com­
pensation restrictions which are cunently prescribed by statute and 
which apply to all military retirees who hold civilian positions in the 
govemment, 5 U.S.C. § 5532. Lieutenant Colonel Robert E. Frazier, USA 
(Retired), 63 Comp. Gen. 123. However, this case was overruled by 
Denkler v. United States, 782 F.2d 1003 (1986). 

A retired Coast Guard officer who was employed by the National Trans­
portation Safety Board may not receive both his full civilian pay as well 
as his full retired pay in view of the dual compensation prohibitions in 
5 u s e § 5532. Commander George W. Conrad, B-217241, April 9,1985. 

A temporary officer who became entitled to retired pay after 1948 is not 
entitled to the exemption from the dual compensation provisions for 
Reserve officers in effect at the time of his retirement. Major John E. 
Doyle, B-136167, June 25, 1985. 

b. National Credit Union Association 

A retired Air Force officer employed in a civilian position with the 
National Credit Union Administration is not exempt from the dual com­
pensation restrictions of 6 use. §§ 5531, 6632, on the basis of the court's 
decision in Denkler v. United States, 782 F.2d 1003 (Fed. Cir! 1986). 
There the court found that positions with the Federal Reserve Board are 
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not covered by the dual compensation restrictions because the Federal 
Reserve Board is a "nonappropriated fund" instmmentality and the 
only such instrumentalities covered by the law are those of the armed 
forces. The National Credit Union Administration is an executive agency 
of the federal govemment which assesses member credit unions for 
funds which it uses to pay its expenses and its employees' salaries. 
Although these funds are collected as assessments from credit unions, 
they are required by law to be deposited in the Treasury and are spent 
by the Administration under statutory authority constituting a contin­
uing appropriation; therefore, they are considered "appropriated 
funds," and the Administration is not a nonappropriated fund instm­
mentality for purposes of the dual compensation restrictions. Captain 
Larry A. Fields, USAF (Retired), 67 Comp. Gen. 433 (1988). 

C. Whitten Amendment i • Generally 

The time-in-grade restrictions on promotions imposed by the Whitten 
Amendment (Section 1310 of the Act of November 1, 1951, as junended, 
printed as a note following 5 u.is.e. § 3101 (1976)), were terminated on 
September 14,1978, by Section 101 ofthe National Emergencies Act, 
Pub. L. No. 94-412, September 14,1976, 90 Stat. 1255. However, since 
the time-in-grade requirements in Part 300, subpart F, of OPM'S regula­
tions (6 C.F.R. §§ 300.601 - 300.606) are based on other authority granted 
OPM, rather than the Whitten Amendment, they will not be affected. 
Since these regulations do not apply to excepted positions, the expira­
tion of the Whitten Amendment means that General Schedule positions 
in the excepted service are no longer subject to time-in-grade require­
ments beyond those imposed by the classification system and the agency 
itself 

2. Decisions prior to expiration of Whitten Amendment 

a. Failure to complete service-in-grade requirement 

(1) Withdrawal of appointment—Persons with prior service in positions 
subject to the Whitten Amendment who have not completed the 
required 1-year period in grade when reached for appointment to a 
higher grade position of attorney on a noncivil service register estab­
lished by the Federal Trade Commission may not be appointed to the 
higher grade. 31 Comp. Gen. 205 (1951). 
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The appointment of veterans to higher grades under the Classification 
Act of 1949, from a noncivil service register established for attomeys by 
the Federal Trade (Hommission, prior to the completion of at least 1 
year's service in the next lower grade is not authorized under the provi­
sions of the Whitten Amendment. Thus, offers of such appointments to 
veterans may be withdrawn without violating the provisions of the Vet­
erans Preference Act of 1944. 31 Comp. Gen. 205 (1951). 

(2) Position reallocation upward—An employee whose position is reallo­
cated upward pursuant to the Classification Act of 1949, although quali­
fied to perform duties and carry out the responsibilities of the position, 
is not eligible to be immediately promoted to the higher grade because of 
the service-in-grade requirements of the Whitten Amendment. He may 
be regarded as remaining in status quo, as if on detail, until he is eligible 
for a higher grade, but he is not entitled to receive salary of the higher 
grade during such period. 34 Comp. Gen. 179 (1954). 

When a competitive civil service position is regraded one grade higher— 
the lower grade position being abolished concurrently—and there is no 
other position in the normal line of promotion in the grade immediately 
below that of the position to be filled, the incumbent employee of the 
regraded position comes within the Whitten Amendment exception 
applicable to normal line promotions. Therefore, the employee does not 
have to serve a year in the lower graded position before being eligible to 
receive the salary of the regraded position. 40 Comp. Gen. 119 (1960). 

(3) Reappointment—An employee who resigned from a grade GS-11 
IX)sition in August 1953, and who in October 1953 was appointed to a 
grade GS-14 position in a different agency, is indebted for the salary in 
excess of the GS-1 2 rate. The Whitten Amendment and OPM regulations 
prohibit promotion or transfer to a higher grade without the employee 
having served at least 1 year in the next lower grade or until passage of 
1 year from the date of separation. B-127494, August 3,1956 and 
B-127494, Febmary 10,1961. 

b. Hardship cases 

Action by CSC (now OPM) purporting to authorize or approve retroactive 
promotions contrary to the time-in-grade promotion restrictions of 
Whitten Amendment, under the authority of its hardship proviso, which 
authorizes PPM to grant exceptions to time-in-grade provisions in merito­
rious cases, may not be accepted by GAP as authorizing payment of 
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increased compensation for any period prior to date of action by OPM. 
33 Comp. Gen. 140 (1953) and 65 Comp. Gen. 539 (1975). 

D. R e e m p l o y m e n t of l- Statutory authority 

Annuitants 
Title 5, U.S. Code § 3323(b) provides that retired annuitants under the 
Civil Service Retirement Act may be reemployed to serve at the will of 
the appointing officer. Pursuant to 5 u.s.c. § 8344, no deductions from 
their pay are required for further annuity credits, but the annuity allo­
cable to the period of actual employment should be deducted, except 
from any payment for lump-sum leave. Annuitants who have served on 
a full-time basis for at least 1 year, in employment not excluded from 
coverage by 6 u.s.e. § 8331, shall have their annuity increased and com­
puted in accordance with 5 us.e § 8339. See also FPM Supp. 831-1, sub­
chapter S-16. 

2. Failure to appoint 

A civil service annuitant who claims entitlement to full compensation, in 
addition to his annuity, for temporary full-time duties allegedly per­
formed after his retirement, may not be paid since he was not appointed 
to a position following retirement. Nathaniel C. Elie, 66 Comp. (Jen. 21 
(1985). 

3. Withholding of annuity from compensation earned 

a. Period of actual employment 

The provision in 5 U.S.C. § 8344, requiring that the salary of a civil ser­
vice annuitant who is reemployed be reduced in a sum equal to the 
retirement annuity allocable to the "period of actual employment," has 
reference to the actual period during which an annuitant holds the posi­
tion in which he is reemployed, including all periods of leave without 
pay as well as all regular nonworkdays forming a part thereof. 28 Comp. 
Gen. 693(1949). 

b. Deduction of sum equal to retirement annuity 

(1) Mandatory requirement—Title 5 of the U.S. Code, § 8344 requires 
the deduction from the salary paid an annuitant for a position in which 
he is reemployed of "a sum equal to the retirement annuity allocable to 
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the period of actual employment." The total annuity payable to a reem­
ployed annuitant must be deducted from the annual salary for the posi­
tion, and the remainder thereof represents the total salary authorized to 
be paid for a full year of employment, or the maximum rate of compen­
sation payable for any period of less than 1 year. 28 Comp. Gen. 693 
(1949) and B-166430, October 3, 1976. 

A retired annuitant who is a member of the Technology Assessment 
Advisory Council is not exempt from the requirements of 5 u.s.c. 
§ 8344(a) that an amount equal to the annuity allocable to a period of 
employment be deducted from the pay of an annuitant. That provision 
covers all positions not specifically exempted, and Congress has not 
exempted Council members. 53 Comp. Gen. 664 (1974). 

Subsection 309(b) of the Disaster Relief Act of 1974 provides for 
appointment of temporary personnel without regard to the provisions of 
Title 5, goveming appointments in the competitive service. This exemp)-
tion, limited to the laws and regulations goveming appointment to fed­
eral employment, does not extend to other requirements or provisions of 
Title 5, such as the annuity set-off provisions of 5 use. § 8344(a). There­
fore, the salary of a retired civil service annuitant temporarily reem­
ployed under the Disaster Relief Act is required to be reduced by the 
amount of his annuity. B-188520, April 21,1977. 

(2) Computation of annuity deduction 

(a) Reemployed upon per diem or hourly basis—The holding to the 
effect that the annuity payable to a reemployed annuitant must, in con­
sonance with 5 use. § 8344, be deducted from the annual salary of the 
position to determine the total salary payable is applicable in cases 
where annuitants are reemployed upon a per diem or hourly basis. To 
determine the per diem or hourly rate properly payable, the rates of 
such pay should be converted to their per annum equivalent, which 
equivalent rate should be reduced by the total annuity received, and the 
remainder thereof to a per diem or per hour rate. 28 Comp. Gen. 693 
(1949). See also 32 Comp. Gen. 146 (1962). 

(b) WAE consultants and experts—The standard employment year for 
civil service annuitants who are reemployed as consultants or experts 
on a when-actually-employed basis is now established at 260 days for 
the purpose of computing the annual compensation from which the 
annuity is deducted and for converting the remainder to a per diem rate. 
36 Comp. Gen. 186 (1956). 
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(3) Additional compensation 

(a) Overtime—In view of the requirement in 6 u.S.C § 8344 that a reem­
ployed annuitant must have his per annum salary rate reduced by the 
annuity received to determine the total salary payable, overtime com­
pensation may be paid upon the same basis and at the same rate author­
ized by law to be paid other employees who occupy similar positions. 
28 Comp. Gen. 693 (1949). See also 32 Comp. Gen. 146 (1952). In com­
puting the aggregate rate of pay for determining maximum limitation on 
premium pay under 5 U.S.C. § 5547, the regular salary rate of the posi­
tion, without deduction of the annuity, is to be used. 54 Comp. Gen. 247 
(1974). 

(b) Cost-of-living allowance—In computing the aggregate amount of 
compensation payable to an annuitant who is reemployed for duty 
outside the continental United States, for which additional compensa­
tion in the form of a cost-of-living allowance is payable, the reduction 
required to be made from the salary of said annuitant under 5 U.S.C. 
§ 8344 is not to be regarded solely as a reduction in the basic rate of 
compensation for the position, but, rather, is to be regarded as a deduc­
tion from the amount of "compensation otherwise payable" to the annu­
itant, which includes basic compensation as well as additional 
compensation. 29 Comp. Gen. 119 (1949). 

(4) Exceptions to deduction requirement 

(a) Lump-sum leave payment—In view of the provisions of 6 u.s.e. 
§ 8344(a) and (b), the lump-sum leave payment due on the final separa­
tion of an employee who is immediately reemployed after mandatory 
retirement for age is not to be reduced by the amount of the retirement 
annuity. 36 Comp. Gen. 209 (1956). 

(b) Reemployment without regard to civil service laws—A retired civil 
service annuitant who is reemployed under an act which authorizes 
employment, "without regard to the civil service laws or regulations, the 
Classification Act of 1949 * * * or any other law or regulation relating to 
either employment or compensation," may have the reemployment con­
ditions prescribed in 5 u.s.e §§ 3323(b) and 8344, relating to annuity 
deductions, regarded as within the meaning of the above-quoted phrase 
and, therefore, the annuity deduction is not required to be made from 
the salary of the employee. 38 Comp. Gen. 850 (1959). The authority of 
the Lincoln Sesquicentennial Commission to procure "supplies, services 
and property" without regard to the laws and procedures applicable to 
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federal agencies does not have reference to personal services. Addition­
ally, in the absence of any indication of any intent to invoke the above 
authority to exempt a civil service retired annuitant who was employed 
under contract by the Commission from the annuity deduction provi­
sions in 5 use. §§ 3323(b) and 8344, together with the fact that such 
deductions were made, the employee's compensation must be regarded 
as subject to annuity deduction. 39 Comp. Gen. 681 (1960). 

(c) Independent contractor versus employer-employee relationship— 
Title 6, U.S. Code, § 8344(a) only applies when an employer-employee 
relationship exists. See CPLM Title I—Compensation, Chapter 10, for a 
detailed discussion of this subject matter. 

A contract which results in a direct employer-employee relationship 
between a federal agency and the contractor's personnel is prohibited 
under current civil service directives. Hence, a federal agency may not 
properly contract with a commercial firm for the assignment of con­
tractor personnel to the agency's offices to act, for all practical pur­
poses, as duly appointed federal employees in performing personal 
services for the agency. Office of Revenue Sharing, 66 Comp. Gen. 420 
(1987). 

(d) Retired judges—A retired territorial judge who receives an annuity 
under 28 use. § 373 is not precluded by 5 use. §§ 5532 and 5533 from 
accepting employment or an office with the United States, since the 
office of judge was relinquished upon his retirement and the annuity is 
not considered salary under the dual salary prohibition of 5 u.s.e § 5533. 
However, annuity payments may not be made under 28 u.s.e. § 373 while 
the judge serves in a fixed salary position in the federal service, because 
concunent payments would be inconsistent with policies regarding dual 
payments of annuity and salary. Also, an appointment which provides 
for payment of travel and living expenses is not prohibited since author­
ized travel expenses, which ordinarily would include living expenses, do 
not constitute salary or compensation. B-144579, Febmary 1,1961. 

(e) Foreign Service annuitants—Subsection 1112(a) of Title 22, United 
States Code, provides a limitation on the amount of annuity a Foreign 
Service annuitant may receive while reemployed by the federal govem­
ment. The annuity, when combined with the salary the employee is enti­
tled to receive in any calendar year, may not exceed the annuitant's 
sjdary at retirement. The department asks how the limitation with 
regard to salary eamed in 1 year but not received until the next year 
should be applied. Our view is that the limitation should apply to the 
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year when the salary would normally be paid in the usual course of 
actions. B-195062, January 10,1980. 

E. Statutory Ceilings of 
Compensation 

1. Limitation on pay adjusted under 5 us.c. ̂  5301 - 6308 

Under 5 use. § 5308, pay may not be paid by reason of any provision of 
Chapter 53, Subchapter I, at a rate in excess of the rate of basic pay for 
level V of the Executive Schedule. 

Compensation of Staff Director, U.S. Sentencing Commission, is author­
ized to be fixed at a rate not to exceed the highest rate prescribed for 
grade 18 of the General Schedule pay rates. Such compensation may not 
exceed the rate for level V of the Executive Schedule, since the effect of 
5 u.s.e. § 6308 is to limit the miaximum scheduled rate of the General 
Schedule to the level V rate for anyone whose rate of pay is derived 
from the General Schedule. Higher amounts shown on the General 
Schedule are merely projections of what the rates would be without this 
limitation. U.S. Sentencing Commission, 66 Comp. Gen. 650 (1987). 

2. Rates of pay fixed on the basis of the General Schedule 

a. Deputy Govemors of the Farm Credit Administration 

The Farm Credit Act authorizes the pay of Deputy Govemors to be set 
by administrative action at rates not to exceed the maximum scheduled 
rate of the General Schedule. Since the pay of Deputy Govemors is paid 
"by reason o f a provision of Chapter 53, Subchapter I, it is limited to 
the rate for level V of the Executive Schedule. 56 Ck)mp. Gen. 375 
(1977). 

b. Land commissioners 

Land commissioners appointed by the federal district courts pursuant to 
Rule 71A(h) of the Federal Rules of Civil Procedure and paid at daily 
rates not to exceed the highest rate payable under the General Schedule 
are not limited in the amount they may be paid on a biweekly basis 
under 5 u.s.c: § 5504. They are, however, subject to the maximum annual 
limitation contained in 6 use. § 5308 which prohibits payment of com­
pensation in excess of that allowable in level V of the Executive 
Schedule. Land Commissioners, B-193684, May 1, 1984. 
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c. Experts and consultants 

The limitation of 5 U.S.C. § 6308 is imposed not only upon individuals 
paid under the statutory pay systems, but upon individuals whose pay 
is set by administrative action and subject to adjustment under 5 use. 
§ 5307. Since the pay of an expert or consultant hired pursuant to 5 u.s.c 
§ 3109 is fixed by administrative action and is subject to adjustment 
under 5 use. § 5307, it is within the scope of the limitation on pay 
imposed by 6 us.c § 5308. As in the case of most employees, the limita­
tion applies on a biweekly pay period basis. Thus, an expert or con­
sultant may only be compensated an amount which does not cause his 
total compensation for any biweekly pay period to exceed the biweekly 
rate of pay for level V of the Executive Schedule. 58 Comp. Gen. 90 
(1978). 

d. Limitation on prevailing rate employees 

Supervisors of prevailing rate employees who negotiate their pay 
increases are subject to statutorily imposed pay limitation which applies 
to most prevailing rate employees. These supervisors are within the 
express terms of the pay increase limitation and are not covered by the 
specific exclusion from the limitation. 60 Comp. Gen. 58 (1980), distin­
guished. Voice of America, 64 Comp. Gen. 100 (1984). 

The pay caps on wage increases for prevailing rate employees during 
fiscal years 1982, 1983, and 1984 are applicable to such employees in a 
wage area where the pay increases are based on wage rates from 
another area under the Monroney Amendment. Barksdale AFB, 64 Comp. 
Gen. 227 (1985). 

e. Limitation by appropriation act 

Section 205 of Pub. L. No. 94-462, 20 use. § 964 (1982), provides that 
the Director, Institute of Museum Services, will be compensated at the 
rate provided for Executive level V positions. However, each appropria­
tion act funding the Institute since it was created in 1976 has prohibited 
the use of its funds to compensate Executive level V or higher positions. 
We hold that the appropriations restriction does hot apply to the Insti­
tute Director's position. Statutes in apparent conflict are to be harmo­
nized whenever possible. Executive level V positions are only those 
listed in 5 u.s.c. § 5316 or established by the President under 5 u.s.c. 
§ 5317. Since the Institute Director's position is on neither list, it is not 
an Executive level V position and the statutes are deemed harmonious. 

Page 6-16 GAO/OGC-91-6 CPLM — Compensation 



Chapter 6 
Restrictions on Payment of Compensation by 
the United States and on Acceptance of 
Compensation From Sources Other Than 
Federal Funds 

Therefore, the Director may be paid at rate of $63,800 annually, effec­
tive December 17,1982, and $66,400 annually, effective in January 
1984. Institute of Museum Services, B-213786, May 18, 1984. 

f. Reemployed annuitant 

Under special legislation, enacted in response to the air traffic controller 
strike, a retired air traffic controller who was reemployed part-time by 
the Federal Aviation Administration (FAA) is entitled to his entire com­
bined salary and annuity payments per pay period as long as the aggre­
gate amount does not exceed the gross amount authorized for level V of 
the Executive Schedule. The FAA'S more stringent pay cap on an hourly 
basis is inconect in view of the clear language of 5 us.c § 8344, as 
amended, that provides for a cap on the aggregate rate of pay for a pay 
period. Herman J. Halper, 67 Comp. Gen. 424 (1988). 

3. Limitation on senior executive service awards 

a. Performance awards 

See Elizabeth Smedley, 64 Comp. Gen. 114 (1984), digested above at 
Chapter 1, "C. Senior Executive Service," "3. Performance awards," of 
this title. 

See Senior Executive Service, 62 Comp. Gen. 675 (1983), digested above 
at Chapter 1, "C. Senior Executive Service," "3. Performance awards," 
of this title. 

b. Meritorious and distinguished executive awards 

See Senior Executive Service, 62 Comp. Gen. 675 (1983), digested above 
at Chapter 1, "C. Senior Executive Service," "4. Meritorious and distin­
guished executive awards," of this title. 

4. Judicial branch positions 

Salaries of the Directors of the Administrative Office of the United 
States Courts and Federal Judicial Center and the Administrative Assis­
tant to the Chief Justice are by statute linked to the salary of a federal 
district judge. Under Article III of the Constitution, as interpreted by the 
Supreme Court, federal district judges have received several recent pay 
increases, notwithstanding the enactment of pay caps limiting pay 
increases for executive, legislative, and judicial branch officials. Since 
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district judges' salaries have increased, these three officials are entitled 
to the same increases, despite pay caps. B-207501, September 27,1982. 

Question presented is entitlement of federal judges to 4 percent compa­
rability adjustment granted to General Schedule employees in October 
1982. Section 140 of Pub. L. No. 97-92 bars pay increases for federal 
judges except as specifically authorized by Congress. Since section 140, 
a provision in an appropriations act, constitutes permanent legislation, 
federal judges are not entitled to a comparability increase on October 1, 
1982, in the absence of specific congressional authorization. Federal 
Judges I, 62 Comp. Gen. 54 (1982). 

Question presented is entitlement of federal judges to 4 percent compa­
rability increase under section 129 of Pub. L. No. 97-377, December 21, 
1982. Section 140 of Pub. L. No. 97-92 bars pay increases for federal 
judges except as specifically authorized by Congress. We conclude that 
the language of section 129(b) of Pub. L. No. 97-377, combined with spe­
cific intent evidenced in the legislative history, constitutes the specific 
congressional authorization for a pay increase for federal judges. Fed­
eral Judges II, 62 Comp. Gen. 358 (1983). 

Question presented is entitlementbf federal judges to 4 percent compa­
rability adjustment granted to General Schedule employees in October 
1982. Section 140 of Pub. L. No. 97-92 bars pay increases for federal 
judges except as specifically authorized by Congress. Since section 140, 
a provision in an appropriations act, constitutes permanent legislation, 
federal judges are not entitled to a comparability increase on October 1, 
1982, in the absence of specific congressional authorization. Federal 
Judges III, 63 Comp. Gen. 141 (1983). 

Federal judge requests reexamination of prior decisions concerning 
effect of section 140 of Pub. L. No. 97-92, an amendment which bars pay 
increases for federal judges except as specifically authorized by Con­
gress. Although the sponsor of section 140 now says that the amend­
ment was not intended to be permanent legislation but was to expire 
with the appropriation act to which it was attached, we hold that sec­
tion 140 is permanent legislation in view of congressional intent 
expressed at the time of passage of section 140 and subsequently. Prior 
decisions are affirmed. Federal Judges IV, 65 Comp. Gen. 352 (1986). 
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5. Limitation on pay fixed by administrative action 

a. Statutory authority 

Under 5 use. § 5373, the head of an executive agency or military 
department who is authorized to set pay by administrative action may 
not fix the annual rate of basic pay at a rate more than the maximum 
rate for GS-18. 

b. Crews of vessels 

Under 6 u.S.C § 5348, the pay of officers and members of crews of ves­
sels is to be fixed and adjusted from time to time as nearly as is consis­
tent with the public interest in accordance with prevailing rates and 
practices in the maritime industry. Since the pay for crews of vessels is 
fixed by administrative action, such pay is subject to section 6373 and 
may not exceed the rate for GS-18. 56 Comp. Gen. 270 (1977). 

c. Bureau of Engraving and Printing 

Bureau of Engraving and Printing craft employees whose pay is set 
administratively under 5 u.s.e. § 5349(a), "consistent with the pubUc 
interest," were properly limited to a 4 percent wage increase for fiscal 
year 1983. Although the pay increase limitation in the 1983 Appropria­
tion Act did not apply to these Bureau employees, agency officials prop­
erly exercised their discretion by limiting pay mcreases consistent with 
the public interest in accordance with guidance issued by the Office of 
Personnel Management. Bureau of Engraving and Printing, B-211956, 
October 21, 1983. 
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Subchapter II— 
Restrictions on 
Acceptance of 
Compensation From 
Sources Other Than 
Federal Funds 

A. Prohibition Against 
Acceptance 

1. Statutory authority 

Title 18 ofthe U.S. Code, § 209(a) provides: 

"(a) Whoever receives any salary, or any contribution to or supplementation of 
salary, as compensation for his services as an officer or employee of the executive 
branch of the United States Government, of any independent agency of the United 
States, or of the District of Columbia, from any source other than the Government of ' 
the United States, except as may be contributed out of the treasury of any State, 
county, or municipality; or 

"Whoever, whether an individual, partnership, association, corporation, or other 
organization pays, or makes any contribution to, or in any way supplements the 
salary of, any such officer or employee under circumstances which would make its 
receipt a violation of this subsection— 

"Shall be fined not more than $5,000 or imprisoned not more than one year or both." 

Title 18 of the U.S. Code, § 209 is not applicable to employees detaUed to 
mtemational organizations pursuant to 5 u.s.e § 3343(d). 

2. Contributions from private sources 

a. RockefeUer public service award 

A Defense Department employee who receives a RockefeUer PubUc Ser­
vice Award is prohibited by 18 u.s.e § 209 from receiving any expenses 
(tuition, fees, professional materials, travel, and Uving expenses) under 
the grant. However, the authority in the Defense Department appropria­
tion acts for training civUian employees permits the payment of compen­
sation and expenses, including tuition, during the employee's period of 
study abroad. 36 Comp. Gen. 155 (1956). See also 35 Comp. Gen. 639 
(1966). 
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b. Acceptance of travel expenses 

Although the prohibition in 18 U.S.C. § 209 against supplementing the 
salary of govemment employees for official services precludes direct 
payments of cash by private sources to employees of the National 
Bureau of Standards for travel accommodations, meals, and travel 
expenses, the furnishing of services in kind (hotel accommodations, 
meals, and travel accommodations) by private sources may be accepted 
and utilized, providing the per diem payable by the government to the 
employee is reduced on the basis of the services furnished. 36 Comp. 
Gen. 268 (1956) and 56 Comp. Gen. 1332 (1976). 

An employee of the Bonneville Power Administration attended a 
meeting sponsored by a non-profit electric utility corporation and was 
provided lunch and dinner without cost to the government. Since the 
corporation is tax-exempt under 26 u.s.c § 501(c)(3), the employee may 
accept the meals, as permitted under 6 u.s.c § 4111(a). Walter E. Myers, 
64 Comp. Gen. 185(1986). 

Editor's note: Section 302 of the Ethics Reform Act of 1989, 31 u s e 
§ 1353, permits acceptance of travel expenses from outside sources in 
some situations (to be prescribed by GSA) regardless of whether the 
paying company has a 501(c)(3) exemption. 

c. Payment by air carrier for failure to provide reserved space 

Where an air carrier becomes liable fbr liquidated damages for failure to 
provide a govemment employee on official travel with confirmed 
reserved space, the government is regarded as damaged by the carrier's 
default and, since the employee is precluded from accepting payments 
from private sources as a result of the performance of official duties, 
the payment should be made to the government and deposited into mis­
cellaneous receipts. 41 Comp. Gen. 806 (1962). See also Chapter 4, Sub­
chapter III, "F. Unused Tickets or Accommodations," in CPLM Title III— 
Travel. 

B. Emoluments From 
Foreign Governments 

1. Annuity payments as damages for iiQuries 

The acceptance of annuity payments made by the German govemment 
to a United States employee as damages fdr injuries inflicted by the Nazi 
regime while he was a citizen and public official of Germany does not 
violate Article I, section 9, clause 8 of the United States Constitution 
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which prohibits the acceptance by govemment employees of any pre­
sent, emolument, etc., from a foreign state. 34 Comp. Gen. 331 (1966). 

2. World War II pension 

An individual who is in receipt of a World War II pension from the 
British govemment and who is appointed as a court crier in a United 
States district court with regularly prescribed duties and compensation 
fixed by law and payable from appropriated funds is regarded as 
receiving an emolument from a foreign govemment and is a person 
holding an office of profit or tmst within the meaning of Article I, sec­
tion 9, clause 8 of the United States Constitution, so as to preclude the 
payment of compensation concunently with the receipt of pension pay­
ments from the British govemment without the consent of Congress. 
37 Comp. Gen. 138(1957). 

3. Corporations 

Corporation incorporated in the United States does not necessarily 
become an instrumentality of foreign government when its principal 
shareholder is a foreign corporation substantially owned by a foreign 
govemment. Therefore, prohibitions against employment of federal 
officers or employees by a foreign govemment without the consent of 
Congress in Article I, section 9, clause 8 of the Constitution and the 
approvals required by section 609 of Pub. L. No. 96-105 (37 u s e § 801 
note) in order to permit such employment do not apply to retired mem­
bers of uniformed services employed by that corporation, if the corpora­
tion maintains a separate identity and does not become a mere agent or 
instmmentality of a foreign government. Lieutenant Colonel Marvin E. 
Shaffer, USAF, Retired, 62 Comp. Gen. 432 (1983). 

Two retired Marine Corps officers who are employed by or are "of 
counsel" to a law firm incorporated as a professional corporation may 
not serve as legal counsel for an instmmentality of a foreign govem­
ment without obtaining the consent of Congress as provided by Article I, 
section 9, clause 8 of the U.S. Constitution and 37 u.s.e. § 908. The exis­
tence of the professional corporation does not affect the appUcation of 
the constitutional prohibition. Retired Marine Corps Officers, B-217096, 
March 11, 1985. 
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Chapter 7 

Employee Make-Whole Remedies 

A. Statutory Authorities i • Generally 

There are a number of remedies provided under law and regulations 
that are designed to make an employee whole when he has been 
deprived of compensation or benefits as a result of improper action by 
an agency official. The single most comprehensive statutory make-whole 
remedy for federal employees who have been wrongfully deprived of 
pay, allowances', differentials, or benefits is the Back Pay Act of 1966, 
5 u s e § 5696. See James B. Ruch, B-216626, January 7,1985, as to 
training expenses, OPM administers this law and has promulgated imple­
menting regulations in 5 C.F.R. Part 660, Subpart H, and in the Federal 
Personnel Manual Chapter 550, Subchapter 8. Other make-whole reme­
dies include the reinstatement of health insurance under 6 u.s.e. § 8908 
to improperly separated employees who are subsequently reinstated. 
Similarly, life insurance may also be restored to such employees as a 
make-whole remedy in accordance with 6 U.S.C. § 8706(e). Discrimination 
in govemment employment on grounds of race, color, religion, sex, or 
national origin may be corrected under 42 u.s.e § 2000e-16(b). For a dis­
cussion of labor-management relations and decisions made under 
Title VII of the Civil Service Reform Act of 1978, see Introduction, Part I 
of t h e CPLM. 

2. Waiver 

Another make-whole remedy is the waiver of claims against employees 
for overpayments of pay and allowances, including, in appropriate 
cases, excess leave credited through administrative error. Waiver of 
such claims is authorized under 5 u.s.e § 5584, as implemented by regu­
lations promulgated by GAO at 4 C.F.R. Parts 91, 92, and 93, where collec­
tion would be against equity and good conscience. See also CPLM Title I— 
Compensation, Chapter 5, Subchapter III. 

3. Restoration of leave 

Under provisions of 5 U.S.C. § 6304(d), excess leave that is forfeited may 
be restored to an employee, where certain agency actions were in part 
responsible for the forfeiture. See also CPLM Title II—Leave, Chapter 2. 

4. Foreign Service 

Under 22 use. § 4137(b), if the Foreign Service Grievance Board finds 
that the grievance is meritorious, the Board shall have the authority to 
direct the Department— 
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(1) to correct any official personnel record relating to the grievant 
which the Board finds to be inaccurate or erroneous, to have an omis­
sion, or to contain information of a falsely prejudicial character; 

(2) to reverse a decision denying the grievant compensation or any other 
prerequisite of employment authorized by laws or regulations when the 
Board finds that such decision was arbitrary, capricious, or contrary to 
laws or regulations; 

(3) to retain in the Service a member whose separation would be in con­
sequence of the matter by which the member is aggrieved; 

(4) to reinstate the grievant and to grant the grievant backpay in accor­
dance with section 5596(b)(1) of Title 5; 

(5) to pay reasonable attomey fees to the grievant to the same extent 
and in the same manner as such fees may be required by the Merit Sys­
tems Protection Board under section 7701(g) of Title 5; and 

(6) to take such other remedial action as may be appropriate under pro­
cedures agreed to by the Department and the exclusive representative 
(if any). 

B. Back Pay Act !• Statutory authority 

Title 5, U.S. Code, § 5596 states that 

"(b)(1) An employee of an agency who, on the basis of a timely appeal or an admin­
istrative determination (including a decision relating to an unfair labor practice or a 
grievance) is found by appropriate authority under applicable law, rule, regulation, 
or collective bargaining agreement, to have been affected by an unjustified or 
unwarranted personnel action which has resulted in the withdrawal or reduction of 
all or part of the pay, allowances, or differentials of the employee— 

"(A) is entitled, on correction of the personnel action, to receive for the period for 
which the personnel action was in effect— 

"(i) an amount equal to all or any part of the pay, allowances, or differentials, as 
applicable which the employee normally would have earned or received during the 
period if the personnel action had not occurred, less any amounts earned by the 
employee through other employment during that period; and 
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"(ii) reasonable attorney fees related to the personnel action which, with respect to 
any decision relating to an unfair labor practice or a grievance processed under a 
procedure negotiated in accordance with chapter 71 of this title, or under chapter 
11 of title I of the Foreign Service Act of 1980, shall be awarded in accordance with 
standards established under section 7701(g) of this title; and 

"(B) for all purposes, is deemed to have performed service for the agency during 
that period, except that— 

"(i) annual leave restored under this paragraph which is in excess of the maximum 
leave accumulation permitted by law shall be credited to a separate leave account 
for the employee and shall be available for use by the employee within the time 
limits prescribed by regulations of the Office of Personnel Management, and 

"(ii) annual leave credited under clause (i) of this subparagraph but unused and still 
available to the employee under regulations prescribed by the Office shall be 
included in the lump-sum payment under section 6551 or 5552(1) of this title but 
may not be retained to the credit of the employee under section 5552(2) of this title. 

"(2)(A) an amount payable under paragraph (lXA)(i) of this subsection shall be 
payable with interest." 

Editor's note: Note that several decisions which follow overmle arbitra­
tion awards. This was proper before the passage of the Civil Service 
Reform Act of 1978, but Title VII of that act does not permit GAO to 
review arbitrator's awards, the decisions are still valid as to the specific 
holding of entitlement, but we would not apply these decisions to 
reverse arbitration awards. 

2. Effect of MSPB jurisdiction and decisions 

General Services Administration requests an advance decision as to 
whether it may honor a final decision of Merit Systems Protection Board 
(MSPE) retroactively reinstating individual to position in agency with 
backpay. This Office will not review final decision of MSPB ordering cor­
rective action under 5 CFR. § 330.204 (1978) for violation of individual's 
reemployment rights under 6 U.S.C. § 8161 (1976). Accordingly, MSPB 
decision is legal basis upon which individual's backpay entitlements in 
connection with retroactive reinstatement must be certified for pay­
ment. B-206617, May 18,1982. 

Veterans Administration employee's claim for backpay for period of 
suspension incident to arrest on criminal charges is denied. Although 
charges were eventually dismissed, agency's indefinite suspension had 
been affirmed by final order of the Merit Systems Protection Board. 
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Since there has been no finding under 5 u.s.c. § 6696 by appropriate 
authority that suspension was uryustified or unwarranted, and since 
this Office will not review decisions and orders of MSPB, there is no legal 
basis to consider claim for backpay. Arthur Drake, B-213690, April 16, 
1984. 

The Merit Systems Protection Board (MSPB) is an "appropriate 
authority" under the Back Pay Act, and GAO has no authority to review 
decisions and orders of the Board. Therefore, the Navy must reinstate 
and pay backpay to an individual whom the Navy removed from 
employment upon leaming that the individual was an alien and not a 
citizen of the United States. Pepe lata, B-216285, January 24,1985. 

Employee, whose temporary position expired, charges improper break 
in service caused her to lose the benefit of the highest previous rate rule 
when she was later reemployed at only step 1 of her prior grade. Our 
Office has no jurisdiction to consider her allegations that she was 
improperly denied appointment to another position or that her reem­
ployment rights were violated. Such matters may be appealed to her 
employing agency or the Merit Systems Protection Board. Irene 
Sengstack, B-212086, December 6, 1983. 

3. Grievances 

Employee filed two grievances with Department of the Army alleging 
improper rating, ranking, and certification in connection with vacancies 
for higher grade positions. He was ultimately promoted, and he alleges 
that the agency violated its own grievance procedures by not rendering 
a decision within 90 days from the date the grievance was filed. He 
seeks retroactive promotion and backpay. Matters relating to grievances 
are within the jurisdiction of the agency and the Office of Personnel 
Management and normally will not be reviewed by the General 
Accounting Office. 5 C.F.R. §§ 771.301 - 771.304. Section 771.302, Title 5 
of the Code of Federal Regulations, which states that the agency shaU 
require a grievance decision within reasonable time limits, is not a non­
discretionary regulation and violation by the agency is not an uiyusti-
fied or unwarranted personnel action under 5 u.s.c. § 5596. B-202098, 
April 22, 1982. 

This Office will not inquire into matters relative to a grievance since 
such matters are within the jurisdiction of the employing agency and the| 
Office of Personnel Management. However, if an employee is found to 
have undergone an uryustified or unwarranted personnel action, we wiU 
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authorize the payment of backpay under the provisions of 5 u.S.e. 
§ 5596. Raymond W. Leone, B-222379, April 10,1987. 

Army civilian employee is not entitled to backpay and substitution of 
sick leave for leave without pay on the sole basis of a favorable griev­
ance examiner's recommendation. The recommendation was denied at a 
higher level, and the failure of Army officials to forward the recommen­
dation within 8 days as prescribed by agency regulations does not take 
away the agency's discretionary authority to deny a recommendation 
since the timeframes are only procedural guidelines. Raymond W. Leone, 
B-222379, April 10, 1987. 

4. Administrative enor concept 

a. General mle on retroactive pay ac^ustments 

An administrative change in salary of a federal employee may not be 
made retroactively effective in the absence of a statute so providing. 
26 Comp. Gen. 706 (1947); 39 Comp. Gen. 683 (1960); and 40 Comp. 
Gen. 207 (1960). Thus, where an employee of one regional office of an 
agency complained that similarly situated employees in other regions 
were promoted and that he would have been promoted also, had offi­
cials of his region properly constmed guidance from the agency head­
quarters, there is no authority to award the employee a retroactive 
promotion, in the absence of a statute or nondiscretionary agency policy 
to that effect. 53 Comp. Gen. 926 (1974). 

b. Exceptions 

As an exception to the general mle, we have allowed retroactive saJary 
adjustments where administrative errors or iu\justified or unwananted 
personnel actions have deprived an employee of a right granted by 
statute or regulation or have resulted m a failure to carry out nondiscre­
tionary administrative regulations or policies. 21 Comp. Gen. 369, 376 
(1941) and 34 Comp. Gen. 380 (1956). 

c. Administrative enor as unjustified or unwarranted personnel action 

For the most part, our decisions covering administrative enors predated 
the enactment of 6 u.s.e. § 5596, and, although we have continued to 
follow the earlier decisions, we have recognized that the act provided 
additional authority to make retroactive salary ac^ustments and have 
recognized that the erroneous actions involved in the earlier decisions 
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would also constitute uryustified or unwarranted persormel actions 
under 6 us.c § 5596 and consequently be remediable by the payment of 
backpay. 64 Comp. Gen. 312 (1974); 54 Comp. Gen. 436 (1974); and 
54 Comp. Gen. 888 (1975). Since 6 us.c § 5596 provides broad statutory 
authority to rectify enoneous personnel actions by providing backpay 
to employees iryured by such actions, it effectively covers those cases 
which previously could only be handled under our administrative enor 
exceptions to the prohibition against retroactive salary payments. 
Hence, administrative errors will in the future be treated as a form of 
uryustified or unwarranted personnel action. , 

An employee was advised, prior to being detailed to another station, 
that if she elected, she could be promoted temporarily but would not 
receive per diem while at the temporary duty station. She elected to 
receive per diem in lieu of a temporary promotion. Although a tempo­
rary promotion was discretionary, the agency had no right to require the 
employee to make such a choice. Under our decisions predating the Back^ 
Pay Act of 1966, this improper agency action would have been consid­
ered as an administrative enor. However, now it is considered to be an 
uiyustified or unwarranted personnel action. Since the agency stated 
that the employee would have been promoted but for the improper 
action, an uiyustified or unwananted personnel action occuned and the 
employee could be granted a retroactive promotion with backpay under 
the Back Pay Act for the period of the detail. 55 Comp. Gen. 836 (1976). 

5. Determinations regarding ui\justified or unwananted personnel 
actions 

a. Removal 

(1) Procedurally defective—The Back Pay Act of 1966 authorizes 
recovery of pay, allowances, and differentials lost by an employee 
during a period of separation due to an enoneous personnel action by an 
agency. Such removals include those that are determined to be proce­
durally defective. Hence, where an employee resigned and subsequently 
claimed that his resignation was coerced, if the employee can establish 
that his resignation was involuntary, his removal would have been pro­
cedurally defective and he, therefore, would be entitled to reinstatement 
and backpay. Gratehouse v. United States, 206 Ct. Cl. 288, 512 F.2d 
1104(1975). 

(2) Constmetive discharge or removal—Where an applicant for employ­
ment in a position was formally notified by the agency of his selection 
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and the agency subsequently attempted to withdraw its selection and 
refused to allow the employee to serve, it was held that such action by 
the agency constituted a constructive removal of the employee from the 
position to which he was appointed. The employee was, therefore, enti-, 
tied to have his appointment duly documented on a retroactive basis 
with backpay for the period involved. B-175373, April 21, 1972 and 
B-181614, Febmary 5, 1975. 

(3) Coerced resignations—A separation by coerced resignation is, in 
substance, a discharge effected by adverse action of the employing 
agency, a matter within the hearing and appeals authority of the CSC 
(now OPM). TWO claims for backpay were denied where the claimants 
contended they were improperly forced to resign but where the record 
indicated that they had not pursued an application for reinstatement 
with their former agencies or, on appeal, with the csc B-188825, 
June 10, 1977 and B-187184, April 3, 1978. Also see B-191814, 
January 16, 1979, denying backpay where the esc refused to consider an 
employee's claim that he was improperly coerced to resign by mis­
leading statements on the grounds that his appeal was untimely. 

Employee contends that she was forced to resign for fear of retaliation 
against her because she assisted Air Force investigators with investiga­
tion of overtime fraud. After obtaining another position with Air Force 
at a lower grade, employee claims backpay for period of unemployment 
and time at reduced grade and relocation expenses. Appropriate 
authority for consideration of voluntariness of resignation is Merit Sys­
tems Protection Board, and without finding of unwarranted or uryusti­
fied personnel action by that appropriate authority, there is no basis for 
backpay award. Roberta L. RandaU, B-221623, March 24,1986. 

b. Retirement under misimpression as to annuity 

A civilian employee who requested voluntary retirement was later rein­
stated after he refused to waive military retired pay in order to qualify 
for a civil service annuity. The employee is not entitled to backpay for 
the period he was separated since he was counseled prior to separation 
regarding the waiver of military retired pay. Beiyamin C. Hail, 
B-216573, Febmary 11,1985. See also B-191495, April 10,1978 and 
B-187891,June3, 1977. 

A civilian employee, separated for voluntary retirement, was later 
restored to the agency rolls because he did not meet the conditions for 
optional retirement under 6 us.c § 8332 (c). The employee now claims 
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backpay for the period he was off the rolls. Under the facts of this case, 
the employee did not undergo an uryustified or unwarranted personnel 
action for which backpay is authorized since he was properly informed, 
prior to his separation, of the requirements for retirement. Even though 
the agency was aware the employee did not intend to waive his military 
retired pay, there was a basis for retiring him on the face of his retire­
ment application which stated that his retired pay was for Reserve 
duty, thus exempting him from the waiver requirement. Therefore, the 
employee's claim for backpay must be denied. Howard L. Bittle, 
B-226946, July 16,1987. 

c. Retroactive retirements 

Agency asks whether retirements may be retroactively effected where 
agency determined that employees' impending separations were not 
involuntary so as to entitle them to discontinued service retirements. 
Later, OPM in identical situation mled another employee was entitled to 
discontinued service retirement. Agency may retroactively change 
employees' records to show that they were retired on Febmary 29, 
1980. Here, agency failed to submit question of involuntary separation 
to OPM for advance decision as required by FPM Supp. 831-1, Sl l-2(a). 
This failure constituted administrative enor which justifies retroactive 
relief B-199774, November 12, 1980. See also B-202274, July 16,1981; 
B-200256, May 20, 1981. 

Employee whose retirement application was disallowed by Office of Per­
sonnel Management after separation from General Services Administra­
tion claims backpay, alleging that disallowance and separation were due 
to agency enor. In view of the responsibility of an agency to maintain 
retirement records and to counsel employees with regard to their retire­
ment rights, where an employee's retirement was induced by adminis­
trative error and the employee is subsequently restored to the rolls of 
the agency, the employee is entitled to backpay for the period he was off 
the employment rolls. Orlan Wilson, 66 Comp. Gen. 185 (1987). 

Employee chose to remain in pay status beyond Febmary 29,1980, due 
to uncertainty whether he could retum to SES position as reemployed 
annuitant. He submitted retirement application on March 11, 1980. 
Agency may not make retirement date retroactively effective to 
February 29th in order to increase annuity. Effective date of separation 
is last date employee is carried on the rolls, and employee in pay status 
may not waive right to compensation to set back date of entitlement to 
annuity under 5 use. § 8346(b). Finally, no administrative enor is found 
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to justify relief under Back Pay Act. Frank A. Fishbume, B-199667, 
October 7,1980. Affirmed on reconsideration, B-199667, March 2, 1981. 

An employee who chose to voluntarily retire on January 8 seeks to 
backdate his retirement to January 3 in order to receive an annuity pay­
ment for the month of January. The payment of annuities is within the 
jurisdiction of the Office of Personnel Management. As to his duty 
status, there is no basis to change his duty and leave status based on his 
assertions that he was unaware of the requirements of existing law. 
Antoni Sniadach, 64 Comp. Gen. 301 (1986). 

d. Reinstatement after improper appointment 

Employee claims backpay under 5 u.s.c § 6696 following Civil Service 
Commission's grant of a variance of civil service regulations to conect 
inequitable situation and permit her reinstatement to a position after 
her previous separation which had been required by the Commission 
due to an improper appointment. Action by Commission did not consti­
tute a determination that employee had undergone an unwananted or 
uryustified personnel action; therefore, claim is denied. B-202318, 
September 29, 1981. 

e. Termination of temporary promotions 

Two employees were given temporary promotions not to exceed 1 year. 
During that period, the agency, without prior notice to the employees, 
terminated the temporary promotions as part of a major reorganization. 
They claim backpay because they were not notified of the termination 
until after it became effective and because they continued performing 
higher level duties. Since temporary promotions may be terminated at 
any time in the agency's discretion, and the employees knew or should 
have known of the terminations, the claims of the two employees for 
backpay are denied. B-198142, August 19, 1981. 

f. Violation of reemployment rights 

An individual who was appointed by the Air Force after a determination 
by the Merit Systems Protection Board that his reemployment rights 
were violated is not entitled to backpay for the period prior to his actual 
appointment. He did not have a vested right to employment by virtue of 
statute or regulation and the agency had discretion with respect to 
filling position. B-197884, July 15, 1980. 
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g. Suspension 

An employee was placed on involuntary sick leave pending action on an 
agency-filed application for disability retirement and was continued on 
involuntary leave while the agency appealed the initial csc (now OPM) 
denial of the application. The employee was entitled to backpay and res­
toration of leave from the date of initial csc denial to the date employee 
was restored to active duty, because the agency was obligated either to 
restore employee to active duty on initial esc determination or to take 
action to separate employee pending agency's appeal. B-184522, 
March 16,1976. 

An employee was placed on involuntary leave on the basis of medical 
evidence provided by his own physician and the results of a fitness-for-
duty examination. The request for disability retirement was denied by 
OPM, but the agency failed to retum the employee to duty for 4 months. 
The employee's claim for backpay prior to the OPM determination is ^ 
denied where the agency reasonably interpreted the medical evidence a s ^ ^ 
indicating the employee's incapacity to perform his duties, and OPM did ^ ^ 
not overtum the evidence. However, the employee is entitled to backpay 
and restoration of leave for the 4-month period following OPM'S determi­
nation. Albert R. Brister, B-217171, May 28, 1985. 

An employee's claim for backpay for a 4-month period of suspension 
after her arrest on criminal charges was denied, notwithstanding the 
subsequent dismissal of those charges, since the employee did not 
appeal her suspension to the agency or the csc. The csc had the function 
of hearing and deciding appeals of suspensions for more than 30 days 
and, thus, was the appropriate authority for determining whether the 
suspension was an uiyustified or unwarranted personnel action. 
B-192643, July 6,1979. 

Placing an employee on involuntary leave pending OPM approval of a 
disability retirement is not an uryustified or unwarranted personnel 
action if the action is based on competent medical evidence and such 
evidence is not overturned by an appropriate authority. Isma B. 
Saloshin, 63 Comp. Gen. 156 (1984); and Memphis Defense Depot, 
B-214631, August 24, 1984. 

h. Reductions in force 

Employees who undergo improper personnel actions incident to a reduc-l 
tion in force may be entitled to remedial action under the Back Pay Act. 
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Where an agency reduced an employee from GS-15, step 5, to GS-12, step 
10, in a reduction-in-force action that was subsequently determined to 
have been improper, the agency utilized its discretion under the highest 
previous rate mle to bargain with the employee to have him drop 
pending arbitration and litigation cases in order to be repromoted to the 
GS-15, step 5 level. When the employee refused to bargain, agency 
repromoted employee to GS-15, step 1. The Comptroller General deter­
mined that the agency's abuse of discretion was an uiyustified and 
unwananted personnel action and allowed retroactive conection of the 
step level to step 5. 64 Comp. Gen. 310 (1974). 

i. Reduction in grade 

(1) Appeal to MSPB untimely—Where the Merit Systems Protection 
Board determines employee's appeal untimely, the employee is not enti­
tled to relief for reduction in grade incident to a reduction in force since 
there has been no determination by the "appropriate authority" as 
required by 5 u.s.e. § 5596 (1976) that reduction in grade was an unjusti­
fied or unwarranted personnel action. B-200281, Febmary 19,1981. 

(2) Voluntary action by employees—An employee who initiates a volun­
tary transfer with a demotion claims entitlement to relocation expenses 
and backpay when his new position is abolished and he is placed in 
another position at the same grade. There is no basis to pay backpay 
since the employee has not been affected by an uryustified or unwar­
ranted personnel action. Stephen M. Weaver, B-218966, October 3,1986. 

j . Retroactive promotions 

(1) Generally—Normally, employees have no vested right to be pro­
moted at any specific time. As a general mle, a promotion action may 
not be made retroactive so as to increase an employee's right to compen­
sation. The exceptions to this mle, and the cases where backpay may be 
awarded for failure to earlier promote an employee, are instances in 
which an administrative or clerical error: 

(1) prevented a personnel action from being affected as originally 
intended, 

(2) resulted in a nondiscretionary administrative regulation or policy not 
being carried out, or 

(3) deprived the employee of a right granted by statute or regulations. 
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See 58 Comp. Gen. 61 (1978); B-190408, December 21, 1977; and 
B-193918, September 21, 1979. 

For purposes of the Back Pay Act, a nondiscretionary provision is any 
provision of law, executive order, regulation, personnel policy issued by 
an agency, or collective-bargaining agreement that requires an agency to 
take a prescribed action under stated conditions and criteria. See 
68 Comp. Gen. 69 (1978). 

(2) Failure to use adverse action procedures—An agency's regional 
office promoted an employee from GS-12 to GS-13, but headquarters 
ordered the promotion canceled for failure to comply with agency regu­
lations requiring headquarters approval on classification actions for GS-
13 and above. The esc concluded on appeal that the employee had, none­
theless, been promoted and that the agency, therefore, had improperly 
failed to use adverse action procedures to reduce him in grade to GS-12. 
The agency must implement csc's order to rescind cancellation of the 
promotion and the employee is entitled to backpay at the GS-13 level. 
B-187028, October 1,1976. 

(3) Court order vacating promotion—A court ordered the agency to 
remove two employees from GS-14 positions to which they had been pro­
moted pending resolution of a complaint filed by a third employee who 
had not been selected for promotion to GS-14. The court ordered the 
third employee placed in one of the two vacant positions and ordered 
the agency to take "whatever personnel action it deems appropriate, 
including reinstatement at the GS-14 level" with respect to the first two 
employees. If the agency detemunes that the two employees' removal 
from their GS-14 positions constitutes an uryustified or unwarranted per­
sonnel action, the employees may be awarded backpay. B-191611, 
April 19, 1978. 

(4) Personnel action not effected as intended 

(a) Generally—In cases involving approval of retroactive promotions on 
the ground of administrative or clerical error, it is necessary that the 
official having delegated authority to approve the promotion has done 
so. Thus, a distinction is drawn between those errors that occur prior to 
approval of the promotion by the properly authorized officials and 
those that occur after such approval but before the acts necessary to 
effectuate the promotion have been fully carried out. The rationale for ^ ^ 
drawing this distinction is that the individual with authority to approv^^F 
promotion requests also has the authority not to approve any such 
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request, unless his exercise of disapproval authority is constrained by 
statute, administrative policy, or regulation. Where the error or omis­
sion occurs before he exercises that discretion, administrative intent to 
promote at any particular time cannot be established. After the author­
izing official has exercised his authority by approving the promotion, all 
that remains to effectuate that promotion is a series of ministerial acts. 
In that case, since administrative intent to promote is established, retro­
active promotion as a remedy for failure to accomplish those ministerial 
acts is appropriate. 58 Comp. Gen. 69 (1978) and B-190408, 
December 21, 1977. 

(b) Only applicant rated highly qualified for the position—A former GS-
11 employee who was wrongfully separated and who seeks a retroactive 
promotion to GS-12 as part of his backpay award has established prima 
facie entitlement to promotion where (1) his former position was adver­
tised at the GS-12 level on the day after his separation and (2) he was the 
only applicant rated highly qualified for the position. Since the agency 
has not offered any evidence to rebut the employee's prima facie 
showing that he would have been promoted but for his uiyustified sepa­
ration, backpay should be calculated at the GS-12 level. Mark J. Worst, 
B-223026, November 3,1987. 

(c) Equal treatment of employees—Promotion papers for three GS-13 
employees were logged in by the personnel office on the same day, but 
the promotion of one was effective a pay period earlier than the other 
two. The grievance examiner's award of retroactive promotion with 
backpay for one employee, based on the fact that the classification 
officer had approved a promotion for the other individual more than a 
pay period earlier cannot be implemented. The grievance examiner ened 
in finding that approval by the classification officer provided a basis for 
payment of backpay since the personnel officer, who did not approve 
the promotion until a pay period later, was the official with the dele­
gated authority to approve promotion and that authority had not been 
further delegated. 58 Comp. Gen. 51 (1978). 

(d) Lost or misplaced promotion documents—Where an employee's 
career-ladder promotion was delayed because the original promotion 
request was lost in the mails, HEW may not comply with the arbitrator's 
award of retroactive promotion with backpay. Since the original promo­
tion request was lost prior to its approval by the properly authorized 
official, the delay in processing the promotion does not constitute 
administrative enor of a nature that will support retroactive promotion. 
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B-190408, December 21, 1977. To the same effect, see 58 Comp. Gen. 59 
(1978). 

(e) Delayed or improperly initiated promotion request—An employee's 
promotion was delayed because his supervisor failed to properly initiate 
a promotion recommendation. The supervisor was under the impression 
that his earlier evaluations and performance ratings were all that was 
necessary to initiate a promotion action. Since promotions under the 
Department of the Treasury's training and development programs are 
discretionary and since there is no evidence that discretion had been 
exercised at an earlier date, there is no basis for holding the employee's 
subsequent promotion to be retroactively effective. B-181238, 
December 21, 1976. The same result was reached in B-193391, 
December 27, 1978, and B-194989, August 8,1979, m which the 
employees' office or supervisor failed to promptly initiate their promo­
tion requests. 

Employee contends that as a student trainee under the Cooperative Edu­
cation Program, he was not properly counseled regarding his right to 
seek an entry-level, career-conditional appointment at the grade GS-7 
level, and his promotion was therefore delayed. Although the agency 
failed to properly advise him, the delays that occurred did not deprive 
him of any rights granted by statute or regulation nor was there any 
violation of nondiscretionary regulation or policy which would be the 
basis for a retroactive promotion and backpay. Gregory A. Walter, 
B-208397, March 6, 1984, sustaining upon reconsideration Gregory A. 
Walter, B-208397, August 29,1983. 

(f) Delays in evaluating employee's qualifications^Where the agency's 
improper evaluation of an employee's prior experience delayed his pro­
motion, the employee is not entitled to retroactive promotion with 
backpay since the error did not prevent a personnel action from taking 
effect as originally intended. B-189678, December 20,1977. 

Where a VA employee's promotion from GS-4 to GS-5 was delayed because 
OPM initially disagreed with the VA'S determination that the employee 
had the necessary experience, the employee is not entitled to be pro­
moted retroactively. The promotion delay was not an unwananted or 
uryustified personnel action since it resulted from a substantial qualifi­
cation question and since the employee had no absolute right to be pro­
moted at any time. B-192434, November 21, 1978. 
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Because her qualifications had been inconectly evaluated, employee 
was reassigned to another position in a different job series at grade GS-4 
rather than the conect grade of GS-5, which she had held in her previous 
position. Employee is not entitled to retroactive promotion to GS-5 since 
the enor did notprevent a personnel action from taking effect as origi­
nally mtended, the employee was not deprived of a right granted by 
statute or regulation nor was a nondiscretionary agency regulation or 
policy violated. B-202296, December 29, 1981. 

An employee was selected from a selection register for promotion and 
was told of her promotion orally, but she was not actually promoted 
until 1 month later due to administrative delays in processing the neces­
sary paperwork. Her claim for a retroactive promotion is denied since 
the delays occuned before the authorized official approved her promo­
tion and since there was no violation of a nondiscretionary agency regu­
lation or policy. Agnes Mansell, 64 Comp. Gen. 844 (1985). 

(g) Time-in-grade incorrectly computed—Where the regional personnel 
office looked at an employee's part-time status instead of the actual 
number of hours worked (essentially full-time), the employee's promo­
tion was delayed 4 weeks until the enor could be conected. However, 
absent a nondiscretionary agency policy, the promotion may not be 
made retroactively effective since the delay occuned before the appro­
priate official could approve the promotion. Rita H. Rains, B-217831, 
October 23,1985. 

k. Nondiscretionary agency policy 

(1) Generally—An agency may, through the promulgation of regulations 
or the negotiation of a collective-bargaining agreement, vest in specified 

, employees the right to be promoted on an ascertainable date as provided 
by the regulations or agreement. B-181173, November 13, 1974; 
54 Comp. Gen. 69 (1974); 54 Comp. Gen. 403; and 54 Comp. Gen. 538. 

(2) Highest previous rate—Employee accepted grade GS-3, step 1 posi­
tion with Veterans Administration (VA) but seeks retroactive salary 
acUustment and backpay because the VA did not allow her additional 
steps in grade GS-3 based on her highest previous rate (grade GS-6, step 
8). The employee's claim is denied since (1) payment of the highest pre­
vious rate is discretionary with the agency, (2) applicable VA regulations 
do not require payment of the highest previous rate in these circum­
stances, and (3) the VA'S determination was not shown to be arbitrary, 
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capricious, or an abuse of discretion. Barbara J. Cox, 65 Comp. Gen. 517 
(1986). 

(3) Stated agency policy—In cases of career-ladder positions, it was the 
IRS' policy to promote agents where the supervisor had certified to the 
acceptability of the agent's level of competence. Thus, eight IRS agents m 
career-ladder positions, whose promotions were delayed due to adminis­
trative oversight, may be retroactively promoted and given backpay 
based on the iRS' failure to comply with its nondiscretionary policy to 
promote certified acceptable employees at 1 year. B-186916, April 25, 
1977. Compare B-189673, Febmary 23,1978, holding that an mformal 
understanding with an employee conceming his career progression did 
not constitute a nondiscretionary agency policy, depriving the agency of 
discretion in the matter of his promotions. (Note however, "I. Provision 
of collective-bargaining agreement," below.) 

A headquarters memorandum directing the promotion of all employees 
occupying Air Reserve Technician foreman positions constituted a non­
discretionary agency policy. Although the agency failed to include the 
employee's instrument mechanic foreman position on a list of positions 
to which the policy applied, the employee is entitled to a promotion with 
backpay retroactive to the date when other foremen were promoted. 
Omission of the existing and occupied foreman position from the list was 
an administrative error which resulted in the failure to carry out a non­
discretionary agency policy requiring the promotion. Wiley H. Stephens, 
66 Comp. Gen. 114 (1986). See also Department of Agriculture, 
B-211784, May 1,1984. 

Agency asserts that its intemal regulations which establish a policy to 
make temporary promotions for details mandatory after 30 days, was 
based on our early Turner-Caldwell decisions, 55 Comp. Gen. 639 (1975) 
sustained at 56 Comp. Gen. 427 (1977). Therefore, agency argues that 
after Turner-Caldwell III, 61 Comp. Gen. 408 (1982), which overmled 
prior Turner-Caldwell decisions, the agency's policy changed and its reg­
ulations did not require such temporary promotions. However, a reading 
of the applicable agency regulations show that no changes were made, 
and, therefore, we conclude on the basis of the agency's regulations that 
a nondiscretionary policy to grant temporary promotions for employees 
detailed to a high-graded position for more than 30 days existed. 
Accordingly, the employee may be granted a retroactive temporary pro­
motion beginning the 31st day of the detail. Howard A. Morrison, 
B-210917, August 10, 1983. 
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Federal Aviation Administration (FAA) questions overtime entitlement of 
certain air traffic controllers who were fired but later restored retroac­
tively. Although FAA contends there was no nondiscretionary policy gov­
eming the assignment of overtime, our decisions conceming overtime 
pay in backpay awards do not require such a policy. The overtime the 
controller normally would have worked during the period of separation 
should be determined by the FAA based upon prior overtime payments or 
upon overtime paid to similar employees who were not removed, and 
must be included in the backpay award. Ronald J. Ranieri, B-207977.2, 
August 23,1983. 

An employee who was assigned the duties of a vacant and high-graded 
position is entitled to a retroactive temporary promotion in view of a 
nondiscretionary agency policy to temporarily promote each employee 
who assumes the duties of the vacant position. Donna J. Safreed, 
B-216605, March 26,1986. 

1. Provision of collective-bargaining agreement 

(1) Generally—An agency head may exercise his normal promotion or 
appointment discretion on a prospective contingent basis by providing 
in agency regulations or agreements that employees who satisfy stated 
criteria are entitled to be promoted on a fixed or ascertainable date. For 
example, an agency included a provision in its collective-bargaining 
agreement that employees in career-ladder positions would be promoted 
on the first pay period after 1 year in grade when certain performance 
criteria were met. The employees' supervisors neglected to process the 
promotion request timely, which violated the agreement. We held that 
the agency was authorized under Back Pay Act to conect this error by 
granting retroactive appointments with backpay. 55 Comp. Gen. 42 
(1976). 

While employees have no vested right to promotion at any specific time, 
an agency, by negotiation of a collective-bargaining agreement, may 
limit its discretion so that under specified conditions it becomes manda­
tory to make a promotion on an ascertainable date. However, the mere 
inclusion of a provision dealing with promotions in a collective-
bargaining agreement does not establish that provision as a nondiscre­
tionary agency policy. It must define the promotion or other action that 
should be taken, as well as the conditions and criteria under which that 
action should be taken. Thus, an arbitrator's finding that the misplacing 
of promotion documents that delayed an employee's promotion was 
"inequitable" and in violation of a provision in the coUective-bargaining 
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agreement requiring that "promotion principles be applied in a consis­
tent manner with equity to all employees" does not provide a basis for 
retroactive promotion. 58 Ck)mp. Gen. 59 (1978). 

CSC (now OPM) objected to an office's merit promotion plan and sus­
pended its authority to classify and promote. That action resulted in 
career-ladder employees not being promoted in compliance with a labor-
management agreement provision requiring journeyman level employees 
to be promoted when they have met the qualification requirements, 
when they have demonstrated ability, and provided there is sufficient 
work. The employees may be retroactively promoted. Failure to comply 
with that provision of the agreement may be considered an uiyustified 
or unwananted personnel action, notwithstanding the csc's action, since 
esc did not object to the classification of the career-ladder positions, 
which are noncompetitive and excepted from the merit promotion plan. 
B-187452, December 21, 1977. 

Employee's claim for a retroactive temporary promotion and backpay 
incident to an overlong detail is denied pursuant to Tumer-Caldwell III, 
61 Comp. Gen. 408 (1982). An exception to the Tumer-Caldwell mle 
exists where a collective-bargaining agreement prescribes temporary 
promotions in the case of overlong details to higher grade positions; 
however, the employee's claim does not fall within this exception since 
he had not been detailed to a higher grade position. Lee R. Schneider, 
B-233131, June 22,1989. See also B-181173, November 13, 1974. 

(2) Equal pay concepts—Award of retroactive promotion and backpay 
may not be sustained based on an arbitrator's finding that an employee 
whose promotion request was lost in the mail, was not earlier promoted 
in violation of a collective-bargaining agreement provision incorporatuig 
the principle of equal pay for equal work. The delayed promotion did 
not violate a nondiscretionary policy since the arbitrator did not and, in 
fact, could not find that the principle of equal pay for equal work man­
dates career-ladder promotions at a specific date. B-190408, 
December 21, 1977. Similarly, an arbitration award of retroactive pro­
motion with backpay may not be implemented based on the arbitrator's 
finding of a violation of a collective-bargaining provision requiring 
"equal opportunity" in the promotion prograins. B-192566, December 4, 
1978. 

(3) Agreement to "timely consider" for promotion—An employee w h o s e ^ ^ 
transfer between district offices delayed her promotion for jm extra ^ ^ 
month may not be retroactively promoted and given backpay based on 
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the union's argument that the agency failed to "timely consider" her for 
promotion as required by their agreement. Management's agreement 
"where possible to timely consider the promotion of employees when 
they are first eligible" does not require a promotion within any pre­
scribed time frame or in accordance with any stated conditions or cri­
teria. Failure to promote did not violate a nondiscretionary agency 
policy. B-194989, August 8, 1979. Compare B-189675, October 7,1977. 

m. Right granted by statute or regulation 

(1) Generally—An agency may not retroactively promote an employee 
where its intent to permanently promote and reassign a GS-3 employee to 
a GS-4 position on August 4,1975, was frustrated by its failure to follow 
merit staffing procedures. The employee had no vested right to a promo­
tion. 56 Comp. Gen. 1003 (1977). 

(2) Equal pay concepts—The failure to treat an employee in precisely 
identical or equal manner to other similarly situated employees does not 
constitute an uryustified or unwarranted personnel action, entitling an 
employee to retroactive promotion. B-182950, January 23,1978. The 
principle of equal pay for equal work, which is the basic precept of the 
position classification system, does not create a vested right on the part 
of an employee to promotion at any particular time. B-190408, 
December 21, 1977. 

(3) Career-ladder promotions—The Federal Election Commission is 
advised that there is no authority to retroactively grant career-ladder 
promotions withheld for budgetary reasons since their promotion policy 
is discretionary and a failure to promote would not violate policy, regu­
lations, or a negotiated labor agreement. A federal employee is not enti­
tled to the benefit of a position until he has been duly appointed to it, 
and the Back Pay Act would not apply where a determination could not 
be made that an unjustified or unwarranted personnel action occuned. 
Federal Election Conunission, B-229290, June 10,1988. See also 
B-204019, Febmary 8, 1982; B-191392, April 20, 1978; and B-190408, 
December 21, 1977. 

(4) Retroactive temporary promotions for details—See Chapter 8 of this 
title. 

(5) Promotions involving classification matters—The U.S. Supreme 
Court in United States v. Testan, 42 U.S. 392 (1976), held that the Back 
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Pay Act does not afford a remedy for periods of erroneous classifica­
tion, except in the case of an employee who has suffered a withdrawal 
or reduction of pay through an improper downgrading. Thus, an 
employee who was found by the esc to have been improperly classified 
as GS-9 and whose position was reclassified at a higher-paying Federal 
Wage System position is not entitled to backpay based on the higher rate 
of pay for the reclassified position. 67 Comp. Gen. 404 (1978). An arbi­
trator's award of a retroactive promotion with backpay for the agency's 
failure to earlier reclassify an employee's position for GS-13 to GS-14 may 
not be implemented. Positions may not be retroactively reclassified 
except as provided in 5 CFR. ^ 511.701 - 611.703. B-186758, March 23, 
1977. 

(6) Promotion delayed due to reclassification review—Two employees 
claim retroactive promotions and accompanying backpay for the 
5-month period that their career-ladder promotions were delayed due to 
a reclassification review. Generally, a career-ladder promotion is discre­
tionary with the agency unless there is a mandatory agency regulation 
or policy which states otherwise. In this case, the claims are denied since 
the job announcement indicating a promotion potential to a particular 
grade for the employees' positions did not constitute a nondiscretionary 
administrative regulation or policy which if not carried out would con­
stitute an "uryustified or unwarranted personnel action" by the agency 
under the Back Pay Act, 5 u.s.c § 5696 (1982). Ella M. Richardson and 
Sharon G. Dover, B-227331, Febmary 29,1988. 

An employee seeks backpay for the period during which she performed 
the duties of a position which was later reclassified to a higher grade. 
The employee is not eligible for backpay since a federal employee is enti­
tled only to the salary of the position to which the employee is 
appointed, regardless of duties performed. Even though a position is 
subsequently reclassified to a higher grade consistent with the duties 
the employee has been performing, such action may not be made retro­
actively effective. United States v. Testan, 424 U.S. 392 (1976). We find 
that the step III grievance decision awarding backpay to the employee is 
in error and may not be implemented. Valerie Pannucci Reynolds, 
66 Comp. Gen. 346 (1987). See also John E. Boren III, B-220786, 
March 3, 1986. 

(7) Delayed administrative processing of promotions—Because promo­
tion appointment authority is discretionary with the agency official 
granted such authority, an employee is not entitled to a promotion until 
such appointment authority has been exercised. For example, in a 
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regional office of a large federal department, approximately 360 promo­
tion actions were delayed from one pay period to several months as a 
result of alleged ineffective management coupled with an unusually 
heavy workload which caused a breakdown in the processing of per­
sonnel actions within the agency. The agency corrected its procedure 
and sought authority to award retroactive promotions for the period of 
delay. We held that inasmuch as the official who was delegated 
authority to approve such promotions had not done so, there was no 
statutory authority under which retroactive promotions and backpay 
could be awarded. B-183969, B-183985, July 12,1975. 

6. Retroactive change in initial appointments 

As a general mle, initial appointments, like promotion appointments, 
may not be administratively changed on a retroactive basis in the 
absence of specific statutory authority. As an exception to this mle, we 
have permitted retroactive ac^ustments when agencies have failed to 
carry out nondiscretionary administrative regulations, agreements, and 
policies. Hence, where an agency had a nondiscretionary policy to ini­
tially appoint law clerks and attorneys in grade GS-9 unless they pos­
sessed specified superior quaUfications that entitled them to grade GS-
11, the agency head was authorized to retroactively appoint two GS-9 
law clerks in grade GS-11 and grant backpay when the agency discov­
ered that the two had satisfied the superior qualifications requirement 
when they were initially appointed. B-181223, July 29,1974. 

An employee who was hired at a certain grade level may not receive 
backpay retroactive to the date of his appointment merely because the 
employing agency subsequently placed him in a higher step of the grade 
level and then promoted him to a higher grade level, after it had deter­
mined that his education and experience qualified him for the higher 
grade and step than he was given when appointed. An appointment at a 
higher level would have been discretionary rather than mandatory. Con­
sequently, at the time of appointment there was no administrative enor 
depriving the employee of a legal right to be hired above grade level in 
which he was appointed. Antonio 0. Lee, B-229447, September 14,1988. 
See also Doris J. Lindstrom, B-214531, August 24,1984; and 60 Comp. 
Gen. 442(1981). 

An employee of Department of the Army was appointed at grade GS-15, 
step 1, where agency, through administrative oversight, did not act 
timely to obtain the required approval of the Civil Service Commission 
to appoint him at step 7 of grade GS-15. The employee may not receive a 
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retroactive increase in pay because, under 5 u.s.C. § 5333 (1976) and 
implementing regulations, "prior approval" by the Commission was 
required for the appointment at a rate above the minimum rate of the 
appropriate grade. B-197728, November 7,1980. 

A grade GS-12 employee who was discriminatorily denied a promotion to 
grade GS-13 was awarded a retroactive promotion with backpay under 
42 u.s.e. § 2000e-16(b). A cash award was granted to the employee under 
the Employee Incentive Awards Act during the period of the discrimina­
tory personnel action. We hold that the award should not be offset 
against backpay since such an offset would contravene the make-whole 
purposes of 42 use. § 2000e-16(b). Moreover, once the cash award was 
duly granted in accordance with the awards statute and regulations, the 
employee acquired a vested right to the amount awarded. Ladom 
Creighton, 62 Comp. Gen. 343 (1983). 

7. Retroactive periodic step increases 

Under 5 use. § 5335, employees of the General Schedule are entitled to 
within-grade increases when certain specified criteria are satisfied. Ret­
roactive within-grade increases may be awarded upon a detennination 
by appropriate authority that such increases were delayed as a result of 
administrative enor or uiyustified or unwarranted personnel action. 
Hence where an agency withheld within-grade increases during a Presi­
dential wage-price freeze, and subsequently detennined that the freeze 
did not cover within-grade increases, the agency was authorized to ret­
roactively conect this enor and provide backpay. B-173976.10, July 11, 
1972. See also 37 Comp. Gen. 300 (1957) and 37 Comp. Gen. 774 (1958). 

8. Retroactive quality step increase 

Because an employee's supervisor insufficiently documented his recom­
mendation for a quality step increase and used obsolete evaluation 
forms, her quality step increase was delayed. The granting of a quality 
step increase is discretionary. Because the employee did not have a 
vested right pursuant to statute or agency regulation to a quality step 
increase until the appropriate agency official approved the recommen­
dation, the employee did not suffer an uiyustified or unwarranted per­
sonnel action because her promotion was delayed beyond the date she 
first became eligible. 58 Comp..Gen. 290 (1979). However, where agency 
regulations required agency approval or disapproval of a quality step 
increase within 30 days of recommendation, an employee's quality step 
increase may be made retroactively effective under the Back Pay Act 
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where the approving officer's failure to act upon the recommendation 
for almost a year was found to be improper by the agency and hence 
was tantamount to an unjustified or unwananted personnel action. 
B-192372, January 2,1979. 

An employee received a quality step increase in her GS-5 position subse­
quent to actions denying her a promotion to GS-6 for which she success­
fully brought a discrimination complaint. In determining her backpay 
entitlement incident to retroactive promotion to GS-6, the quality step 
increase she eamed in the lower grade position may not be treated as if 
it had been awarded in the higher grade position to which she was retro­
actively promoted. Mary Ellen Casco, B-217501, March 12, 1986. 

9. Retroactive adjustment of rate of pay 

When an appropriate authority determines that an employee's rate of 
pay has been improperly set and that such agency action was an uiyusti­
fied or unwarranted personnel action, a retroactive pay a4justment may 
be made to correct the error. For example, backpay has been allowed in 
a case where the step rate of a prevailing rate employee who has con­
verted to the General Schedule was determined by appropriate 
authority to have been set at a lower rate than required by applicable 
regulations. 51 Comp. Gen. 656 (1972). Also, an employee who was 
denied the benefit of the highest previous rate, which the agency admits 
he would have received if he had been willing to drop certain grievance 
actions initiated by him, was awarded the rate retroactively since the 
agency's terms were improper and it committed an abuse of discretion in 
carrying out its threat to award him the lower rate if he did not drop his 
grievance actions. The agency's action was an uiyustified or unwar­
ranted personnel action. B-180997, October 30,1974. 

Claimant resigned his position with one agency and applied for an 
appointment with a different agency doing the same type of job. His 
application was rejected based on a determination of unsuitability fol­
lowing an Office of Personnel Management investigation. This negative 
determination was ultimately reversed by the Merit Systems Protection 
Board and claimant was then appointed to the position. Claimant now 
seeks backpay and benefits under 5 u.s.c § 5696, for the period of the 
delay caused by the improper suitability determination. Claim for 
backpay is denied. Since the claimant was not a federal employee at the 
time of his application and had no vested right to employment, he was 
not eligible for backpay under 5 u.S.C § 5596. Thomas J. Rudolph, 
B-219859, September 19,1986. 
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10. Pay acyustments for supervisors 

A General Schedule supervisor whose salary rate was less than pre­
vailing rate employees he supervised, is not entitled to retroactive 
adjustment of his rate of pay for his agency's failure to set his pay at a 
higher rate under 5 use. § 5333(b). Entitlement to a pay adjustment 
under section 6333(b) is within the discretion of the agency. Since there 
was no mandatory agency policy requiring the pay ac^justment, a Gen­
eral Schedule supervisor whose pay was less than the pay of the pre­
vailing rate employees he supervised is not entitled to backpay. 
B-165042, December 21,1978. Absent a mandatory policy, an agency 
that once ac^usted a General Schedule supervisor's pay under 5 use. 
§ 5333(b) is not required to adjust that supervisor's pay each time the 
Wage Board employees she supervises receive a pay increase. B-191523, 
September 6, 1978. 

However, where Air Force regulations specifically provided that a 
request for pay adUustment must be initiated on behalf of a General 
Schedule supervisor of higher paid prevailing rate employees, the Air 
Force's failure to identify an employee as eligible for pay a(^ustment 
under 5 u.S.C. § 5333(b) constituted a failure to carry out a nondiscre­
tionary regulation. The employee's pay may be adjusted retroactively 
and he may be awarded backpay. 56 Comp. Gen. 1443 (1976), as modi­
fied by 57 Comp. Gen. 97 (1977). 

11. Retroactive increase for advanced step placement 

Attorney-advisor in U.S. Air Force claims retroactive advanced step 
placement and accompanying backpay based on detrimental reliance on 
enoneous salary listed on vacancy announcement. His claim is denied. 
Although OPM allowed advanced step placement based on superior quaU­
fications to relieve hardship, retroactive a4justment is not authorized 
under 5 u.s.e. § 5596. Failure by agency to request advanced step place­
ment is not a violation of a nondiscretionary regulation or policy. 
B-203628, April 13, 1982. 

Employee of EEOC was hired with the understanduig she would be 
appointed at step 3 of grade GS-14. After actual appointment at mm­
imum step of that grade, it was discovered that prior approval of the 
higher rate was not obtained from the Office of Personnel Management 
(OPM), due to administrative oversight. Upon subsequent, but prospec­
tive, approval of higher step placement by OPM, a claim for retroactive 
increase in that pay was denied. Under 6 use. § 5333, the applicable 
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regulations, and our decisions, appointments to grades GS-11 and above 
may be made at a rate above the minimum rate of the grade, but only 
with prior OPM approval. Since such an appointment is discretionary and 
not a right, the employee may not receive a retroactive increase. Susan 
E. Murphy, 63 Ck)mp. Gen. 417 (1984). 

12. Overtime 

Where the union and agency stipulated that a violation of their 
collective-bargaining agreement had occuned when an employee was 
denied an overtime assignment, and they requested a mling from this 
Office conceming whether backpay could be granted the employee, we 
held that the employee was entitled to backpay. We indicated that if the 
agency had not improperly assigned the work, the employee would have 
worked overtime and received overtime compensation. 54 Comp. 
Gen. 1071 (1975). See 56 Comp. Gen. 171 (1976) and 55 Comp. Gen. 406, 
for similar cases involving arbitration awards. See also B-188126, 
October 31, 1977, in which we awarded Sunday, night, and holiday 
backpay. In another case, however, we refused to allow implementation 
of an arbitration award that awarded backpay for overtime not worked 
to a group of shipyard workers whose hours of work had been resched­
uled in violation of consultative provisions in the collective-bargaining 
agreement. The arbitration award failed to satisfy the "but for" test 
because there was no showing that the agency could not have resched­
uled the employees' hours of work as it did, had it properly followed the 
consultative provisions of the agreement. Thus there was no basis for 
backpay. 55 Comp. Gen. 629 (1976). 

Employee who was denied a promotion because of age discrimination is 
entitled to be credited with the amount of compensatory time eamed by 
the incumbent of the position she was denied for all periods during 
which she would have been ready, willing, and able to perform the 
duties of the position. Since the employee now is retired, she may 
receive overtime pay for these compensatory hours as part of her 
backpay award. Lillian B. Crosier, 68 Comp. Gen. 657 (1989). 

Employee claims that he is entitled to additional overtime pay as part of 
his backpay award based on overtime hours worked by other employees 
during period of his separation. Agency based overtime payment on 
amount of overtime worked by the employee during preceding year. 
Based on the facts presented, this Office cannot say that the formula 
used by the agency in computing his entitlement to overtime is inconect. 
Employee's claim for additional overtime in this respect is denied. 
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Kenneth L. Clark, 62 Comp. Gen. 370 (1983). See also Mark J. Worst, 
B-223026, November 3, 1987. 

13. Envirorunental and hazardous duty differentials 

Where a food service employee worked in a cold storage area and was 
exposed to temperatures below freezing for substantial periods of time, 
we held that he was entitled to an environmental differential on a retro­
active basis for the periods of exposure despite the fact that the agency 
provided him with protective clothing. 53 Comp. Gen. 789 (1974) and 
B-163901,May2, 1973. 

14. Awards 

Where an arbitrator found that an employee had been discriminated 
against in violation of the agency's and union's bargaining agreement 
which precluded discrimination in use of the agency's awards program, 
the arbitrator's order that the employee be given a cash performance 
award is improper. The granting of awards under the Incentive Awards 
Act is discretionary with the agency. The language contained in the 
labor agreement did not establish a nondiscretionary agency policy 
changing the grjmting of awards to a nondiscretionary exercise. 
56 Comp. Gen. 57 (1976). 

A grade GS-12 employee who was discriminatorily denied a promotion to 
grade GS-13 was awarded a retroactive promotion with backpay under 
42 u.se. § 2000-16(b) (1976 & Supp. Ill 1979). Under regulations imple­
menting section 2000e-16(b), set forth in 29 CF.R. § 1613.271(bXl), 
backpay must be computed in the same manner as if awarded pursuant 
to 5 use. § 5596, and its implementing regulations set forth in 5 C.F.R. 
§ 650.806. The standards for computing backpay must be applied in 
light of the make-whole purposes of 42 use. § 2000e-16(b). Ladom 
Creighton, 62 Comp. Gen. 343 (1983). 

15. Agency failure to forward claim to GAO 

Decisions where we have held that a claim for sick leave is not a mone­
tary claim cognizable by the Comptroller General, and subject to the 
Baning Act, are overmled. Irene L. Marek, 67 Comp. Gen. 188 (1988). 
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16. Post differential and living quarters allowance 

A predecessor of the Back Pay Act of 1966 was applied to retroactively 
compensate an employee who was removed while stationed overseas 
and entitled to a post differential. The employee was transported back 
to the United States, where he proceeded with legal action that ulti­
mately succeeded in his reinstatement. Although the employee remained 
in the United States throughout the period his legal action was pending, 
his entitlement to a post differential was included in the award, since he 
would have received it but for his uiyustified removal. Vitarelli v. 
United States, 160 Ct. Cl. 59 (1960). The Back Pay Act of 1966 has been 
applied to compensate an employee stationed overseas who, at the time 
of an uiyustified removal, was receiving a living quarters allowance pur­
suant to 6 u s e § 6923 and section 031, Department of State Standard­
ized Regulations (Govemment Civilians, Foreign Areas). The living 
quarters allowance was included in a backpay award despite the fact 
that the employee had been retumed to the United States at the time of 
removal. Urbina v. United States, 192 Ct. Cl. 875 (1970). 

An Army employee who had filed a religious discrimination complaint 
retumed from Europe to the United States and resigned. To resolve the 
complaint, the Army negotiated a settlement agreement providing for 
reinstatement to an overseas position without a break in service, and 
backpay retroactive from the date of resignation to the date of rein­
statement. The backpay award may include an overseas living quarters 
allowance between the date the employee left Europe and the date of his 
reinstatement. Harold Darefsky, 66 Comp. Gen. 422 (1987). 

17. Personnel actions not affecting pay 

An employee's reassignment and reduction in rank from a GS-12 supervi­
sory position to a GS-12 nonsupervisory position was determined to be 
an erroneous personnel action. However, that enoneous personnel 
action creates no entitlement to a retroactive temporary promotion and 
backpay because it did not affect his pay and allowances so as to consti­
tute an uryustified or unwananted personnel action remediable pur­
suant to 5 u s e § 5596 (1976). 59 Comp. Gen. 185 (1979). See also 
B-206452, June 14, 1982. 
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18. Attorney fees 

a. Generally 

Regulations authorizing reasonable attorneys' fees are in 5 C.F.R. 

§ 550.807. 

A civilian employee of the United States Coast Guard fUed a grievance 
contesting her annual performance rating. The final agency decision 
upgraded the employee's performance rating and granted her request 
for attorney fees. Before attomey fees may be paid, the agency must 
determine that the employee's rating was "affected by an uryustified or 
unwananted personnel action" as required by 5 use. § 5696, and that 
the award of attorney fees would be in the interest of justice as required 
by the goveming regulations under the act. The case is remanded to the 
Coast Guard to make the necessary determinations. Marilyn L. 
Scarbrough, B-231813, August 22,1989. 

An employee, subject to an Inspector General hivestigation caused by a 
third party, may not be reimbursed expenses he incurred for micro­
filming and researching his banking records after he produced the 
records at the Inspector General's request. There is no authority for 
reimbursement of the expenses that were voluntarily incuned, and for 
which there was no obligation to incur. Moreover, attomey's fees 
incuned by the employee may not be paid since the agency, having 
decided to investigate the employee, did not have a common interest 
with him. B-212487, April 17, 1984. 

b. In the interests of justice 

The union representing the employee failed to demonstrate that the 
agency knew or should have known it would not prevail on the merits of 
a case. Therefore, payment of attorney fees is not wananted in the 
interest of justice. Ellas S. Frey, B-208911, June 10,1983, sustained on 
reconsideration, B-208911, March 6,1984. 

c. Prevailing party 

Employee who prevailed on appeal before MSPB was awarded attomey 
fees in connection with that appeal. His subsequent claim for attomey 
fees in connection with negotiating the amount of his backpay is denied 
since he was not a "prevailing party" on this issue. Jack M. Haning, 
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63 Comp. Gen. 170 (1984). See also Gregorio Natividad, B-213316, 
February 23,1984. 

d. Appeals before MSPB 

An employee was discharged from his position on June 15, 1979. Such 
action was found to be uryustified by the MSPB, and the MSPB restored the 
employee to his position but denied his claim for attomey fees under 
5 use. § 770l(q). This Office has no authority to review MSPB decisions, 
and therefore, the denial under section 7701(q) must stand. If an 
attomey fees claim is being asserted under 6 u.s.c. § 5596(b)(AXii), then 
that claim is also denied, since claimant has not prevailed on any of the 
backpay computation issues raised with the agency or this Office. 
Gregorio Natividad, B-213316, Febmary 23,1984. 

e. Named as alleged discriminating official 

There is no legal authority to reimburse an Agriculture employee for 
legal fees incuned in connection with a discrimination complaint in 
which he was named as an alleged discriminating official. John E. 
Schrote, B-201183, Febmary 1, 1985. 

f. Disability retirement 

Employee's attomey claims attomey fees in case where GAO held Army 
committed an uryustified and unwarranted personnel action following 
the denial of an agency-filed application for disability retirement. Claim 
for reasonable attomey fees under 5 u.s.e. § 5696, as amended, is allowed 
since GAO, as an "appropriate authority" under the Back Pay Act, finds 
fees to be warranted in the interest of justice. See 5 C.F.R. § 550.806. 
David G. Reyes, B-206237, August 16,1982. Claim for attomey fees 
under the Back Pay Act requested payment for 29 hours at $100 per 
hour. Following criteria established by Merit Systems Protection Board, 
the hourly rate is reduced to $76 to be consistent with rates charged by 
other attomeys in the locality. Shelby W. Hollin, 62 Comp. Gen. 464 
(1983). 

Employee, who was reemployed by Bureau of Alcohol, Tobacco and 
Firearms following service with Federal Energy Administration (FEA), 
did not receive benefit of highest previous rate mle. Following suc­
cessful claim with GAO for retroactive pay adjustment, the union repre­
senting the employee claims attomey fees under 5 u.s.c. § 5596, as 
amended. The claim for attomey fees is denied since payment is not 
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deemed in the interest of justice under the circumstances. We conclude 
that the agency did not commit a prohibited personnel practice and that 
the agency neither knew nor should have known it would not prevail on 
the merits, two criteria for awarding attomey fees in the interest of jus­
tice. EUas S. Frey, B-208911, June 10,1983. 

g. Authority of Special Counsel 

The Special Counsel of the Merit Systems Protection Board is not an 
"appropriate authority" with power to award attomey fees under 
5 use. § 5596. However, the Special Counsel may include a reconunenda­
tion to pay reasonable attomey fees in his reconunendation for conec­
tive action to be taken by an agency under 5 use. § 5596. However, the 
Special Counsel may not recommend the payment of attomey fees in 
those cases where the conective action recommended is outside the pur­
view of the Back Pay Act, absent some other statutory authority 
authorizing the complainant employee's agency to award attomey fees. 
69 Comp. Gen. 107(1980). 

h. Appeal before MSPB 

An employee who successfully appealed his sep£u*ation from his agency 
before the Merit Systems Protection Board (MSPB), claims reimbursement 
of legal fees. Since the legal fees claimed relate to the services of an 
attomey in connection with the appeal to MSPB and not GAO, payment of 
such fees is for consideration by MSPB under 5 U.S.C. § 7701(g)(1). Any 
appeal from an adverse decision by the MSPB would be to a federal court. 
6 use. § 7703. B-206931, August 30, 1982. 

i. Photocopying costs of attomey 

An employee claims reimbursement for her attomey's photocopying 
costs as part of an award of attomey fees under the Back Pay Act. The 
courts have specifically denied reimbursement for photocopying 
expenses under the act, since such "taxable costs" are excluded from 
the concept of "attorney fees." Marilyn L. Scarbrough, B-231813, 
August 22, 1989. 

j . Interest on loan secured to pay attomey 

An employee seeks payment of an interest charge she incurred on a loan 
secured to pay her attomey for services in connection with a grievance 
contesting her annual performance rating. We know of no authority 
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which would permit reimbursement bf the interest charge. Marilyn L. 
Scarbrough, B-231813, August 22, 1989. 

C. R e m e d i e s N o t A l l o w e d -̂ Contributions to employee thrift savings plan 

U n d e r t h e B a c k P a y A c t ^, ^ . . . . . . , • . 
The Department of the Intenor is without authority to make payments 
to employee Thrift Savings Plan accounts for lost eamings on insuffi­
cient agency contributions resulting from administrative enor. The 
eamings on contributions are a form of interest not expressly provided 
for by Interior appropriations and such payments are not otherwise 
authorized under 6 u s e § 6696. Employee Thrift Savings Plan 
Accounts, 68 Comp. Gen. 220 (1989). 

Editor's note: See footnote 3 to this case to understand limited impact of 
the decision. 

2. Health insurance 

Employees who are reinstated under the Back Pay Act may enroll as 
new employees in a health benefit plan or have their old coverage rein­
stated retroactively in which case they must pay the premiums. See 
5 use. § 8908 (1982). However, the govemment will not reimburse 
employees for the cost of private health insurance which may have been 
obtained during the period of removal. James B. Ruch, B-215626, 
January 7,1985. 

3. Consequential damages 

An employee was erroneously separated and required to vacate govem­
ment quarters. Expenses of moving household goods out of, and back 
into, govemment quarters upon reinstatement, were disallowed because 
these costs are considered as consequential expenses and, therefore, not 
covered by the Back Pay Act. B-182282, May 28, 1976. See also 
B-206931, August 30, 1982. See also Jack M. Haning, 63 Comp. Gen. 170 
(1984). 

4. Recompense for discrimination in hiring on non-EEO grounds 

It is a general principle of law that the salary and other entitlements of 
a govemment job are incident to and attached to the job. Consequently, 
the salary and other entitlements are payable only to the person 
appointed to the job, and a govemment employee is entitled only to the 
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salary and other benefits of the position to which he has been 
appointed. See Borak v. United States, 78 F. Supp. 123 (Ct. Cl. 1948), 
cert, denied, 336 U.S. 821 (1948); Price v. United States, 80 F. Supp. 542 
(Ct. Cl. 1948); and Ganse v. United States, 376 F.2d 900 (Ct. Cl. 1967). If 
an applicant for employment is not selected on the basis of discrimina­
tion because of his race, color, religion, sex, or national origin, an excep)-
tion is made and the agency may be ordered to hire him under the 
provisions of the Equal Employment Opportunity Act of 1979, 42 U.S.C. 
§ 2000e-16. However, if he is not selected on some equally uiyustified or 
unwarranted non-EEO ground, and therefore never appointed, he has not 
suffered a diminution of pay or other entitlements so as to come within 
the purview of any make-whole legislation, such as the Back Pay Act. 
B-180021, March 20, 1975. 

5. Punitive damages 

An agency hired a consultant and the union grieved that the work he 
was performing violated the collective-bargaining agreement. The 
matter was submitted to binding arbitration. The arbitrator found that 
the agreement had been violated but that no employee had been iiyured 
as a consequence of the agency's action. Nevertheless, the arbitrator 
ordered the agency to pay the union a sum equal to 5 days' pay of the 
consultant. The matter was submitted to this Office, and we mled that 
the payment was in the nature of punitive damages and not authorized 
by statute or regulation. 55 Comp. Gen. 564 (1975). 

6. Compensatory damages 

An employee is not entitled to backpay under 6 use. § 5696 for the dif­
ference between a grade GS-5 and a grade GS-6 salary where there is no 
evidence of an uryustified or unwarranted personnel action. The 
employee was downgraded from a supervisory position prior to comple­
tion of a probationary period. See 5 u.s.c. § 3321. Further, neither the 
Back Pay Act nor any other statutory authority provides for payment of 
compensatory damages. Lewis E. Robinson, B-230496, June 7,1988. 

7. Veterans' educational assistance 

Employee who was employed in Navy apprenticeship program also 
received Veterans' Educational Assistance. The VA benefits were termi­
nated upon his removal from Navy position, and, after successful appeal 
of removal, VA benefits lapsed due to 10-year time limitation. Although 
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enoneous removal caused termination of VA benefits, there is no entitle­
ment to reimbursement of lost VA benefits under Back Pay Act which 
restores monetary benefits that are incident to federal employment. 
B-202849, March 9, 1982. 

8. Relocation expenses 

Neither 5 U.S.C. § 6596 nor implementing regulations, which prescribe 
allowable payments when an employee undergoes an unwananted per­
sonnel action, authorize consequential relocation and moving expenses 
when an employee is enoneously separated. Although such expenses 
may result from an improper personnel action, they do not represent 
benefits an employee would have received had the personnel action not 
occuned. However, relocation and moving expenses in connection with a 
restored employee's transfer may be allowed where the employee would 
have received such benefits but for the personnel action. Orlan Wilson, 
66 Comp. Gen. 185 (1987). See also WiUie F. McCormick, B-233836, 
June 13, 1989 and Dwlght Kimsey, B-225289, Febmary 17, 1987. 

9. Medical insurance premiums 

A reinstated employee who is eligible for backpay under 6 us.c § 5696 
as a result of an improper personnel action may not be reimbursed for 
medical insurance premiums incuned in the period of the wrongful dis­
missal. Willie F. McCormick, B-233836, June 13, 1989. 

D. Computation of 
Backpay Under 5 U.S.C. 
§5596 

1. Generally 

In recomputing the pay, allowances, etc. of an employee who has under­
gone an uryustified or unwarranted personnel action, the agency is 
responsible for determining the exact amount of pay the employee 
would have eamed had the improper personnel action not occurred. 
Such pay would mclude all premium pay the employee would have 
eamed (B-163142, Febmary 28,1968), and the computations should 
account for changes in pay and allowances such as a periodic step 
increase or shift change. 65 Comp. Gen. 1311 (1976). However, in the 
case of an employee improperly removed or suspended, recomputations 
may not include periods when the employee was not ready or able to 
perform his job due, for example, to sickness, B-179422, September 27, 
1973, or when the employee was not available due to incarceration. 
B-178712, July 16, 1973. 
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2. Effect of Barring Act 

An intermittent federal employee failed to receive within-grade 
increases due to administrative error. Upon discovery, the employing 
agency took conective action under 5 u.s.c § 5596. The backpay period 
spanned 19 years. A portion of claim is barred since 31 u.se. 
§ 3702(bXl) limits recovery to 6-year period. The accmal of a claim for 
underpayment of compensation found due pursuant to employing 
agency determination for services rendered is the date of performance, 
and a new claim accmes on each day such services are rendered. 
29 Comp. Gen. 517 (1960). Alfred L. Lillie, B-209955, May 31,1983. 

3. Altemate employment 

Agency denied backpay for a portion of employee's involuntary separa­
tion since he had refused an offer of temporary employment during his 
appeal to the Merit Systems Protection Board, and also because he did 
not show he was ready, willing, and able to work during that period. 
Employee, however, was not obligated to accept altemate employment 
while administrative appeals were pending. Further, no evidence shows 
that employee's medical condition during that period differed from his 
medical condition during the period for which he was awarded backpay. 
Accordingly, employee's claim for additional backpay is granted, with 
appropriate acyustments in annual and sick leave. Kenneth J. Clark, 
62Comp. Gen. 370(1983). 

4. Gradual retirement plan 

A regularly scheduled full-time employee participated on one of his 
agency's gradual retirement plans, which permitted him to work 3 days 
a week and take leave without pay (LWOP) on the other 2 days (Wednes­
days and Fridays). In November 1982, there were two Thursday holi­
days for which he claims pay entitlement on basis that only occurrence 
of the holiday prevented him from working. Where an employee has and 
must maintain a minimum schedule, he may be paid for a workday des­
ignated as a holiday, even though bounded by scheduled LWOP days. 
56 Comp. Gen. 393 (1977) and B-206655, May 25, 1982, distinguished. 
Richard A. Wiseman, B-210493, August 16,1983. 

5. Period of improper separation 

An air traffic controller who was selected for promotion to a higher 
grade position at another air traffic control facility claims backpay on 
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the basis of the salary of the higher grade position where the agency 
improperly removed him prior to his promotion. The employee's 
backpay for the period of improper separation should be computed on 
the basis of the salary of the higher grade position where the record 
clearly establishes that the employee would have been promoted if he 
had not been improperly removed. George F. Ackley, B-214828, 
October 11, 1984. 

An employee of the U.S. Navy in the Philippines held a position avail­
able only to Philippine nationals. When he acquired U.S. citizenship, he 
was separated from his position. The MSPB held that he should have been 
given 60-day notice prior to separation under RIF procedures. He is not 
entitled to backpay beyond the 60-day period since there were no other 
positions available to him and since he emigrated to the United States 
shortly after he was removed from his position. Joseph B. Riego, Sr., 
B-217044, December 11,1985. 

6. Premium pay 

Premium pay is specifically included at 5 C.F.R. § 550.804(b)(1) within 
the elements of compensation for which backpay may be awarded. Sub­
chapter V of Chapter 56, of Title 5, U.S. Code, includes overtime pay, 
Sunday and holiday pay, and night differential within the general cate­
gory of premium pay. B-188125, October 31,1977. 

A restored air traffic controller claims entitlement to premium pay for 
on-the-job training supervision, but her claim is denied since she was not 
qualified as a joumeyman controller and since selection for training is 
not a right nor is it guaranteed. Janet L. Apple, B-214659, Febmary 12, 
1985. 

7. Leave 

Under 6 u.se. § 6696(bX2), as amended by Pub. L. No. 94-172, an 
employee who is restored to duty after a separation that is found to 
have resulted from an uiyustified or unwananted personnel action may 
be reeredited with aimual leave that he would have accmed during the 
period of separation without forfeiture of leave in excess of the 
employee's annual leave ceiling. A restored employee who had 354 
hours of annual leave at the time of his enoneous separation and who 
would have eamed an additional 304 hours should have 240 hours, the 
maximum leave accumulation permitted by law, credited to his leave 
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account and should have the balance of 418 hours credited to a separate 
special leave account for use within 2 years. 57 Comp. Gen. 464 (1978). 

8. Overseas allowances 

A civilian employee of the Air Force who was stationed in Japan 
retumed to United States upon involuntary dismissal. She contested the 
dismissal and was reinstated to the position with backpay under 5 use. 
§ 5596. The backpay award should include allowances for housing and 
cost of living which are paid employees working in high cost areas over­
seas even though the employee was not sent in that area during the 
period of wrongful dismissal. 59 Comp. Gen. 261 (1980). 

9. Union dues 

The Back Pay Act does not authorize deduction of union dues from an 
employee's award of backpay even though the erroneously separated 
employee had a voluntary allotment for union dues in effect at the time 
of his separation. Termination of the voluntary dues allotment that 
occurred at his separation remained in effect through his restoration to 
duty. B-180095, November 15,1976. 

10. Retirement contributions 

The agency's action in offsetting refunded retirement contributions from 
an employee's backpay award is consistent with Federal Personnel 
Manual requirements which were sustained in our decision in Angel F. 
Rivera, 64 Comp. Gen. 86 (1984). Therefore, we will not disturb the 
agency's action, although the issue of whether refunded retirement con­
tributions are deductible from a backpay award is now in litigation. 
Jeffrey Kassel, 65 Comp. Gen. 865 (1986). 

11. Setoff of outside eamings from backpay 

Eamings from employment during the period of the improper action 
may not be set off against federal backpay on a pay period basis. Total 
private sector eamings for the period must be set off against total fed­
eral backpay. 55 Comp. Gen. 48 (1975); B-178143, July 9, 1973; and 
48 Comp. Gen. 672 (1969). Also, where income was generated from part-
time teaching, lecturing, and writing activities prior to the unjustified 
separation action, only the added increment from such activities during 
the period need be deducted from backpay. The determhiation as to the 
amount of the added increment may be based upon a comparison of the 
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amount of such work prior to and after separation. Income from the 
publication of a book during period need not be set off against backpay 
if substantial work on the book was accomplished prior to separation. 
53Comp. Gen. 824(1974). 

12. Lumpnsum leave payment 

There is no authority to permit employee to elect option of retaining 
lump-sum payment and canceling aimual leave. 59 Comp. Gen. 395 
(1980). 

Agency properly deducted from backpay an amount representing the 
lump-sum annual leave payment made to employee when he was 
removed. Lump-sum leave payments must be offset from backpay 
awards. 59 Comp. Gen. 396 (1980). Waiver is denied because deduction 
of this amount did not result in a net indebtedness. Jeffrey Kassel, 
66 Comp. Gen. 866 (1986). 

Former employee claims backpay equal to amount agency deducted 
from her lump-sum leave payment to cover overpayments of pay for 
periods of alleged absence without leave. It is within agency's adminis­
trative discretion to place employees who refuse to comply with order to 
report to work on leave without pay. In view of the administrative dis­
cretion which exists with respect to determinations conceming absence 
from duty, and in the absence of any finding by an appropriate 
authority of an uiyustified or unwananted personnel action, her claim is 
denied. Verda L. Campbell, B-221067, June 1,1987. 

13. Severance pay 

Severance pay paid to an erroneously separated employee at the time of 
his removal is a proper item for deduction from backpay awarded upon 
restoration to duty. Severance pay is conditioned upon actual separation 
from the service. Since a restored employee is considered, for all pur­
poses, to have performed duty during the period of his separation, he 
may not simultaneously receive severance pay and backpay. 57 Comp. 
Gen. 464 (1978). See also Georgia and Leonie Mallory, B-209349, April 9, 
1984. 

14. Unemployment compensation 

Where an employee of the District of Columbia was enoneously sepa­
rated and, during the period of his separation, received unemployment 
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compensation from the District of Columbia, that unemployment com­
pensation is a proper item for deduction from backpay upon reinstate­
ment. 57 Comp. Gen. 464 (1978). 

The Commissioner of Customs asks whether unemployment compensa­
tion paid by a state to a federal civilian employee during a period of 
wrongful separation may be deducted from a subsequent backpay 
award under 5 us.c § 5696. Under the law providing unemployment 
compensation for federal employees (5 us.c. §§ 8501 - 8525) and Depart­
ment of Labor regulations (20 C.F.R. Part 609), overpayments of unem­
ployment compensation are to be determined and recovered under the 
applicable state's law. Since unemployment compensation received from 
a state by a federal employee during a period of wrongful separation 
may be required to be refunded to the state, no deduction should be 
made from the backpay award. Glen Gurwit, 63 Comp. Gen. 99 (1983). 
See also Ralph V. McDermott, B-125137, December 7,1983. See Kassel 
below, modifying Gurwit. 

Unemployment compensation benefits must be deducted from backpay 
awards where state law requires employer, rather than employee, to 
reimburse the state for overpayments and where appropriate state 
agency has determined that an overpayment has occurred and has noti­
fied employing agency. Here, state agency determined that, since 
employee would receive backpay for period covered by unemployment 
compensation, he had been overpaid, and it so notified Veterans Admin­
istration (VA). The VA properly deducted the overpayment from backpay. 
Absent such a state determination and requirement, unemployment 
compensation should not be deducted from backpay. Glen Gurwit, 
63 Comp. Gen. 99 (1983), modified. Jeffrey Kassel, 66 Comp. Gen. 865 
(1986). 

15. Disability compensation 

An air traffic control specialist was disabled and granted total disability 
compensation by the Office of Workers' Compensation Programs. The 
agency later awarded him backpay because it had improperly refused to 
restore him to a position that did not require medical certification. He is 
entitled to backpay, but disability compensation received must be 
deducted from backpay award. However, he is not entitled to backpay 
for period of convalescence when he was not ready, willing, and able to 
perform his duties. B-195213, July 7,1980. 
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16. Period of active military service 

A wrongfully removed civilian employee may not receive backpay for 
the period during his separation that he was on active mUitary duty. 
While on active duty he could not accept an obligation to render concur­
rent civilian service, and thus was "unavailable" for the performance of 
his civilian position. B-186963, March 4, 1977. 

17. Outside eamings exceed backpay award 

An employee, who was improperly demoted and later restored to his 
former position retroactively, claims backpay during the period of 
demotion. The agency computed backpay as if improper demotion had 
not occurred and determined employee's backpay would be less than his 
interim eamings. The employee may retain interim eamings but he is 
not entitled to any backpay. B-196063, Febmary 29, 1980. See also 
B-194777, October 30, 1979. 

18. Employee not ready, willing, and able 

Civilian employee of Department of Navy claims backpay on basis of 
Merit Systems Protection Board decision overturning his separation. 
Claim was disallowed based on agency's report that during the period of 
improper separation employee was not ready, willing, and able to per­
form his duties because of an incapacitating iUness. See 6 C.F.R. 

§ 550.804(d). Claimant now requests reconsideration alleging that 
during period in question he was physically fit for duty. Resulting fac­
tual dispute on which appeal is based is of insufficient probative value 
to permit payment of the claim. B-199263, Febmary 4,1981. 

An employee who was absent-without-leave (AWOL) for a period prior to 
her removal is not entitled to backpay for the period of AWOL after rein­
statement by the MSPB absent evidence that she was ready, willing, and 
able to work during that period. Colegera L. Mariscalo, 64 Comp. 
Gen. 631 (1985). 

E. O t h e r M a k e - W h o l e -̂ Waiver of claims against employees 

Remedies . ^ . . , . ^ , , - ^ 
Another remedy m law sometimes useful to correct errors resulting from 
certain enoneous overpayments to an employee is the claims wsdver 
statute contained in 5 u.s.c. § 5584. See also CPLM Title I—Compensation, 
Chapter 5, Subchapter III. 
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2. Restoration of annual leave lost under certain circumstances 

A make-whole remedy contained m 5 u.s.c. § 6304(d) permits the resto­
ration of leave to an employee which is lost, through no fault of his, 
because of administrative enor, exigencies of the public busuiess, or 
sickness of the employee when the annual leave was scheduled in 
advance. It should be noted that this make-whole remedy does not cover 
leave lost as a result of uiyustified and unwarranted personnel actions 
which are covered under the Back Pay Act in 5 use. § 5596(BX2). See 
also CPLM Title II—Leave, Chapter 2. 

3. Health hisurance for restored employees 

Employees improperly removed or suspended upon reinstatement may, 
at their option, enroll as if they were new employees or have their cov­
erage restored, with appropriate adjustments made for contributions 
and claims. This make-whole remedy is govemed by 5 u.s.c. § 8908. 
B-180021, March 20,1975. See James B. Ruch, B-215626, January 7, 
1986. 

4. Grovernment life insurance for restored employees 

Employees improperly removed or suspended upon reinstatement are 
deemed to have been insured during the period. However, deductions 
otherwise required by law shall not be withheld from any backpay 
awarded for the period unless death or accidental dismemberment of the 
employee occurs during such period. This make-whole remedy is gov­
emed by 6 U.S.C § 8706(e). B-180021, March 20, 1975. 

Two Forest Service employees elected to retire when they were removed 
for failing to accept reassignments outside of their commuting areas. 
Both appealed their removals, and the MSPB ordered their reinstate­
ments. They are entitled to reimbursement for life insurance premiums 
deducted from their annuities during the period of enoneous retirement. 
However, premiums for insurance coverage will be deducted from their 
backpay awards based on the coverage previously selected by the 
employees. Neal and Roy, 64 Comp. Gen. 436 (1985). 
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5. Employment discrimination 

a. Generally 

The Equal Employment Opportunity Act of 1972,42 u.se. § 2000e-16, 
provides make-whole remedies for individuals where federal agencies 
have taken discriminatory action against them with respect to employ­
ment opportunities, compensation, terms, conditions, or privileges of 
employment, hiring, or discharge because of their race, color, religion, 
sex, or national origin. There are some significant differences between 
the remedies provided in the Back Pay Act and the Ekjual Employment 
Opportunity Act which have a bearing on the extent to which employees 
are made whole. In some respects remedies under the Equal Employ­
ment Opportunity Act are broader, in that remedies are provided for 
applicants for employment as well as employees, and expungement of 
records is also allowed. However, backpay under the Equal Employment 
Opportunity Act is to be computed in the same manner as prescribed for 
the Back Pay Act in 5 C.F.R. § 550.805. The Equal Employment Opportu­
nity Act, in contrast to the Back Pay Act, limits the period of retroac­
tivity for which backpay is permitted to 2 years from the date the action 
is brought. B-180021, March 20, 1975. 

Agencies have the general authority to informally settle a discrimination 
complaint and to award backpay with a retroactive promotion or rein­
statement in an informal settlement without a specific finding of dis­
crimination under EEOC regulations and case law. Title VII of the Civil 
Rights Act of 1964, as amended, and EEOC regulations issued thereunder 
provide authority for agencies to award backpay to employees in dis­
crimination cases, independent of the Back Pay Act. Thus, backpay is 
authorized under Title VII without a finding of an "uiyustified or 
unwarranted personnel action" and without a conesponding persoimel 
action. Equal Employment Opportunity Commission, 62 Comp. Gen. 239 
(1983). 

Informal settlements without a specific finding of discrimination are 
authorized by Title VII of the Civil Rights Act of 1964, as amended. In 
such informal settlements, federal agencies may authorize backpay 
awards, attomey fees, or costs without a corresponding persoimel 
action. However, agencies are not authorized to make awards not related 
to backpay or to make awards that exceed the maximum amount that 
would be recoverable under Title Vll if a finding of discrimination were 
made. An award may not provide for compensatory or punitive damages 
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as they are not permitted under Title VII. Equal Employment Opportu­
nity Conunission, 62 Comp. Gen. 239 (1983). 

Employee filed discrimination complaint when he was not selected for a 
promotion. Informal settlement of complaint without any admission of 
discrimination contained lump>-sum monetary award to employee. Since 
the award is related to backpay and is less than the maximum amount 
recoverable if discrimination had been found, the settlement may be 
implemented. Only taxes and other mandatory deductions are required 
to be withheld from this award. Daniel L. Fisher, B-212723, 
September 20, 1983. 

An applicant was not selected for a teaching position at West Point Ele­
mentary School and filed a discrimination complaint with the Equal 
Employment Opportunity Conunission. The Commission ordered the 
Army to offer her employment with backpay and if she declined that 
employment, only the backpay she would have received from September 
1979 until the date the offer was made should be paid. The applicant is 
entitled to the full amount of her claim because, according to the appli­
cable regulations, she was available for the position during the entire 
period even though she accompanied her husband, a military officer, on 
a tour of duty in Korea for part of the period. Mrs. Liyuana Butts, 
63 Comp. Gen. 20 (1985). 

Federal Communications Commission (FCC) employee temporarily 
detailed to higher grade position filed complaint alleging race, sex, and 
age discrimination because she was not temporarily promoted to the 
higher grade level. The FCC made a proposed finding of no discrimination 
and reached settlement agreement with employee. Because proposed 
settlement award exceeds amount the employee would be entitled to 
receive under Title VII of the Civil Rights Act of 1964, as amended, if 
discrimination had been found, it must be reduced. Backpay for the 
period employee was ineligible for promotion to higher grade because of 
insufficient time in grade may not be included in settlement. Addition­
ally, backpay for period employee was performing duties of position to 
which she was officially appointed, during which period no discrimina­
tion is alleged, may not be included in settlement. Mary Anna Cole, 
B-215311, December 4, 1984. 

An agency may informally settle an age discrimination complaint with a 
lump-sum compromise settlement to the extent that the settlement does 
not exceed the amount of backpay which could be recovered under a 
finding of discrimination. Albert D. Parker, 64 Comp. Gen. 349 (1985). 
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b. GAO jurisdiction 

No action will be taken by GAO on an Army employee's claim that he was 
denied a promotion as the result of illegal discriminatory employment 
practices, since it is not within GAO'S jurisdiction to conduct investiga­
tions into or render decisions on claims of discrimination in employment 
by other agencies of the govemment under 42 u.s.e. § 2000e-16. 
B-193834, June 13, 1979. 

The scope of remedial actions under Title VII is generally for determina­
tion by EEOC. However, EEOC'S present regulations on informal settle­
ments do not provide sufficient guidance for federal agencies to carry 
out their responsibilities under Title VII of the Civil Rights Act of 1964, 
as amended. We recommend that EEOC review and revise its present reg­
ulations to provide such guidance. Until that time agencies may adminis­
tratively settle Title VII cases in a maimer consistent with the guidelines 
in this decision. Ekjual Employment Opportunity Commission, 62 Comp. 
Gen. 239(1983). 

In view of authority granted to EECC under Title VII of the Civil Rights 
Act of 1964, as amended, GAP does not render decisions on the merits of, 
or conduct investigations into, allegations of discrimination in employ­
ment in other agencies of the govemment. However, in view of GAP'S 

authority to determine the legality of expenditures of appropriated 
funds, GAP may determine the legality of awards agreed to by agencies 
in informal settlements of discrimination cases arising under Title VII. 
Equal Employment Opportunity Conunission, 62 Comp. Gen. 239 (1983). 

c. Interest on backpay awards for discrimination 

Pursuant to 6 C.F.R. § 713.217, SEC at^justed an employee's complaint of 
discrimination by an agreement to authorize retroactive promotion and 
backpay plus interest. The SEC has no authority to allow payment of 
interest. It is well settled that interest may be assessed against the gov­
emment only under express statutory authority and neither the Equal 
Opportunity Act nor the incorporated provisions of Title VII provide 
express authorization of interest against the govenunent. 58 Comp. 
Gen. 5 (1978). 

There is no authority to allow interest on backpay provided for in a con­
ciliation agreement entered in the settlement of a law suit which alleged 
discriminatory conduct by govemment officials. It is a well-settled rule 
of law that interest may be assessed against the govemment only under 
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express statutory authority; and neither the Equal Employment Oppor­
tunity Act, the incorporated provisions of Title VII of the Civil Rights 
Act, nor any other act provide express authorization of interest against 
the govemment in this situation. Juan S. Griego, B-207176, January 6, 
1983. 

d. Attomey fees 

(1) Discrimination complaints—See Equal Employment Opportunity 
Commission regulations, 29 CFR. ^ 1613.801 - 1613.806. 

The Equal Employment Opportunity Commission may provide in its reg­
ulations for administrative payment of attomeys fees to a prevailing 
party in federal employee complaints filed under the Rehabilitation Act 
of 1973, and under the Age Discrimination ui Employment Act of 1967, 
since the scope of regulatory and judicial authority is the same as 
granted under Title VII of the Civil Rights Act of 1964. 59 Comp. 
Gen. 728 (1980). 

An employee claims attomey fees in connection with administrative set­
tlement of his age discrimination complamt. Although we previously 
stated in 59 Comp. Gen. 728 (1980) that we would not object to regula­
tions authorizing agencies to pay fees, we now hold that such fees may 
not be paid at the administrative level in view of the lack of specific 
statutory authority and subsequent court decisions. Albert D. Parker, 
64 Comp. Gen. 349 (1985), overruUng in part 59 Comp. Gen. 728 (1980). 

(2) Administrative grievance—whistleblowing—An employee, who 
f Ued an agency grievance aUeging that his reassignment was hi retalia­
tion for his whistleblowing, received a favorable settlement but no 
backpay or other monetary award. Since the grievance did not involve a 
reduction or denial of pay or allowances, it was not subject to 6 u.s.c. 
§ 6596 (1982). He may not be reimbursed his attomey fees since there is 
no statutory or other authority for the payment of attomey fees in con­
nection with an administrative grievance proceeding where there is no 
backpay or other monetary award. Stanley D. Weill, 68 Comp. Gen. 366 
(1989). 

An employee who settled an agency grievance may not be reimbursed 
his attomey fees under the Equal Access to Justice Act. The act only 
applies to "adversary abjudications" and the agency grievance is not 
within the statutory definition of an adversary abjudication. Stanley D. 
WeUi, 68 Comp. Gen. 366 (1989). 
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Chapter 8 

Other Provisions Pertaining to Employees 

A. Government Employees i- Generally 
Training Act 

The payment by an agency of aU or part of the necessary expenses 
incuned in the training of employees by, in, and through govemment 
and nongovernment facilities is authorized by the Govemment 
Employees Training Act, 6 u.s.e ^ 4101 - 4119. The head of each 
agency is authorized and directed to establish needed training programs 
in accordance with regulations issued by OPM, found at 5 C.F.R. Part 410. 

2. Definition of training 

The definition of training for which the head of an agency is pennitted 
to pay is defined by 5 U.S.C. § 4101(4). 

3. Personal versus govemment benefit 

Examinations leading to certification of a federal employee as an accred­
ited rural appraiser are not an integral part of the course of instmction 
and, therefore, are not within the definition of "training" in 5 use. 
§ 4101(4). Professional accreditation as a mral appraiser is personal to 
its holder and remains with him whether or not he remains in the 
employ of the govemment. Thus, the costs of such examinations were 
not reimbursable. 55 Comp. Gen. 759 (1976). 

4. Employees eligible for training 

a. Employee defined 

Title 5 of the U.S. Code, § 4101(2) defines employee for the purposes of 
the Government Employees Training Act. 

b. Specific exceptions 

Title 5 of the U.S. Code, § 4102 lists organizations and employees to 
which the Govemment Employees Trahiing Act does not apply. 

c. Presidential appointees 

A Presidential appointee is not eligible for training under the Govern­
ment Employees Training Act, unless he is specificaUy designated by the 
President for trainmg under the Act. B-166117, March 17,1969. 
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5. Requirement of 1 year of civilian service 

An employee sought to qualify for reimbursement of tuition expense at 
the American University for a course under 5 U.S.C. § 4106, which pro­
vides for the training of employees with 1 year or more of continuous 
civilian service as a federal govemment employee, could not count the 
time spent working for Gallaudet College towards the 1 year require­
ment since, though the Department of Health, Education, and Welfare is 
charged with supervision of public business relating to it, under District 
of Columbia Code, Gallaudet is a private corporation and, except for cer­
tain insurance, health and retirement benefits, its employees are not fed­
eral employees. B-155751, September 17,1971. 

6. Military members 

The specific exclusion of members of the uniformed services from the 
Govemment Employees Training Act precludes use of appropriated 
funds for expenses of attendance at meetings of any member of the uni­
formed services during periods he is receiving active duty military pay 
and allowances under Title II of the Career Compensation Act of 1949, 
even though during such period the member is assigned to active duty 
with a civilian govemment agency which reimburses the miUtary ser­
vice for the member's pay and allowances. 38 Comp. Gen. 312 (1958). 

7. Authorization requirement 

a. Must be hi advance and in writing 

The requirement in 6 use. § 4108 that employees selected for training in 
nongovernment facilities shall, prior to such assignment for training, 
enter into written agreements hnplies an advance authorization for such 
training by an appropriate administrative official prior to the training. 
In the absence of authority for retroactive approval of such training, 
payment for training expenses of an employee who was undergoing 
training prior to both the request for and the administrative approval of 
the request for training must be denied. 40 Comp. (Jen. 12 (1960). 

b. Delegation of authority 

The authority to approve for payment on an individual basis expendi­
tures that were incuned in the administration of a training program 
established by the Selective Service System pursuant to 5 U.S.C. ^ 4101 -^ 
4119, and to establish criteria for payment, was delegated by the 

Page 8-2 GAO/OGC-91-6 CPLM — Compensation 



Chapters 
Other Provisions Pertaining to Employees 

Director of the Selective Service, and a directive to this effect was 
issued. This was permissible notwithstanding that neither the language 
of the Govemment Employees Training Act nor the implementing regu­
lations did not expressly provide for such delegation. Sections 4103, 
4109(a), and 4105(c) of 5 U.S. Code, in assigning to agency heads the 
responsibility for the establishment of training programs and for over­
sight of such programs, sanction the delegation of authority by agency 
heads in connection with the development and conduct of agency 
training programs. 51 Comp. Gen. 777 (1972). 

8. Agreements to continue in govemment service 

a. Generally 

Title 5 of the U.S. Code, § 4108 requires that an employee selected for 
training by, in, or through a nongovemment facility enter into a written 
agreement before assignment to training to continue in the service of his 
agency for a minimum specified period, and to repay the govemment for 
the additional expenses incurred by the govemment if he is voluntarily 
separated from the service prior to the end of the required period of 
service. 

b. Failure to fulfill obligated service 

A former employee was indebted to the govemment on account of his 
resignation in violation of a training agreement which required 18 
months of service with the Department of the Navy after completion of 
training. He contended that he should not have been retumed to a GS-7 
position when he qualified for a higher grade. However, since the debt 
resulted from his failure to serve the obligated period, and since he 
remained at work an insufficient period of time to be assigned duties 
warranting a higher classification, and since prior to eaming a Ph.D. he 
did not possess the required 1 year engineering experience at the GS-7 
level or education which would have qualified him for a higher grade, 
there is no basis for canceling the indebtedness. B-160977, June 2,1967. 

c. Waiver of repayment of training costs 

Under FPM Chapter 410, Subchapter 5-7.b, the head of an agency, or a 
representative, may waive in writing, in whole or part, training costs 
extended under 5 u.s.c. § 4108, whenever he finds that payment would 
be against equity or good conscience or against the public interest. The 
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FPM sets forth circumstances in which the head of the agency may use 
this authority. Also see 5 CFR. § 410.509(b). 

d. Transfer to another government agency 

A determination made before transfer of an employee not to require 
payment of training costs at the time of transfer to another govemment 
agency does not stop the obligation to serve under the conthiued service 
agreement at the new agency, FPM Chapter 410, Subchapter 5-7.b(2). See 
also 5 CF.R. § 410.509(a). 

e. Assumption of training costs by losing agency 

There is no authority for the assessment of training costs against an 
agency to which the employee transferred after receiving training, not­
withstanding that the benefit of the employee's training paid for by the 
losing agency mured to the gaining agency. 51 Comp. Gen. 419 (1972). 

f. Effect of reemployment 

The amount collected and deposited into the U.S. Treasury upon the 
failure of an employee to remain in govemment service for the tune 
required after training under an agreement pursuant to 5 use. § 4109 
was not refundable to the employee upon his reemployment. Recovery 
of the indebtedness was proper since the amount was collected prior to 
the determination to waive the mdebtedness, and was not enoneously 
received and covered into the Treasury so as to be available for refund. 
B-146111, July 6,1961. See also 40 Comp. Gen. 162 (1960). 

9. Prohibition against payment of overtime, holiday pay, and night 
differential 

a. Statutory authority 

The prohibition in 6 use. § 4109 against the payment of overtime, hol­
iday pay, and night differential during training courses precludes the 
payment of such premium compensation to employees during periods of 
training, even though the employees would otherwise be entitled to such 
pay, unless an exception is established by OPM. 48 Comp. Gen. 620 
(1969); 38 Comp. Gen. 262 (1968); 38 Comp. Gen. 363; 38 Comp. 
Gen. 404; and 39 Comp. Gen. 453 (1959). See also B-168528, January 2, 
1970. 
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b. Overtime 

(1) Holidays—Although employees who are in training on holidays are 
precluded under 5 u.s.e. § 4109 from receiving overtime or holiday pay, 
they are entitled to receive regular pay during periods of training. 
38 Comp. Gen. 262 (1958). 

(2) Compensatory time—In view of the restriction in 5 U.S.C. § 4109 
against payment of overtime, unless OPM establishes an exception, 
employees who are assigned to training courses for more than 40 hours 
in any week may not be granted compensatory time for the hours in 
excess of 40. The condition precedent to the granting of compensatory 
time in lieu of overtime under 5 use. § 5543, is qualification for over­
time under 6 use. § 6542(a). Furthermore, an employee may not be 
granted compensation at straight time rates for overtime training. 
39 Comp. Gen. 453 (1959). 

(3) Administratively uncontrollable overtime—Additional annual com­
pensation in lieu of premium pay which is authorized under 5 u.s.e. 
§ 5545(c) and received by employees who are to participate m training 
programs under the Govemment Employees Training Act is considered a 
type of pay in lieu of overtime, holiday, and night differential within the 
prohibition in 5 use. § 4109, such additional compensation may not be 
paid during training programs. 38 Comp. Gen. 404 (1958). 

(4) Exceptions to prohibition—The restriction in 5 u.S.e. § 4109 against 
payment of overtime for training does not preclude payment of overtime 
compensation for work in addition to the 40 hours of training performed 
in any workweek. 41 Comp. Gen. 477 (1962). 

The authority vested in the President to exempt agencies or employees 
from the restrictive provisions of the Govemment Employees Training 
Act may be viewed as authority for the exemption of certain employees 
from the premium pay prohibition in 6 u.s.c. § 4109(a)(1), in those cases 
where denial of premium pay would defeat the broad purposes of the 
act. 38 Comp. Gen. 363 (1958). See also 6 C.FR. § 410.602. 

(5) Overtime compensation for traveling to and from training—With 
respect to the payment of overtime compensation to employees when 
they are traveling to and from training courses, 5 use. § 4109(aXl), 
which prohibits the payment of premium compensation to employees 
during periods of training (except when specifically authorized by OPM) 
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does not prevent payment of overtime compensation to employees trav­
eling to and from places of training, provided that the conditions of 
5 u.se. § 6642(bX2) are met. B-166311, November 12,1968. 

c. Special training courses at night 

Customs patrol officers attended special training courses after 6 p.m. to 
train for situations that only occur at night. Although overtime or pre­
mium pay, holiday pay and night differential may not generally be paid 
to employees for time spent in training, 5 CF.R. § 410.601(bX2) estab­
lishes an exception for training at night for situations that occur only at 
night. In such circumstances, the agency does not have discretion to 
deny the premium pay under either the Fair Labor Standards Act or 
Title 6 of the United States Code. 68 Comp. Gen. 547 (1979). 

10. Foreign area allowance 

Although the allowances payable to employees in foreign areas may not 
in the strict sense be considered "salary" or "pay" as those words are 
used in 5 use. § 4109, which authorizes the head of each department to 
pay "all or any part of the salary, pay, or compensation" to employees 
in training programs, they may be considered to be within the broader 
term "compensation." Therefore, when employees are receiving training 
at a foreign post, the head of the department may authorize payment of 
all or any part of the allowances applicable to employees permanently 
stationed overseas, or he may authorize a per diem as for temporary 
duty, but not both such benefits. However, foreign area allowances may 
be paid in addition to transportation of dependents and effects. 
39 Comp. Gen. 140(1959). 

11. Post differential 

Under 5 use. § 4109, an employee who is authorized to receive training 
at an overseas location where a post differential is payable may, in the 
discretion of the head of the department, be paid all or part of the post 
differential which is additional compensation payable under 5 use. 
§ 5941, and also receive a per diem allowance during the period of detail, 
provided that such employee would be eligible for the post differential if 
the detail or assignment were in connection with the official duties of 
his position, as distinguished from training. 39 Comp. Gen. 140 (1959). 
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12. Subversive activities prohibition 

a. Statutory authority 

The prohibition in 6 use. § 4107(aXl) against the payment of funds 
whenever the nongovernment training facility teaches or advocates 
overthrow of the govemment of the United States by force or violence 
applies to individuals contracting with the govemment to provide 
training as well as to institutions. It, however, does not apply to indi­
vidual teachers or instmctors employed by institutions or to employees 
of government contractors where there is no contractual relationship 
between the govemment or the employee receiving the trahiing and the 
teacher or employee of the contractor. 38 Comp. Gen. 857 (1969). 

b. Enforcement 

A loyalty affidavit, certificate, or an express contractual warranty that 
the institution or individual fumishing training under the Govemment 
Employees Training Act does not teach or advocate the overthrow of 
the govemment of the United States by force or violence would be a 
proper means of enforcement of the subversive activities prohibition in 
6 u.s.e § 4107(a). 38 Comp. Gen. 867 (1959). 

c. Foreign organizations and individuals 

In making a determination whether the prohibition in 5 us.c § 4107(a) 
against the training of employees by, in, or through a nongovemment 
facility which teaches or advocates the overthrow of the govemment of 
the United States by force or violence, or by or through an individual 
whose loyalty is in doubt applies to foreign organizations and individ­
uals in foreign areas, the Department of Defense may delegate the 
authority granted agency heads by Executive Order No. 11,348, dated 
April 20, 1967, to determine the eligibility of a foreign govemment or an 
intemational organization to provide training to a major theater or local 
commander, subject to consultation with the Department of State and 
other appropriate federal agencies in the area, and may also provide 
that the eligibility of noncitizens may be determined from security files 
in the local or theater level since applying the procedures in 6 CF.R. 
§ 410.504 to determine security eligibility in the United States would be 
ineffective. 61 Comp. Gen. 199 (1971). 
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13. Related expenses 

a. Rental fee charged for use of equipment owned by employee 

A claim for $30 representing 2 months rental of a typewriter purchased 
and used by an employee of Intemal Revenue Service in a trahiing pro­
gram sponsored by csc was denied, notwithstandhig the fact that the 
costs for typing during the course were specifically authorized by 
written agency guidelines under 5 u.s.e. § 4118(a)(8), since there are no 
regulations authorizing a trainee to purchase a typewriter for this pri­
vate use and charge the govemment a rental fee for its use during a 
2-month training program. It is doubtful whether the purchase could be 
considered a necessary expense of training within the meaning of 5 U.S.C. 
§ 4109. B-176928, November 17, 1972. 

B. Details of Government 
Employees 

1. Statutory authority 

The head of an executive department or military department may detaU 
employees among the bureaus and offices of his department, except 
employees who are required by law to be exclusively engaged on some 
specific work. Such details may be made only by written order of the 
head of the department and may be for not more than 120 days. These 
details may be renewed by written order of the head of the department, 
in each particular case, for periods not exceeding 120 days. 5 u.s.e. 
§3341. 

2. Details to higher graded position for more than 120 days 

a. Temporary promotions after 120 days 

The Court of Claims in A. Leon Wilson v. United States, Ct. Cl. No. 324-
81C, October 23,1982, held that employees who were detailed to a 
higher graded position for over 120 days did not have a remedy of a 
retroactive temporary promotion under the Back Pay Act, 5 u.s.e. 
§ 6596, the detail statute, 5 u.s.e. § 3341, or the Federal Personnel 
Manual. 

A grade GS-3 employee, who claims that she was detailed to perform the 
duties of a grade GS-4 position for nearly 1 year, is not entitled to a ret­
roactive temporary promotion and backpay. The Court of Claims mled 
in Wilson v. United States, 229 Ct. Cl. 510 (1981), that employees have 
no entitlement under the applicable statute or regulations to temporary 
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promotions for overlong details. Winifred McCulley, B-229086, May 25, 
1988. 

As a result of the Wilson decision we reconsidered our earlier Turner-
Caldwell decisions and held that we would follow the Wilson decision 
and deny all pending and future claims under our Tumer-Caldwell line 
of decisions. Prior decisions or claims settlement issued before date of 
decision. May 25, 1982, pursuant to Tumer-Caldwell line of decisions 
will not be disturbed. 61 Comp. Gen. 408 (1982). 

An employee's claim for a retroactive promotion and backpay for a 
detail in 1976 and 1977 to a higher grade position is denied on the basis 
of Tumer-Caldwell III, 61 Comp. Gen. 408 (1982). The fact that the 
employee's agency lost or misplaced his claim for a considerable time 
does not constitute a basis for consideration of the claim after the 
holding in Tumer-Caldwell III that no further payments would be made 
to individuals detailed to higher grade positions for more than 120 days. 
Herbert M. DeLano, B-216752, November 14, 1984. See also Evelyn O. 
Cheeseboro, B-217830, August 29, 1985, and Edward R. Smith, 
B-219470, Novembers, 1986. 

b. Agency regulation and provisions of negotiated agreement 

Even though our Office follows the Wilson decision, an agency, by regu­
lation or collective-bargaining agreement, may establish a policy under 
which it becomes mandatory to promote employees detailed to higher 
grade positions. The violation of such a mandatory provision in a regula­
tion or agreement may be found to be an uiyustified or unwananted 
personnel action under the Back Pay Act, 6 use. § 5596. 61 Comp. 
Gen. 492 (1982). 

3. Details between executive agencies 

a. Performance of the same duties 

The detail of a civilian employee to the Public Health Service for a brief 
period, either on a reimbursable or nonreimbursable basis, for such 
duties as the Public Health Service might specify, was not legally objec­
tionable so long as the employee performed the duties on the same basis 
that duties would ordinarily have been performed by any civilian 
employee detailed from one department or agency to another under 
31 U.S.C § 686. However, if the employee were to be "detailed" to the 
Public Health Service, to perform he would be regarded as a reserve 
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officer in an active duty status and could not have been considered to be 
on detail from his civilian position. 41 Comp. Gen. 478 (1962). 

b. Requirement of written agreement 

In the absence of a written agreement in advance between two federal 
agencies operating under separate appropriations, the loan of employees 
between such agencies is regarded as an accommodation only for which 
no reimbursement or transfer of appropriations will be made for sala­
ries. Such nonreimbursable details of personnel do not fall under the 
constraints of 31 use. § 628, now 31 U.S.C. § 1301, (which requires that 
funds appropriated to the various govemmental agencies and instm­
mentalities be applied solely to the objects for which they are made and 
for no others), provided the employees so detailed are not required by 
law to be engaged exclusively upon the work for which their salaries are 
appropriated and provided the employees' services can be spared for 
the purpose of the details. 15 Comp. Gen. 32 (1935); 13 Comp. Gen. 234 
(1934); and 8-182398(1), March 29,1976. 

c. Nonreimbursable details barred 

Except under limited circumstances, nonreimbursable details of 
employees from one agency to another violate the law that appropria­
tions must be spent only for the purposes for which appropriated 
(31 U.s.c § 1301(a)), and such details unlawfully augment the appropria­
tions of the agencies using the detailed employees. To the extent that 
they are inconsistent with this decision, prior decisions such as 
13 Comp. Gen. 234 (1934) and 59 Comp. Gen. 366 (1980) will no longer 
be followed. Since this decision represents a change in our views on 
nonreimbursable details, it will apply prospectively. 64 Comp. Gen. 370 
(1985). 

Nonreimbursable details of employees from one agency to another or 
between separately funded components of the same agency will con­
tinue to be permissible where the details pertain to a matter similar or 
related to those ordinarily handled by the loaning agency and will aid 
the loaning agency in accomplishing a purpose for which its appropria­
tions are provided or when the fiscal impact on the appropriation sup)-
porting the detail is negligible. 64 Comp. Gen. 370 (1985). 
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d. Detail of military personnel to civilian agency 

(1) Prohibition against double compensation—Officers and enlisted per­
sonnel serving on extended active duty in the armed forces may not be 
employed during their off-hours in civilian positions which are paid for 
by appropriated funds. The enactment of the Dual Compensation Act 
did not change the longstanding mle that active military service is 
incompatible with concurrent federal civilian service. 46 Comp. Gen. 400 
(1966). See also 38 Comp. Gen. 222 (1958). 

Fee-basis medical services rendered to an eligible veteran for disabilities 
identified on an Outpatient Medical Treatment Identification Card by a 
military physician on active duty with the armed forces, who is engaged 
in a limited medical practice after hours with the permission of his com­
manding officer, could not be paid by the Veterans Administration in the 
absence of statutory authority under the mle that concunent federal 
civilian employment and active duty military service are incompatible. 
47 Comp. Gen. 505 (1968). 

4. Details under foreign assistance programs 

Members of the armed forces assigned to perform functions outside the 
United States under the Foreign Assistance Act of 1961, 22 us.c 
§ 2386(d), which authorized compensation, allowances, and benefits to 
assigned personnel at the rates provided for the Foreign Service Reserve 
and staff by the Foreign Service Act of 1980, 22 u.se. ̂  3901, 3662, and 
3963, may only be paid in accordance with section 625(dXl) of the 1961 
Act in the absence of statutory exemption to the extra allowance restric­
tions of 5 u.s.e § 5536. Therefore, the right of commissioned personnel of 
the United States Coast Guard assigned to programs under the Foreign 
Assistance Act to their pay and allowances is suspended during the 
period of the assignment and they may only receive the compensation, 
allowances, and benefits prescribed for the Foreign Service Reserve and 
staff 42 Comp. Gen. 296 (1962). 

5. Details of Public Health Service employees 

a. Employee benefits 

Although Public Health Service employees detailed to state, municipal, 
and other nonprofit institutions under 42 u.s.c. § 215 may continue to be 
paid from federal appropriated funds and to retain all federal employee 
benefits, when detailed and placed in leave-without-pay status. 
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employees are entitled only to federal employee benefits prescribed in 
42 use. § 216(d)—basic pay, promotion, retirement, injury or death 
compensation, and benefits provided in 42 us.c. § 213—but they are not 
entitled to annual and sick leave (5 u s e ^ 6301 - 6312), a 40-hour 
workweek (5 us.c § 6101), and overtime and holiday pay (6 u.s.c. 
^ 5542 and 5646). The entitlement to retum to the federal service 
without loss of or detriment to the detailed employees' status as federal 
employees did not create entitlement to retain all rights and benefits of 
federal employees during leave-without-pay period. 43 Comp. Gen. 611 
(1964). 

b. Payment of state license fees 

State license fees imposed on medical doctors employed by the Public 
Health Service who were detailed to states or local health agencies may 
not be reimbursed to employees detailed to carry out state functions, 
absent statutory authority for use of federal funds to defray the cost of 
license fees. Title 42 of the U.S Code § 215, although authorizing the 
detail of personnel and providing for the use of appropriated funds and 
credit for state service as though performed for the Public Health Ser­
vice, does not include authority for payment of license fees. 46 Comp. 
Gen. 695(1967). 

c. Local holidays 

Employees of the Public Health Service detailed to state, municipal, and 
other nonprofit institutions, pursuant to 42 U.S.C. § 216, who are paid by 
the federal government may be excused from duty on state or local holi­
days on which normal duties may not properly be performed. However, 
if they are required to work on such holidays, even though other federal 
employees similarly situated may have been excused, there is no 
authority for the payment of extra compensation to them, and, although 
employees excused from work on a state or local holiday need not be 
charged leave, if the employees are not excused they are only entitled to 
their regular compensation. 43 Comp. Gen. 611 (1964). See also 
17Comp. Gen. 298(1937). 

6. Intergovemmental Personnel Act 

a. Assignment of federal employees 

An employee of an executive agency assigned to a state or local govem­
ment is deemed, during the assignment to be either (1) on detail to a 

Page 8-12 GAO/OGC-91-6 CPLM — Compensation 



Chapter 8 
Other Provisions Pertaining to Employees 

regular work assignment in his agency or (2) on leave without pay from 
his position in the agency. In either case he remains an employee of his 
agency. The assignment may be made with or without reimbursement by 
the state or local govemment for the travel and transportation expense 
to or from the place of assignment and for the pay of the employee 
during assignment. Any reimbursements are credited to the appropria­
tion of the agency used for paying the travel and transportation 
expenses or pay. 

In the event the rate of pay of an employee so assigned and on leave 
without pay is less than what he would have received on his regular 
assignment with the agency, he is entitled to receive supplemental pay 
from the agency for the difference between the state and local govem­
ment rate and the agency rate. He is also entitled to annual and sick 
leave, continuation of his insurance, crediting of the period of his assign­
ment toward periodic step increases, retention, and leave accmal pur­
poses, and, upon payment into the civil service retirement and disability 
fund or other applicable retirement system of the appropriate per­
centage of his pay, to treat his service during that period as service of 
the type performed in the agency immediately before his assignment. 
Further, he is entitled to credit such outside service as federal service 
and to consider his state and local govemment pay as federal wages. 
However, the employee may not receive continuation of his insurance, 
credit of the period of assignment toward periodic step increases, reten­
tion, and leave accmal, and treatment of his service during his assign­
ment as service of the type performed in the agency immediately before 
his assignment, on the basis of service during the assignment for which 
he elects to receive benefits under any state or local govemment retire­
ment or insurance law or program which OPM determines to be similar. 
An employee who elects to receive benefits from a state or local govem­
ment may not receive a retirement annuity from the federal govemment 
and benefits from the state or local govemment for an iiyury or disa­
bility to himself covering the same period of time. 6 use. § 3373. 

b. Assignment of state employees 

(1) Generally—An employee of a state or local government who is 
assigned to a federal agency may either (1) be appointed without regard 
to the statutory provisions goveming appointment of the competitive 
service for the agreed period of the assignment or (2) may be deemed to 
be on detail to the federal agency. An employee given an appointment is 
entitled to the pay accorded a federal employee and is deemed to be an 
employee of the agency for all purposes except retirement annuity, life 

Page 8-13 GA0/0GO91-6 CPLM — Compensation 



Chapters 
Other Provisions Pertaining to Employees 

insurance, and health insurance. A state or local govemment employee 
on detail to a federal agency is not entitled to pay from the agency, 
except to the extent that the pay received from the state or local govem­
ment is less than the appropriate rate of pay which the duties would 
warrant under applicable pay provisions. The employee on detail is 
deemed to be an employee of the agency for certain specified purposes, 
and is subject to regulations as prescribed by the President. Such detail 
may be made with or without reimbursement by the agency for the pay, 
or part thereof, of the employee during the period of assignment. 5 u.s.e. 
§ 3374. 

In the event a state or local govemment fails to continue the employee's 
contribution to state or local govemment retirement, life insurance, and 
health benefits plans for a state or local govemment employee; who is 
given an appointment in a federal agency, the employer's contribution 
may be made from the appropriations of the federal agency concemed. 
5 u.s.e. § 3374(e). 

(2) Payment of per diem to achieve pay comparabUity—A state 
employee who was detailed under 5 use. ^ 3374 - 3376 to a federal 
agency was paid per diem authorized by assignment agreement while 
not traveling, purportedly to bring his salary to a level comparable with 
federal employees. Title 5 of the U.S. Code, § 3374(c)(1) states that a 
state or local govemment employee who is detailed to an executive 
agency "is not entitled to pay from the agency." Thus, that portion of 
assignment agreement purporting to grant per diem for the purpose of 
supplemental salary was without legal effect. B-185496, August 26, 
1976. 

(3) "Pay" reimbursement to state and local govemments—When a state 
or local goveminent employee is detailed to a federal agency, 5 us.c. 
§ 3374(c) authorizes the federal agency to reimburse the state or local 
govemment for all or part of the "pay" of the employee. Such reim­
bursement may include fringe benefits, such as retirement and life and 
health insurance, but may not include the cost of negotiating an assign­
ment agreement required under 5 CF.R. § 334.106, nor the cost of pre­
paring payroll records or assignment reports prescribed under 5 CF.R. 
§ 334.106. 54 Comp. Gen. 210 (1974). 

The federal employee pay limitation imposed by 5 u.s.e. § 5308 is not 
applicable to reimbursements to state and local govemments for "pay" 
of employees detailed to federal executive agencies under 5 us.c § 3374. 
Reimbursement for such details is made under 5 U.S.C § 3374(c) and not 
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under the statutory pay system to which the limitation applies. Such 
reimbursement is not pay to a federal employee, but is repayment to a 
state or local agency for the cost of participation in the program. 
B-157936, March 18,1976. 

A university paid $12,000 to a faculty member for consulting fees that 
he lost when he was detailed to the IDepartment of Energy under 6 U.S.C 
§ 3374. Before his detail, the employee was regularly paid consulting 
fees by a private corporation on 1 business day off per week granted by 
the university for that purpose. The fee is regarded as part of that 
faculty member's academic pay and the university's payment of such 
fee may be reimbursed by the Department of Energy under 5 u.s.e. 
§ 3374(c). B-192438, June 13,1979. Compare B-195393, August 10, 
1979, holding that under the Intergovemmental Personnel Act (IPA), the 
Department of Commerce may not reimburse the American Graduate 
School of Intemational Marketing $5,000 representhig a "cost-of-living 
difference" for an assignee. Cost-of-living differential is not considered 
£m item of pay which may be reimbursed by an executive agency to an 
institution of higher education under 5 u.s.c. § 3374(c). 

(4) Retirement fund contributions—Under 6 u.s.c § 3374(c) a federal 
agency which appoints a state or local government employee may pay 
the employer's contribution to his state or local retirement plan if the 
state or local govemment fails to make such payments for the period of 
his federal assignment. In the absence of any agreement by the agency 
to pay interest on the employee's state retirement contribution, the 
agency is not obligated to pay such interest charge. B-192415, March 1, 
1979. 

C. Rights Reserved Upon 
Transfer to Intemational 
Organizations 

1. Statutory authority 

The head of any federal agency is authorized to detail, for a period not 
exceeding 5 years, an employee of his agency to an mtemational organi­
zation which requests services, except that under special circuinstances, 
where the President determines it to be in the national interest, he may 
extend the 5-year period for up to an additional 3 years. A detail is 
defined to mean the assignment or loan of an employee to an intema­
tional organization without change of position from the agency by which 
he is employed to an intemational organization. 5 u.s.c. § 3343. 

Page S-16 GAO/OGC-91-6 CPLM — Compensation 



Chapters 
Other Provisions Pertaining to Employees 

2. Entitlement to pay and other allowances 

Under 5 use. § 3582 an employee who is detailed for service with an 
intemational organization continues to receive compensation, 
allowances, and benefits from funds available to that agency and retains 
coverage by the retirement, life insurance, health benefits (if proper 
payments are made), employees' compensation, leave acts and definitive 
reemployment rights with his agency. B-135075, May 10, 1968. 

3. Travel and transportation expenses specifically excluded 

The travel and subsistence expenses, transportation of household 
effects and leave are not considered to be monetary benefits; therefore, 
reimbursement is not authorized to an employee who transfers to an 
intemational organization. 5 CF.R. § 352.310(a)(3) (1973) and B-181853, 
August 23, 1976. 

4. Entitlement to relocation allowances upon return to regular agency 

The Agriculture Research Service, which planned to reemploy a former 
employee in Georgia, who was separated in Texas to accept a position 
with an international agency overseas, when his contract expired, was 
allowed to issue an order transfening the employee from Texas to 
Georgia. Payment of travel expenses was allowable, temporary quarters 
and subsistence expenses were allowable, and transportation expenses 
for household effects were reimbursable, as these determinations 
accorded with the provisions of then-applicable Bureau of Budget Cir­
cular No. A-56 and with 5 U.S.C. §§ 3581 - 3684, for reemployment rights 
in such cases. However, expenses involved in the sale of a former Texas 
residence were not allowable since the employee's actual family resi­
dence had been established in Austria. B-166678, May 23, 1969. 

5. Detail versus transfer of employee 

A distinction is made between those employees detailed to intemational 
organizations and those who are transfened. Detailed employees remain 
on the government rolls and receive pay as being in the service of the 
United States. Those transferred are guaranteed that their pay will not 
be less than if they had remained on the government rolls, but such 
guarantee is effective only upon condition of reemployment. Should an 
employee while serving with an intemational organization eam as much 
or more than he would have eamed as a federal employee, no payment 
under the guarantee would be required. If he earns less without being 
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reemployed, no payment would be authorized. 50 Comp. Gen. 173 
(1970). 

6. Reemployment rights 

A federal employee who transfers to an international organization under 
6 u.s.c § 3582, is an employee of the intemational organization, not of 
the federal government, but has reemployment rights with the federal 
govemment if application is made within 5 years, or any authorized 
extension, after entering employment with the intemational organiza­
tion. If an individual should fail to exercise his reemployment right 
within the stated time period, then all entitlements between him and the 
United States govemment are severed. B-181853, August 23,1976. 

Under 5 U.S.C. § 3581(3) an intemational organization is defined as a 
"public intemational organization or intemational organization prepara­
tory conunission in which the Govemment of the United States partici­
pates." Thus, a former AID employee who transferred to the 
Intemational Labor Organization (ILO) and whose period of employment 
expires on December 15, 1977, may not retain reemployment rights and 
other entitlements if his employment with the iiP is extended since the 
United States terminated its participation in November 1977. B-135076, 
December 12, 1977. 

7. Grade promotions 

An employee on detail to an intemational organization is considered to 
be an employee of the agency for general administrative purposes, thus 
an agency may grant promotion to an employee while he is on such 
detaU. B-135075, May 10, 1968. 

D. Restoration After 
Military Service 

1. Statutory authority 

Title 5 of the U.S. Code, § 3661 provides that an employee as defined by 
5 u.s.e. § 2105, who is ordered to active duty or to duty as a reserve of 
the armed forces or member of the National Guard is entitled, on release 
from duty within the time limits specified in 38 U.S.C. ^ 2021 - 2026, to 
be restored to the position that he held at the time he was ordered to 
duty. The right to restoration given by 6 U.S.C. § 3551 is a right separate 
from and in addition to the restoration rights given former employees by 
38 U.S.C. §§ 2021 - 2026 and the right given by 5 u.se. § 3551 is not 
defeated by the length of time the former employee has been in military 
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service. Further, the responsibility of reinstating eligible individuals is 
that of the head of the department or agency involved. 43 Comp. 
Gen. 439(1963). 

2. No vacancy at place from which furloughed 

a. Payment of travel and transportation expenses 

Upon the retum of a civilian employee from military duty, where no 
appropriate vacancy exists in the particular agency at the place from 
which he was furloughed to enter the armed forces, the employee may 
be regarded as restored at that place for the purpose of paying travel 
and transportation expenses in connection with his transfer from the 
place of restoration to the place where a suitable vacancy was available 
hi the same agency. 25 Comp. Gen. 786 (1946); 26 Comp. Gen. 293 
(1945); B-176982, December 14, 1972; and B-170987, December 14, 
1970. 

b. Appomtment to a different position 

A postal employee was given a temporary indefinite appointment 
pending establishment of a substitute clerk-carrier register. He resigned 
upon his induction into the Army. Upon his retirement from the Air 
Force he received a probationary appointment and reinstatement in a 
different position in the Postal Service. His claim for a higher salary rate 
was properly disallowed. The question of whether a veteran has been 
restored to a position within the meaning of 38 us.c ^ 2021 - 2026 is 
for determination by the administrative agency, jointly with OPM. AS the 
Postal Service determined that the veteran was not entitled to reemploy­
ment rights upon reemployment to a different position, that determina­
tion was bmding upon this Office. B-159926, September 27, 1966. 

c. Effect of relinquishment of reserve status 

An employee who, while on active duty as a reserve officer in the naval 
service, voluntarily accepted a commission in the regular Navy was held 
to have relinquished his reserve status and was, therefore, no longer 
entitled to benefits under 5 us.c § 3551 which provides for reemploy­
ment of government employee members of the Reserves or National 
Guard upon release from active duty. 41 Comp. Gen. 680 (1962). 
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3. Restoration under 38 use. §§ 2021 - 2026 

a. Erroneous refusal by agency to restore 

After completing military service, an employee was denied restoration 
to the position he had formerly held in violation of his statutory right. 
Upon restoration, he may avail himself of the remedy provided by the 
Back Pay Act of 1966, 5 use. § 5596, for the period that restoration was 
withheld upon determination that the agency's failure to restore him 
was erroneous. B-158925, July 16, 1968. 

b. Failure to apply for restoration within statutory period 

An employee of the General Services Administration who had been 
serving under a temporary appointment, was ordered to active duty on 
June 24, 1951, and was separated retroactive to June 23,1951, on 
June 9,1961, was not entitled to reemployment rights and benefits 
under 38 U.S.C. §§ 2021 - 2026, since he was retired from active duty on 
June 4,1960, by reason of physical disability and the record did not 
indicate that an attempt was made to obtain a release within the statu­
tory time limitation. Therefore, the employee was paid in a lump sum 
for annual leave previously eamed at the rate at which it was earned, 
sick leave was noncreditable since there was no reemployment within 3 
years after release from active duty, and the employee's military service 
was not creditable as civilian service since he was not regarded as 
having been in a furlough status during that period. B-162148, 
October 5,1967. 

4. Salary entitlement upon restoration 

a. Promotion rights while in military service 

An Intemal Revenue Service examiner on military leave who, through 
administrative error, was not considered for waiver of the time-in-grade 
restriction under the Whitten Amendment, 5 use. § 3101 note, incident 
to offered conversion from examiner to attomey position, was entitled 
to have his promotion date changed to September 22, 1968, with acyust­
ments in step increase dates, despite the general prohibition against ret­
roactive ac^ustment of a personnel action which would result in 
additional compensation. Under 38 u.s.c §§ 2021 - 2026, 6 use. 
§ 5335(b), and OPM regulations, it is mandatory for an employee who is 
absent in military service to be considered for promotion, and if eligible, 

Page 8-19 GAO/OGC-91-6 CPLM — Compensation 



Chapter 8 
Other Provisions Pertaining to Employees 

to be promoted on the same date as he would have been had he 
remained in his civilian position. B-172077, April 7,1971. 

E. Settlement of Accounts 
of Deceased Officers and 
Employees 

1. Statutory authority 

Payments of unpaid compensation due deceased civilian employees of 
the federal government to beneficiaries or to proper claimants in accor­
dance with the order of precedence contained in 5 use. § 6582, may be 
made by the employing agency without reference to GAO. However, a 
claim for any such payment must be submitted to the Claims Group, 
GAO, for a(^udication when doubt exists as to (1) the amount of validity 
of the claim, or (2) the person or persons properly entitled to payment. 
B-143966, June 29,1961. 4 GAP Manual for the Guidance of Federal 
Agencies, ^20 .1 -20 .2 . 

The disposition of the unpaid compensation of a federal employee is 
govemed exclusively by federal statute and regulation. Under federal 
law, entitlement to such unpaid compensation vests in the beneficiary 
designated by the employee, notwithstanding any competing claims that 
may be presented by others not so designated who claim entitlement on 
the basis of local laws or court orders. Hence, in the case of a Depart­
ment of Energy employee who named his father as his beneficiary, the 
father became entitled to the unpaid compensation due the employee at 
the time of his death, rather than the employee's widow who claimed 
entitlement to the unpaid federal compensation on the basis of a state 
court order issued in divorce proceedings. Chester F. Dean, B-227728, 
March 23, 1988. 

2. Beneficiary designation 

a. Designation of other than statutory beneficiary 

The executor of the will of a deceased federal employee who did not file 
a designation of beneficiary to receive his unpaid compensation upon 
death was not entitled to payment in preference to the decedent's 
adopted son notwithstanding the executor's status as principal benefi­
ciary under the will. Section 6582 of Title 5, U.S. Code, which governs 
the distribution of unpaid compensation due govemment employees, 
requires that designations of beneficiaries be filed with the employing 
agency. B-150308, December 12, 1962. See also B-172540, May 28,1971. 
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b. Unnecessary for relationship to employee to exist 

Under 5 U.S.C. § 5582, an employee may designate any person or persons 
as beneficiary. The term "person or persons" includes a legal entity or 
the estate of the deceased employee. 4 GAO Manual for the Guidance of 
Federal Agencies § 19.2. 

c. Error in names 

The claimant, the cousin of a deceased Army employee, who contended 
that the beneficiary "Mary E. Sanchez, cousin," designated by the 
employee to receive the unpaid compensation due at the time of his 
death was actually the claimant, Mary E. Santos, who resided at the 
address shown for the beneficiary on the designation form. Her claim 
may not be paid in the absence of a determhiation by a court of compe­
tent jurisdiction that the name of the beneficiary shown was in error 
and that the intent was to designate the claimant, in view of the fact 
that the employee's former wife at one time was known as Mary 
Sanchez and was referred to as a cousin by the employee after their 
divorce. B-147549, November 22,1961. 

A deceased govemment employee inconectly listed the name of the 
person that he desired to receive part of any compensation due him at 
death. However, other evidence clarified the employee's intent as to the 
intended beneficiary and the intended beneficiary is entitled to pay­
ment. B-182519, July 2, 1975. 

d. Necessity for designation to comply with statute 

Even if a court should declare the written statement left on the evening 
of death to be the last will and testament of a deceased federal 
employee, such decision would not satisfy the statutory requirements of 
designation of beneficiary under 5 use. § 5582, since the statute 
requires the designation by an employee to be in writing and filed with 
the agency prior to the employee's death. B-154278, June 11,1964. 

e. Distinction from designation of beneficiary under FFGU 

A deceased federal employee did not designate a beneficiary to receive 
her unpaid compensation due at death, in accordance with 5 us.c 
§ 5582(b). The employee's aunt may not be paid this compensation, even 
though she is designated beneficiary under the Federal Employees' 
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Group Life Insurance program (FEGLI), since the latter designation is dis­
tinct from the designation of a beneficiary to receive unpaid compensa­
tion. Under the terms of 5 use. § 6582(b), the employee's widower, from 
whom she was separated, was entitled to this compensation. B-178403, 
June 5, 1973. 

f. Surviving spouse as designated beneficiary 

(1) Rights of common-law widow—Claim of the sister of a deceased 
civilian employee for unpaid compensation due the decedent who had 
not designated a beneficiary but who was survived by a common-law 
widow, may not be allowed. Under 5 U.S.C. § 5582, when no beneficiary 
has been designated, payment is to be made to the widow. Furthermore, 
unpaid compensation of a deceased federal employee does not become 
part of the estate of the decedent unless there is no designated benefi­
ciary, spouse, children or their issue, or parents. B-130743, 
November 30, 1962. See also B-176195, April 26,1972. 

The disposition of the unpaid compensation of a deceased federal 
civilian employee is govemed by the order of precedence in 5 use. 
§ 5582(b) (1982). Where a claimant has sufficiently established that she 
had a common-law marriage with the employee and thus was his widow, 
this determination places her in a higher order of precedence than the 
employee's children for claiming unpaid compensation. Leroy Chase, Jr., 
B-226914, September 9, 1988. 

A claimant who asserts that she is the common-law wife of a deceased 
employee may not collect his unpaid compensation since no common-law 
maniage has been established and it is unclear whether the deceased 
employee believed himself to be or held himself out as married. Bemice 
Webb Becks, B-227483, October 23, 1987. 

(2) Claim of widow or widower—Under Califomia law, the legal rela­
tionship between husband and wife is not terminated by the interlocu­
tory divorce decree. It is terminated only by the expiration of the 
statutory waiting period and entry of final judgment. Therefore, as the 
ceremonial marriage of the claimant and the decedent occurred prior to 
entry of final judgment (no later evidence of validation of the marriage 
having been presented), the claimant was not the decedent's lawful 
widow and there was no basis for allowance of the claim for unpaid 
compensation due the deceased employee, settlement having been made 
in favor of his children under the order of precedence contamed in 
5 u.s.e § 5582. B-173414, July 30,1971. 
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Deceased employee, James A. Smalls, entered into ceremonial marriage 
with Juanita Stephens on March 1,1955, in South Carolina, and there is 
no record of divorce between James and Juanita in that jurisdiction. 
James Smalls entered into ceremonial maniage with Susie (now Susan) 
Wright on March 12,1959. Although second marriage is presumed to be 
valid, such presumption is rebutted by showing that there is no record 
of divorce between James and Juanita. Under South Carolina law, all 
marriages contracted while either of the parties has a former wife or 
husband living are void. Hence, James's marriage to Susan is void, and 
she is not the legal widow of the deceased employee, and is not entitled 
to payment of his unpaid compensation. James A. Smalls, B-212148, 
July 23,1984. 

(3) Effect of separation agreement—A separation agreement does not 
divest a wife of her right to unpaid compensation in the absence of the 
designation of another beneficiary. B-169560, June 3, 1970. 

(4) Beneficiary charged with decedent's death—A husband who entered 
a plea of guilty to first degree manslaughter in connection with the 
death of his wife—a former federal employee in the state of Ohio—was 
not entitled to the unpaid compensation due the decedent. The policy 
goveming payment pursuant to 5 u.s.e. § 5682, prescribing the order of 
precedence for the payment of money due a deceased employee, is that 
payment will not be made to a person otherwise entitled if such a person 
participated in the death of the employee, in the absence of evidence 
establishing that there was not felonious intent on his part. 51 Comp. 
Gen. 483 (1972); B-193743, September 28,1979. 

(5) Change of beneficiary received by agency after death of employee-
Where the designation of the widow as sole beneficiary was not received 
by the employing agency until after the employee's death, the widow 
was not entitled to unpaid compensation due the employee at time of 
death, notwithstanding allegations that previously designated persons 
were not legal heirs and the employee's will named her as beneficiary. 
Title 5, U.S. Code, § 6682 provides that the employing agency must 
receive the designation prior to the employee's death and that payment 
to the designated persons bars recovery by any other person. B-167363, 
August 12, 1965. 

(6) Death of beneficiary before the death of employee—Where the wife, 
who was the designated beneficiary, died before the employee, the des­
ignation was ineffective by operation of law upon her death. No rights 
to compensation which would later become due upon death of the 
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employee vested in the wife or her heirs or estate. Therefore, even 
though the employeie did not cancel or change the beneficiary designa­
tion after his subsequent marriage, his surviving wife, rather than the 
children of his deceased wife, became entitled to the unpaid compensa­
tion upon his death. 41 Comp. Gen. 431 (1962). 

(7) Death of beneficiary after the death of employee—A claim by the 
administratrices of the deceased beneficiary of a deceased employee for 
money due the employee at his death was allowed as the beneficiary 
died.after her husband. Under 6 u.s.c. § 6582(b), if the person entitled to 
payment of money due the deceased employee survives the deceased 
employee, the right to payment vests in that person. If she should there­
after die before payment is accomplished, that right passes to her estate 
or to her heirs-at-law as the case may be. B-162287, August 25,1967. 

(8) Prohibition against beneficiary to waive statutory right—A claimant 
who stated that the deceased employee was his legal wife and who relm-
quished his claim in favor of his step)-daughter was allowed compensa­
tion due the decedent as widower. Section 6682, Title 5 of the U.S. Code, 
which established the order of precedence to unpaid compensation, does 
not permit a survivor of higher order of preference, such as the wid­
ower, to waive his statutory right in favor of a child of the decedent. 
B-156732, May 24,1966. 

g. Other legal beneficiaries 

(1) Sufficiency of evidence—A claim for the unpaid compensation of a 
deceased employee filed by his daughter on behalf of herself and her 
brother and sister of the whole blood was previously denied because of 
insufficient evidence that they were the legal beneficiaries of the 
claimed pay and that they constituted the entire class of individuals 
entitled to the payments. Joe Marvin (Deceased), B-207143, 
December 30, 1982. Although the issues then m doubt are unresolved, 
the other potential beneficiaries have failed to file claims for the unpaid 
compensation within 3 years of the former employee's death. Under the 
mle stated at 4 C.F.R. § 33.6(d) payment of the claim may be issued to the 
deceased employee's children on whose behalf the claim has been filed. 
Joe Marvin (Deceased), Reconsidered, B-207143, December 26, 1984. 

(2) Failure of beneficiary-husband to claim unpaid compensation—The 
mother of the deceased employee was advised that under 6 u.s.c. § 5582, 
GAO was prohibited from authorizing payment to her unless it could be 
established by competent evidence that her daughter's husband was 
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either divorced from or had predeceased her daughter. Where reason­
able and diligent efforts had been made without success to establish the 
existence or death of the husband, settlement for the amount of unpaid 
compensation due upon the death of the decedent was issued in favor of 
the mother. The mere possibility of the husband's existence should not 
foreclose entirely the entitlement of those whom Congress has desig­
nated as next in the order of precedence. B-173574, November 2,1971. 
See also B-168930, June 16,1970. 

(3) Illegitimate children—In light of decisions of the United States 
Supreme Court and lower federal court decisions, any distinction 
between "legitimate and illegitimate" children for purposes of receipt of 
federal benefits, including unpaid compensation, has been abrogated. All 
prior Comptroller General decisions which held contra will no longer be 
followed. 64 Comp. Gen. 868 (1975). 

(4) Dual claims—lack of sufficient evidence of entitlement—The claims 
of his mother and alleged son for unpaid compensation due a deceased 
civilian employee are too doubtful to be allowed without resolution by a 
court of competent jurisdiction. The alleged son's claim is higher on the 
statutory list of distribution; however, his status as son is based on a 
document executed by the deceased in El Salvador recognizing him as 
the deceased's son, and other information of record makes his status as 
biological son questionable. Estate of John A. Thomas, 68 Comp. 
Gen. 284(1989). 

(5) Effect of bankmptcy judge's order—At the time of his death an 
employee was subject to a wage eamer's plan under Chapter XIII of the 
Bankmptcy Act. The bankmptcy judge issued an order requiring unpaid 
compensation due the employee at the time of his death to be paid to the 
tmstee of the plan. The agency had also received a claim for unpaid 
compensation under 5 u s e § 5582 from surviving children. The order of 
the bankruptcy judge may not be followed since there is no waiver of 
sovereign immunity sufficient to permit enforcement of the order 
against the United States in the face of the competing claim based upon 
a specific statutorily granted right. 58 Comp. Gen. 644 (1979). 

h. Compensation payable 

(1) Day of death—Compensation is payable for the day of death where 
the employee was in a pay status immediately prior to his death. 
25 Comp. Gen. 366 (1945). In the case of a substitute postal employee 
who worked only when called and who was on sick leave on May 31, 
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1962, the day preceding his date of death, his salary was allowed for a 
full day for June 1,1962, in view of the administrative report that the 
employee would have been canied in a sick leave status, on that day 
had not death intervened. It is reasonable to assume that an employee in 
a pay status immediately before his death would have continued in such 
a status had not death intervened; therefore, his beneficiary is entitled 
to compensation for the day on which the employee's death occuned. 
B-149836, September 20,1962. 

(2) Unused compensatory time—Where, for reasons beyond his control, 
an employee's compensatory time in lieu of overtime remains unused at 
the time of his death, payment at the overtime rates may be made 
therefor to his beneficiary pursuant to 6 use. § 5582. 31 Comp. Gen. 245 
(1952). 

(3) Donated annual leave—death of employee—Under the Temporary 
Leave Transfer Program for fiscal year 1988, the retroactive substitu­
tion of donated annual leave for leave without pay after the death of a 
leave recipient was improper. Any unused donated leave remaining to 
the credit of a leave recipient after his death should have been restored 
to the leave donors. Harold A. Gibson, 68 Comp. Gen. 694 (1989). 

(4) Setoff of indebtedness—Where a deceased employee was found to 
have obtained over $64,000 from the govemment through falsified 
purchase orders and invoices, the indebtedness may be collected from 
unpaid salary and accrued annual leave. The government's right of 
setoff is founded upon the common-law right of a creditor to apply 
amounts due a debtor to liquidate the indebtedness. B-190291, 
January 3,1978. 

F. Payments to Missing 
Employees 

1. Statutory authority 

Under 5 u.s.c. §§ 6561 - 5670, the Missing Persons Act, an employee in a 
missing status is entitled to receive or have credited to his account, 
during the period he is in a missing status, the same pay and allowances 
to which he was entitled at the beginning of such period or may become 
entitled thereafter. An employee in a missing status on or after 
January 1,1965, may elect either to receive payment for annual leave 
which accmed to his account on or after January 1, 1965, but which 
was forfeited because he was unable to use such leave by virtue of his 
missing status, or to have such annual leave restored to him and 
credited to a separate leave account. 5 u.s.e. § 5662(a). 
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2. Termination of entitlement 

Entitlement to pay and allowances ends on the date of (1) receipt by the 
head of the agency concemed of evidence that the employee is dead or 
(2) a determination of death made after review by the agency and the 
lapse of 12 months in a missing status. 5 u.s.e. § 5662(b) and B-163944, 
May 23, 1968. 

3. Finality of administrative determination 

A determination of an employee's entitlement under the Missing Persons 
Act by the head of an agency is conclusive in accordance with 6 use. 
§ 5566. Where an agency head determined that an employee was inter­
mittent or native labor casually hired and, therefore, ineligible for bene­
fits under the act, GAO had no authority to reconsider the matter. 
B-157343, August 17, 1965. However, the conclusiveness of such a 
determination does not extend to decisions as to whether a particular 
type of pay or allowance is properly includable under the act. 27 Comp. 
Gen. 205(1947). 

4. Court concurrence with agency death determination 

A claim made under the Missing Persons Act, 5 use. §§ 6661 - 5570, 
may be paid since the employing agency made a determination of death, 
which is supported by the findings of a court of competent jurisdiction, 
and such finding is conclusive on all other agencies. Estate of Ms. Sharon 
Z. McCully, 67 Comp. Gen. 576 (1988). 

5. Overtime compensation . 

A civilian employee is entitled to overtime compensation based on the 
amount of overtime compensation received prior to entering a missing 
status, if such compensation was part of his regularly scheduled pay 
and allowances and such overtime compensation would have continued 
throughout his missing status period. This is so even though the office to 
which the employee was assigned had been disestablished. However, 
where overtime was not a part of the employee's regularly scheduled 
workweek, the employee is not entitled to overtime compensation unless 
he became entitled to it thereafter. Such entitlement would be based on 
the overtime performed by his replacement or the average overtime per­
formed by employees in his unit. 55 Comp. Gen. 147 (1975). See also 
Chapter 4 of this title. 
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6. Post allowance 

Foreign Service Officer, who was held captive for 7 years in Vietnam, 
seeks payment for station per diem and travel per diem under Missing 
Persons Act, 6 use. §§ 5661 - 6570. The military term "station per 
diem" under the Missing Persons Act may be equated with a civilian 
post allowance. Therefore, if he was receiving a post allowance at the 
time of capture, that allowance may be continued for 90 days. However, 
travel per diem may not be allowed under Missing Persons Act. 
B-159399, October 14, 1981. 

7. Living quarters allowance 

Foreign Service Officer seeks a living quarters allowance under the 
Missing Persons Act, 5 u.s.e. ̂  5561 - 6570, for 7-year period he was 
held captive in Vietnam. Since civilian employees in Vietnam were pro­
vided either govemment quarters or a living quarters allowance, we 
conclude that a living quarters allowance may be paid for 7-year period' 
he was held in captivity. B-169399, October 14,1981. 

8. Inflation acyustments 

Foreign Service Officer who is entitled to the continuance of certain pay 
and allowances under the Missing Persons Act, 5 U.S.C. ^ 5561 - 5570, 
may not receive currency and inflation adjustments or interest on 
amounts due him in the absence of specific statutory authority. 
B-159399, October 14, 1981. 

G. Conflict of Interest 
Statutes 

1. Statutory authority 

Title 18, U.S. Code, ̂  201 - 224, m general, 

prohibits-federal employees from receiving compensation for any ser­
vices rendered or to be rendered by the employee or another in relation 
to any proceeding, application, request for a mling or other determina­
tion, charge, accusation, anest, or other matter in which the United 
States is a party; 
prohibits such employees from appearing as agent or attomey on behalf 
of anyone in a proceeding in which the United States is a party; ^ ^ 
disqualifies former officers and employees from participating in m a t t e r s ^ ^ 
connected with their former duties or official responsibilities; ^ ^ 
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prohibits a government employee from having any present or prospec­
tive financial interest in govemment decisions in which he participates; 
and 
prohibits federal employees from receiving compensation for their work 
from any private source. 

2. GAO jurisdiction 

A retired Public Health Service dentist provided dental services under 
contract to the Coast Guard. Our Office has no authority to issue formal 
opinions conceming the application of conflict of interest statutes to the 
arrangement, but we are aware of no basis to generally exclude federal 
retirees from obtaining government contracts. Dr. Edward Kuzma, 
B-215651, March 15, 1985. 

3. Aiding or assisting in claims 

Although an agency is not required to notify employees of underpay­
ments, separated Veterans Administration employees—who were not 
compensated for holidays occurring within periods of lump)-sum leave 
payments or not grarited statutory increases under schedule II, Pub. L. 
No. 87-793 and who were not aware of their entitlement and who appar­
ently would not claim the amounts due—could be informed of under­
payments of pay when current addresses became available without 
awaiting the filing of claims since GAO did not object to the additional 
payments, legally due. The criminal provisions of former 18 u s e § 283, 
prescribing penalties for employees who aided or assisted in prosecution 
of claims against the United States, have been repealed and replaced by 
18 u.s.e. § 205. Whether that provision is applicable is a matter for deter­
mination by the Department of Justice or the courts. B-115800, 
December 8, 1964. 

4. Criminal penalties—^jurisdiction 

The principal statutory provisions relating to conflicts of interest are 
contained in 18 use. §§ 201 - 224. The basic regulatory provisions set­
ting forth standards of conduct for govemment employees are found in 
Executive Order No. 11,222, May 8,1965, as amended, and OPM and 
agency regulations promulgated thereunder. 

Under the executive order and OPM regulations, the determination of 
whether a conflict of interest or the appearance of a conflict of interest 
exists is left to the head of the agency concemed or OPM. In the event it 
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is determined that there is conflict of interest and that a violation of the 
criminal code may have occuned, the matter would be refened to the 
Department of Justice, GAO dees not have authority, either by statute or 
regulations, to detennine whether conduct on the part of an employee of 
another federal agency had violated any statutes or regulations per­
taining to conflicts of interest. See 48 Comp. Gen. 24 (1968). 

H.Xabor Relations Matters l- GAP jurisdiction pursuant to 4 CFR. Part 22 

A claim submitted pursuant to GAP'S Procedures for Decisions on Appro­
priated Fund Expenditures which are of Mutual Concem to Agencies 
and Labor Organizations, 4 CF.R. Part 22 (1981), wiU generally be consid­
ered by the GAP even if the claim could have been submitted under the-
collective-bargaining agreement's grievance and arbitration procedures 
as long as neither party objects. 

Although the agency requests a decision conceming computation of 
overtime backpay awarded by an arbitrator pursuant to a collective-
bargaining agreement, we decline jurisdiction hi the absence of a request 
from an arbitrator or other neutral party or a joint request from the 
parties. If the parties cannot reach an agreement, the matter is more 
appropriately resolved under the procedures set forth in 5 u.s.c 
Chapter 71. Robert D. Healy, B-217172, June 12,1985. 

However, if a final and binding arbitration award has been issued pur­
suant to 5 use. § 7122(a) or (b), the GAO will not review or conunent on 
the merits of such decisions. 

2. Arbitration award 

Employee, whose claim for higher exposure environmental pay was 
denied by our Claims Group, requests reconsideration on basis of arbi­
trator's award under labor-management agreement. In accordance with 
4 CF.R. § 22.7(a) payments made pursuant to an arbitration award which 
is final and binding under 5 u s e § 7122(a) or (b), are conclusive on GAO, 
and this Office will not review or comment on the merits of the award. 
To the extent that the employee's request places hi issue the finality or 
propriety of implementation of arbitrator's decision, GAO, under 4 C.F.R. 

§ 21.8, will not issue a decision. Those issues are more properly within 
the jurisdiction of the Federal Labor Relations Authority, pursuant to 

, Chapter71ofTitle5, U.S. Code. 60 Comp. Gen. 578(1981). 

Page 8-30 GAO/0(K>91-6 CPLM — Compensation 



Chapters 
Other Provisions Pertaining to Employees 

3. Arbitrator requests GAO opinion 

Where an arbitrator has requested that the parties in dispute seek the 
Comptroller General's opinion as to the legality of a labor-management 
agreement provision, the Comptroller General will issue a decision to the 
parties on theh request. 4 CF.R. § 22.7(b). 60 Comp. Gen. 668 (1981). 

4. Agency objects to GAP jurisdiction 

Employees of Library of Congress asserting claims for retroactive tem­
porary promotion and backpay in connection with overlong details filed 
grievances under collective-bargaining agreement. After receipt of 
agency decision at step two of grievance procedure, union filed claims 
with GAP pursuant to 4 C.F.R. Part 31, seeking to extend the remedy 
granted by the agency. The agency objects to submission of the matter 
to GAG. In instances where a claimant has filed a grievance with the 
employing agency, GAP will not assert jurisdiction if a party to the agree­
ment objects since to do so would be dismptive to the grievance proce­
dures authorized by 5 use. ^ 7101 - 7136. Moreover, the issue of the 
timeliness of the grievances is primarily a question of contract interpre­
tation which is best resolved pursuant to grievance arbitration proce­
dures. 61 Comp. Gen. 15 (1981). See also American Federation of 
Govemment Employees, Local 2459, 62 Comp. Gen. 274 (1983). 

Civilian employee of Department of Army was detailed to higher grade 
position for period of 42 days. Collective-bargaining agreement provided 
for temporary promotion with backpay for details beyond 30 days. 
Agency objects to submission of the matter to GAO since same collective-
bargaining agreement provides that employees must use negotiated 
grievance procedures to resolve grievable issues, GAO will not assume 
jurisdiction over claims filed under 4 C.FR. Part 31, where the right 
relied upon arises solely under the collective-bargaining agreement and 
one of the parties to the agreement objects to submission of the matter 
to GAO. However, if otherwise appropriate, GAO will consider, under 
4 CF.R. Part 31, matters subject to a negotiated grievance procedure, 
despite the objection of a party, where the right relied upon is based on 
a law or regulation or other authority which exists independently from 
the collective-bargaining agreement and no grievance has been filed. 
61 Comp. Gen. 20 (1981). 

The jurisdictionjd policies established in this case for claims filed with 
GAO under 4 C.FR. Part 31, involving matters of mutual concern to agen­
cies and labor organizations differ from those established in 4 C.F.R. Part 
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22. The differences are based upon differences in the respective proce­
dures and are designed to achieve a balance between GAO'S statutory 
obligations under Title 31 of the United States Code and the smcoth 
functioning of the procedures authorized by the Federal Service Labor-
Management Relations Statute, 5 us.c §§ 7101 - 7136. 61 Comp. Gen. 20 
(1981). 

5. GAO interprets collective-bargaining agreement 

Negotiated labor-management agreement provision, which is protected 
by savings provision of section 9(b) of Pub. L. No. 92-392, August 19, 
1972, provides for payment of constmction rates of pay to specified 
temporary employees of Grand Coulee project office. The arbitrator 
found that as of September 1979, the payment of constmction rates of 
pay to temporary employees was not a prevailing practice in the area. 
Since section 704 of the Civil Service Reform Act of 1978, Pub. L. No. 
96-454, October 13,1978, requires that agreement provisions protected 
by section 9(b) shall be negotiated in accordance with prevailing rates 
and practices, we conclude that these temporary employees may not 
continue to be paid at constmction rates of pay. 60 Comp. Gen. 668 
(1981). 

Although claim conceming overlong detail pertains to the interpretation 
of a collective-bargaining agreement, it is appropriate for GAP to assert 
jurisdiction since to refuse to do so would be dismptive to labor-
management procedures due to the impact such a refusal would have on 
other claims and grievances. Moreover, the parties are in agreement as 
to the intent of the negotiated provisions, there is no arbitration award 
involved, no one has objected to submission of the matter to GAP, and the 
matter is in an area of our expertise and has traditionally been adjudi­
cated by this Office. 61 Comp. Gen. 492 (1982). 

6. Union dues allotments 

For cases involving allotments for union dues, see Chapter 5, Sub­
chapter I, Part H of this title. 

I. EmergenCV E v a c u a t i o n s Under the broad authority in 5 use. § 5523(b), the special allowances, 
prescribed by the Standardized Regulations, incident to the evacuation 
of the dependents at an overseas post of duty may be paid to an 
employee on behalf of his dependents at an overseas post of duty who 
are not at his post at the time of an evacuation but who are directly 
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affected by the evacuation orders. However, as payments of the addi­
tional allowances for unusual expenses must be attributable to a post 
evacuation order, when dependents are absent for personal reasons at 
the time an evacuation order issues, with no intention of retuming to 
the post for the duration of the evacuation, the employee is not entitled 
to the special allowance, having incurred no unusual expenses. But if an 
absent dependent is prevented from retuming by reason of the evacua­
tion order issued during his absence, the unusual expenses mcuned are 
payable from the time the intended retum is blocked. 50 Comp. (Jen. 89 
(1970). 

J . S e r v i c e s t o E m p l o y e e s Under 6 use. § 7901 and implementing regulations, the EPA may expend 
appropriated funds for procurement of cUagnostic and preventive psy­
chological counseling services for employees. However, it may not pro­
vide employee treatment and rehabilitation at govemment expense. 
57 Comp. Gen. 62 (1977). Compare 53 Comp. Gen. 230 (1973). 
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Chapter 9 . 

Service as Juror or Witness 

A. S t a t u t o r y A u t h o r i t i e s l- No fees in United States couri^ 

An employee of the United States or the District of Columbia may not 
receive fees for service as a juror in courts of the United States or the 
District of Columbia or for service as a witness on behalf of the United 
States or the District of Columbia. 5 u.s.c. § 6637. 

2. Setoff of fees for jury or witness service in state courts 

Jury or witness fees received by an employee of the United States or the 
District of Columbia for service as a juror or witness during a period for 
which the employee is entitled to court leave under 5 u.s.e. § 6322 shall 
be credited against pay payable to the employee by the United States or 
the District of Columbia for that period. 5 U.S.C. § 6515. 

3. Court leave 

An employee of the United States or of the govemment of the District of 
Columbia is entitled to leave, without loss of or reduction in pay or leave 
to which the employee is otherwise entitled, for a period of absence 
during which the employee is summoned in connection with a judicial 
proceeding to serve as a juror or as a witness on behalf of a state or local 
govemment. Judicial proceeding means any action, suit, or other judicial 
proceeding, including any condemnation, preliminary, information, or 
other proceeding of a judicial nature, but does not include an achninis-
trative proceeding. 5 u s e § 6322(a). 

4. Testimony for U.S. or D.C. or in official capacity 

An employee who is summoned or assigned by his agency to (1) testify 
or produce records on behalf of the United States or the District of 
Columbia, or (2) testify in his official capacity or produce official 
records on behalf of a party other than the United States or the District 
of Columbia, is performing official duty for the period of such service. 
5 U.S.C. § 6322(b). 
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A. Effect on Non-Basic 
Compensation 

1. Night differential 

An employee otherwise entitled to night pay differential may continue 
to receive such pay for periods excused from duty while serving as a 
juror in the United States District Court for the District of Columbia. 
29 Comp. Gen. 427 (1950). 

2. Premium pay 

Because it would be a hardship on employees caUed for weekday jury 
service to also work on weekends, the Federal Aviation Administration 
could establish a policy to permit employees whose normal tours of duty 
included work on Saturday or Sunday, or both days, to be absent on 
weekends without charge to annual leave and with payment of the pre­
mium pay normally received by them for work on Saturdays and Sun­
days. 54 Comp. (jen. 147 (1974). 

3. Overtime 

Per diem and per hour employees who are regularly required to work 6 
8-hour days per week, for which overtime rates of compensation are 
paid in accordance with 5 use. § 5644 for the sixth day of work, may be 
paid overtime compensation when required to serve on a jury for such 
day of the week. 23 Comp. Gen. 904 (1944). 

B. Payment for Jury 
Service 

1. Per diem allowance 

Prohibition of 5 u.s.e. § 5537 against receiving compensation for jury ser­
vice, does not preclude allowing employees serving as jurors nuleage 
payments, meals, and lodging in kind authorized by law for jurors, in 
addition to their regular compensation as employees of the United 
States, but does preclude payment of the per diem aUowance for each 
day's attendance in courts and for traveltime prescribed by 28 U.S.C. 
§ 1871. 20 Comp. Gen. 145 (1940). 
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By a 1979 amendment to the Texas statute which authorizes pay of 
jurors, the term "per diem" was substituted for the term "compensa­
tion," which was used in the derivative statute. In spite of this change in 
the statutory terminology, federal employees who are entitled to leave 
for jury duty while serving as jurors in Texas state courts may not 
retain any amount received for such jury service under the relevant 
Texas statute, because there is no indication in that statute that the 
fees, or any portion thereof, are intended to be an expense allowance or 
reimbursement for travel. Texas State Court Juror Fees, B-214863, 
July 23, 1984. 

A statute of the state of Texas in effect between August 1979 and April 
1985 authorized a "per diem" for the "pay of jurors." As the original 
constmction of that statute, the Comptroller General's holding in July 
1984 that jury fees payable under the statute constituted compensation 
for services rather than reimbursement of expenses is applicable retro­
actively to the date the statute first went into effect. Texas State Court 
Juror Fees, B-219496, January 22, 1986. 

In April 1985 the laws of the state of Texas were amended to provide 
for a daily allowance ranging from $6 to $30 "as reimbursement for 
travel and other expenses" of jurors. Since the express intent of this 
statute is merely to reimburse jurors for their out-of-pocket expenses, 
and the amounts authorized do not appear unreasonable or excessive for 
that purpose, amounts paid under this amended statute need not be 
regarded as compensation for jury service and federal employees have 
no duty to account for them. Texas State Court Juror Fees, B-219496, 
January 22, 1986. 

2. Part-time employees 

A part-time permanent federal employee who is called for jury service 
in a United States court may receive the compensation of his position, 
and for any hours of jury service which do not conflict with his regular 
tour of duty and for which he is not entitled to court leave, the employee 
may receive the jury fee. 36 Comp. Gen. 378 (1966). 

3. Jury service on nonworkdays 

Full-time and part-time employees who perform jury service on 
nonworkdays are entitled to retain the fees received for such service. 
37 Comp. Gen. 695 (1958). 

Page 9-3 GAO/CXK>91-6 CPLM — Compensation 



Chapter 9 
Service as Juror or Witness 

4. Jury service outside of normal work hours 

An employee who is authorized by a state court to be paid jury fees for 
2 days during which the trial was recessed and who retumed to and 
performed the duties of her regular position during the period of the 
recess may retain the jury fees received for those days without setoff 
against her regular compensation. B-170497, September 9, 1970. 

An employee who performs duty for a full workday and then sits on 
grand jury duty in the evening may be granted court leave for the fol­
lowing day to the extent necessary to alleviate hardship. Employee is 
entitled to retention of pro rata portion of grand jury fee to the extent 
that hours of actual service exceed hours of court leave granted. 
B-70371, August 5, 1975. 

An employee who performs jury duty in a court of the United States or 
the District of Columbia after his hours of duty so that no court leave is 
involved is entitled to payment of jury fees. 36 Comp. Gen. 378 (1966). 

6. Jury service overlapping normal work hours 

For each hour of jury service performed in a court of the United States 
or the District of Columbia, outside of the hours of duty an employee 
otherwise worked or, but for jury service, would have been required to 
work on a given day, the employee is entitled to a proportionate part of 
the jury fee for that day. Prior decisions to the contrary are overmled. 
63 Comp. Gen. 407 (1973). 

Principle of 63 Comp. Gen. 407 (1973) permitting pro rata payment of 
jury fees to employees for jury service in federal courts extending 
beyond scheduled workday is equally applicable to jury duty performed 
in state courts. Employees may be permitted to retain a pro rata portion 
of fee for jury service in state or municipal courts extending beyond 
their scheduled workday. Prior decisions overmled. 55 Comp. Gen. 1266 
(1976). 

When an employee, while serving on jury duty 8 hours a day, also per­
forms 4 hours of his regular duties, he is not entitled to premium pay for 
overtime for performing his regular duties. Jury service may not be 
regarded as work actually performed in excess of 8 hours for which 
overtime compensation is payable. Intemal Revenue Service Employee, 
B-210181, March 8, 1983. 
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6. Computation of jury fee entitlement 

a. Federal courts 

Jury service fee payable to federal employees whose period of jury ser­
vice in federal court overlaps in part their normal workday shall be 
based on the statutory jury service fee of $20, prorated over standard 
8-hour workday; that is, $2.50 for each hour of jury service outside 
hours employee worked or would have worked but for jury service. 
55 Comp. Gen. 1264 (1976). 

b. Retroactive increases—federal courts 

The presiding judge may at his own discretion authorize a retroactive 
increase injury fees for jurors in cases extending beyond 30 days' dura­
tion under the provisions of 28 u.s.c § 1871 which, at that time, author­
ized a jury fee of $25 per day for each day of service on one case beyond 
30 days. 54 Comp. Gen. 472 (1974). 

c. State courts—fees 

Amount of jury service fee retainable by employee whose period of jury 
service extends beyond end of normal workday should be computed by 
cUviding the total jury service fee by eight to arrive at an hourly rate. 
This rate times the number of hours of jury service beyond the end of 
the employee's workday equals the amount retainable. 55 Comp. 
Gen. 1266 (1976). 

d. State courts—travel expenses in lieu of fees 

A federal employee who has performed jury service in a state court is 
not required under 5 u.s.e. § 5616 to remit to the federal govemment that 
part of the compensation he receives from the state to cover traveling 
expenses where it is clear that a specific amount is received for travel 
expenses rather than for juror fees. 52 Comp. Gen. 325 (1972). 

Absent evidence that a specific amount is intended as reimbursement 
for transportation expenses, an amount received as a jury fee must be 
credited against compensation. Although a Tennessee statute allowed 
local jurisdictions to increase the jury fee of $10 per day to cover travel 
expenses, where the employee received only the $10 fee, he is not enti­
tled to travel expenses as an offset to the jury fees required to be 
remitted to his agency. The travel expenses were incident to his duty as 
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a citizen of a state and not as an employee of the United States. 
B-192043, August 11, 1978. 

Where a Kentucky statute prpvides for a jury fee of $5 per day as well 
as an expense allowance of $7.60 per day, an Army employee may 
retain amounts received as an expense allowance incident to his jury 
service, GAO will not look beyond the prima facie intent of the statute in 
determining whether the payment is for expenses as opposed to jury 
fees. Only the latter is within the purview of 5 u.s.c § 5515 and amounts 
paid as expenses may be retained by the employee. B-183711, 
August 23, 1977. 

e. Hours of jury service 

In computing excess hours of jury service over number of employee's 
working hours in day, fractional hours shall be rounded off, one-half 
hour or more being considered 1 hour. 55 Comp. Gen. 1264 (1976) and 
55 Comp. Gen. 1266 (1976). 

When the end of an employee's working day coincides with beginning of 
jury service, there is no necessity to prorate fee. Any traveltime 
between duty station and court is to be considered court leave. 55 Comp. 
Gen. 1264 (1976). 

f. Jury fees that exceed compensation payable 

Title 5 of the U.S. Code, § 6515 does not require that collection of deduc­
tion on account of jury fees received by an employee exceed the compen­
sation otherwise payable to the employee for the period of absence on 
jury service. 20 Comp. Gen. 209 (1940). 

g. Rate of payment of jury fees 

The rate of pay for members of juries in federal courts is set forth in 
28u.s.C§1871. 

h. Variable "expense rate"—state courts 

Where Georgia statute provides for reimbursement of expenses at a rate 
from $5 to $25 per day as determined by county grand juries for next 
year's jurors, GAO will not look beyond prima facie intent of statute since 
varying amount seems reasonable in statute that covers entire state. 
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Subchapter Il^Court 
Leave 

Employees may therefore retain moneys paid to them as an expense 
allowance. B-183711, October 21, 1975. 

i. Refund of fees 

Since section 59-120 of Georgia Code Annotated, as amended effective 
July 1,1974, provides that jurors in state courts are to receive expenses 
instead of compensation in connection with their service, employees 
who performed jury service in Georgia state courts on or after July 1, 
1974, and who have tumed in the moneys received to their agencies, are 
entitled to refunds from the appropriations into which such moneys 
were deposited. B-183711, October 6,1976. 

j . Employees of the govemment of Guam 

Employees of the government of Guam who receive salaries from the 
tenitory in accordance with sections 26(a) and (b) of the Organic Act of 
August 1, 1950, do not receive compensation as employees ofthe United 
States within the purview of 5 use. ^ 5637 and 6322 which authorize 
court leave for federal employees. Such employees therefore are entitled 
to retain the jury fee without diminution of salary for performance of 
jury duty in the District Court of Guam. 35 Comp. Gen. 369 (1955). 

A. Entitlement 1. Employee on other types of leave 

When an employee is on annual leave status when summoned for jury 
service in a state or United States court, court leave should be substi­
tuted for annual leave for the period of such duty, but if the employee is 
in a leave without pay status, court leave is not available to him—such 
leave being available only to employees who otherwise would be in a 
duty status or on authorized leave with pay status. 27 Comp. Gen. 84 
(1947). 
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2. Reporting to work before or after jury duty 

When it appears that an employee will be expected to perform jury duty 
for a substantial part of the day on the date stated in the summons com­
mencing jury service, the employee is not required to report to work 
that same day. Once summoned by a court for jury duty an employee's 
primary responsibility is to the court. When it is apparent that an 
employee will be required to perform jury duty for less than a substan­
tial part of the day, and when it is reasonable to do so, the employee's 
agency may require the employee to report for work prior to reporting 
for or after being excused from jury duty. 60 Comp. Gen. 412 (1981). 

3. Jury duty outside normal workday 

An employee who performs duty for a full workday and then sits on 
grand jury duty in the evening may be granted court leave on the fol­
lowing day to the extent necessary to alleviate hardship. Employee may 
retain pro rata portion of grand jury fee to the extent that hours of 
actual service exceed hours of court leave granted. B-70371, August 6, 
1975. 

4. Overtime compensation 

Labor organization asks whether firefighters are entitled to additional 
pay under Title 5, United States Code, when their overtime entitlement 
is reduced as a result of court leave for jury duty. The firefighters are 
entitled to receive the same amount of compensation as they normally 
receive for their regularly scheduled tour of duty in a biweekly work 
period. The court leave provision, 5 u.s.c. § 6322, expressly provides that 
an employee is entitled to leave for jury duty without reduction or loss 
of pay. Overtime Compensation for Firefighters, 62 Comp. Gen. 216 
(1983). 

B. T e m p o r a r y E m p l o y e e s ^ ^ employee who had served on jury duty under both his cunent 
4-year term appointment and under a prior 1-year temporary limited 
appointment may be granted court leave for the jury duty performed 
under both appointments. Temporary employees may be granted leave 
of absence with pay for the purpose of serving on jury duty. 48 Comp. 
Gen. 630 (1969). 
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C. Part-Time Employees-
"When-Actually-
Employed" 

Substitute employees of the Postal Service, whether career or tempo­
rary, who are compensated at an hourly rate and have no established 
work schedules, hold appointments that are similar to appointments on 
an intermittent "when-actually-employed" basis, even though substi­
tutes may work an average of 40 hours per week and, therefore, they 
may not be granted court leave under 5 use. § 6322. 49 Comp. Gen. 287 
(1969). 

Subchapter III— 
Service as a Witness 

Employee serving under a career-conditional (intermittent) appoint­
ment, whose work technically is on a "when-actually-employed" basis, 
but whose employment actually covered a protracted period under a 
continuing established work schedule, may be viewed for purposes of 
court leave to occupy a position similar to that of a temporary employee 
and court leave may be granted for jury duty performed on 
prescheduled workdays. B-166056, August 12,1970. 

A. Court Martial 
Proceedings 

1. Expert versus ordinary witness 

Claim of psychiatrist for payment of expert witness fees incident to the 
taking of a deposition in connection with court martial proceedings may 
not be paid where the record fails to disclose that emplojmient of 
claimant as an expert witness was authorized in advance of the deposi­
tion as required by paragraph 116 of the Manual for Court Martials 
(1969). However, a claim may be submitted for ordinary witness fees 
and mileage incident to the taking of the deposition. B-168623, 
Febmary 17,1970. 

2. Travel expenses 

A change to the Joint Travel Regulations to pennit the issuance of invi­
tational travel orders and the payment of travel allowance to civilian 
persons other than federal employees who are requested to testify at 
pretrial investigations made pursuant to Article 32 of the Uniform Code 
of Military Justice may not be authorized in view of paragraph 34d of 
the Manual for Court Martials (1969), which, in its present form, pro­
vides no authority for any payment to Article 32 witnesses. Article 34d 
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must be changed prior to the contemplated revision of the Joint Travel 
Regulations. 50 Comp. Gen. 810 (1971) and B-171739, April 21, 1972. 

B. Administrative 
Hearings 

1. Invited witness 

Payment of travel expenses, including lodging and subsistence, to 
nongovernment employee witnesses who are invited rather than subpoe­
naed to appear at an administrative hearing may be made on a com­
puted basis as well as on an actual expense basis. The term "persons 
serving without compensation" is broad enough to include such persons, 
and constitutes authority for reimbursement of travel expenses on a 
computed basis. 48 Comp. Gen. 110 (1968). 

2. Corporation, etc. summoned 

The word "person" in 26 use. § 7602 which authorizes issuance of sum­
monses incident to tax inquiries, includes corporations, tmsts, etc. 
Therefore, when a summons is issued to a corporation to compel attend­
ance as a witness before an Intemal Revenue Officer, the witness fees 
and allowances authorized to compensate persons appearhig as wit­
nesses are payable directly to the business organization and not to the 
individual appearing on its behalf. 49 Comp. Gen. 666 (1970). 

3. Mileage fees—persons summoned 

Persons summoned for testimony to enable the Intemal Revenue Service 
to establish tax liability, whether the witness is the taxpayer or is a 
person whose testimony is relevant and material to the inquiry 
involving the taxpayer, may be paid the fees and mileage provided for 
attendance at administrative hearings. 48 Comp. Gen. 97 (1968). 

Individuals not members of the uniformed services or federal employees 
may be called as witnesses in adverse administrative proceedhigs, 
whether on behalf of the govemment or on behalf of a member or 
employee, and paid transportation and per diem allowances as "individ­
uals serving without pay" if the presiding hearing officer detemiines 
that it has been reasonably shown that testimony of the witness is sub­
stantial, material, and necessary, and that an affidavit would be inade­
quate. 48 Comp. Gen. 644 (1968). 
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C. Judicial Hearings 1. Testimony in official capacity 

Where value of employee's testimony in private litigation arises from 
his official capacity and he is subpoenaed solely because of and to tes­
tify in that capacity, or to produce official records, he may be regarded 
as having been in official duty and pay status during the period of nec­
essary absence. 15 Comp. Gen. 196 (1936). 

The attendance of an employee as a witness in a criminal hearing con­
ceming an automobile accident which occurred while the employee-wit­
ness and another employee were on official business, for the purpose of 
strengthening the other employee's case in order to obtain a favorable 
verdict which would limit the possibUity of a tort claim against the gov­
emment, must be regarded as an appearance hi the best interest of the 
govemment. Travel of the employee-witness may, therefore, be consid­
ered official business for the reimbursement of travel expense. 44 Comp. 
Gen. 188(1964). 

2. Private litigation 

Title 6 of the U.S. Code, § 6322 permits the use of court leave when 
appearing in court as a witness on behalf of any party in connection 
with any judicial proceeding to which the United States, the District of 
Columbia, or a state or local govemment is a party. 

Veterans Achninistration employees, who testify or produce records on 
behalf of victimized private parties (VA claimants) to aid in criminal 
prosecution of individuals under Philippine statute limiting fees which 
may be charged for assisting VA claimants, may be reimbursed for travel 
expenses since employees are in an official duty status. See 44 Comp. 
Gen. 188 (1964) and B-166938, July 17, 1969. 

3. Suspended employees as witnesses 

Suspended employees who were requested by U.S. Attomey to give tes­
timony before federal grand jury and in trial of criminal cases were not 
reinstated to duty status for periods they spent testifying, even though 
their testimony was in regard to their official duties. They were, how­
ever, entitled to be paid and to retain any witness fees that would be 
payable to nongovemment employees appearing as witnesses in such 
proceedings. 53 Comp. Gen. 515 (1974). 
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Chapter 10 

Services Obtained Through Other Than 
^Regular Employment 

Subchapter I— 
Experts and 
Consultants 

A. Authority to Employ 
Experts and Consultants 

1. Statutory authority 

The general statutory authority to hire experts and consultants as fed­
eral employees is contained at section 3109 of Title 5, United States 
Code, which provides in part as follows: 

"(b) When authorized by an appropriation or other statute, the head of an agency 
may procure by contract the temporary (not in excess of 1 year) or intermittent 
services of experts and consultants or an organization thereof, including steno­
graphic reporting services. Services procured under this section are without regard 
to— 

"(1) the provisions of this title governing appointment in the competitive service; 

"(2) chapter 51 and subchapter 111 of chapter 53 of this title; and 

"(3) section 5 of title 41, except in the case of stenographic reporting services by an 
organization. 

"However, an agency subject to chapter 51 and subchapter III of chapter 53 of this 
title may pay a rate for services under this section in excess of the daily equivalent 
of the highest rate payable under section 5332 of this title only when specifically 
authorized by the appropriation or other statute authorizing the procurement of the 
services." 

2. Generally 

When an agency is authorized by an appropriation or other statute to 
use section 3109, it may obtain experts and consultants to perform tem­
porary (not in excess of 1 year) or intermittent services. Because the 
services contemplated under such an arrangement are typically special­
ized and unusual, and because the time required for performance is 
often short, sporadic, and uncertain, these experts are not subject to the 

same employment procedures as permanent employees. Section 3109 
excepts appointments made under its authority from those civil service 
personnel laws which require competitive examinations, classification of 
positions, and compensation under General Schedule plan. However, 
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final authority for determining whether a particular position or class of 
positions falls within the exception rests with the U.S. Office of Per­
sonnel Management (OPM) (formerly the Civil Service Commission). 
16 Comp. Gen. 703 (1937); 17 Comp. Gen. 637 (1938). 

3. OPM guidance 

In the exercise of its authority OPM has issued instructions to depart­
ments and agencies in Chapter 304 of the Federal Personnel Manual. To 
help agencies do a more effective job managing experts and consultants 
who serve as federal employees. Chapter 304 

clarifies distinctions between employment and contracting; 
includes references to oversight activities such as OMB policies, GAO deci­
sions, and Inspector General evaluations; 
includes statutory restrictions on conflict of interest, reemployed annui­
tants, and use of the 5 u.s.c § 3109 appointing authority for SES jobs; and 
includes instructions from other OPM issuances on pay, leave, and bene­
fits for agency convenience. 

Thus, Chapter 304 of the FPM contains definitions of the terms "expert," 
"consultant," "intermittent employee," and "temporary employment" 
and provides guidance as to the proper use of expert and consultant ser­
vices. Procedural instmctions regarding employment of experts and con­
sultants are contained at FPM, Chapter 304, Appendix A. The 
instmctions apply to appointments under 5 u.s.e. § 3109 or similar 
authorities for agencies to make excepted appointments of experts and 
consultants, whether the services are paid or unpaid. The instmctions 
also apply to individual expert or consultant services procured by con­
tract if an employer-employee rather than an independent contractor 
relationship is created. See also Subchapter II of this chapter of the 
CPLM. 

B. Compensation -̂ General limitation on compensation 

L i m i t a t i o n s n ^ r o c n n .v. . ^ -* 
Under 5 u s e § 3109, the amount an agency may compensate an expert 
or consultant is linuted to the daily equivalent of the highest rate pay­
able under 5 u.s.e. § 5332, unless a h i ^ e r rate is specifically authorized 
by the appropriation or other statute authorizing prceurement of the 
services. 
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2. Pay limitation imposed by 6 u.s.c. § 5308 

The FEA appointed a consultant and set his pay at $161 per day, $21.72 
below the maximum daily rate for GS-18. The consultant may be com­
pensated for work in excess of 10 days per pay period only insofar as 
his total compensation does not exceed the biweekly rate for level V of 
the Executive Schedule. Thus, a consultant paid at the daily rate for GS-
18 would not be entitled to any compensation for work in excess of 10 
days per pay period. Since the compensation of experts and consultants 
under 5 us.c § 3109 is set by administrative action, it is subject to the 
limitation on compensation imposed by 6 u.s.e. § 5308 which, by virtue 
of 5 u.s.e. § 6304, is applicable on a pay period basis. 68 Comp. Gen. 90 
(1978). 

3. Limitation applies to "employees" 

The compensation payable to an expert or consultant whose services are 
secured on an employer-employee basis is the maximum rate of compen­
sation payable under the General Schedule. A discussion of when ser­
vices are obtained on an employer-employee basis rather than on an 
independent contract basis is included in Subchapter II of this chapter. 
See also FPM Chapter 304, Subchapter 1-4. 

4. Scientific and engineering positions 

The rate of compensation payable to experts or consultants appointed to 
research and development, scientific, and engineering positions is grade 
GS-18, inasmuch as such positions may be filled without numerical limi­
tation and approval by OPM. 43 Comp. Gen. 509 (1964). 

5. Exceptions 

a. Higher rate authorized 

By virtue of specific statutory authority granted it, an agency may be 
authorized to pay experts or consultants a different or higher rate of 
compensation than prescribed in 6 U.S.C. § 3109. Also, appropriation acts 
authorize a GS-18 rate. 51 Comp. Gen. 225 (1971). 

b. Lower rate authorized 

The Agency for Intemational Development, by virtue of a specific limi-
, tation contained in the Foreign Assistance Act of 1961, was held to be 
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limited in the amount it could compensate experts or consultants to $100 
per day, notwithstanding the higher limitation otherwise prescribed in 
5 U.S.C § 3109. 55 Comp. Gen. 567 (1975). 

c. Pay set at an hourly rate 

Land commissioners appointed by federal district courts in condemna­
tion cases are compensated under 5 use. § 3109 and the Judicial Appro­
priations Act not to exceed $182.72, the highest daily rate payable 
under the General Schedule. Where it has been administratively deter­
mined to pay land commissioners on an hourly rate basis rather than on 
a daily rate basis, the hourly rate may be set at a rate in excess of one-
eighth of the daily rate, provided that the total amount of compensation 
for services within any 1 day does not exceed $182.72. The computa­
tional principle set forth at 5 use. § 5504(b) for establishing an hourly 
rate need not be applied since the decision to compensate the commis­
sioners on an hourly rate basis is discretionary. B-193584, January 23, 
1979. 

6. Independent contracts 

The limitation on compensation contained at 5 U.S.C § 3109 is not appli­
cable, however, to a contract for expert or consultant services entered 
into under that authority on a tmly independent contract basis. 
26 Comp. Gen. 188 (1946). The fact that services are secured by con­
tract is not conclusive of the question of the applicability of the fee 
limitation. If the relationship created under the contract as between 
the purported contractor and the government is in fact tantamount 
to that of employer and employee, the expert or consultant will be 
regarded as an employee and the amount of compensation which he 
may be paid will be regarded as subject to the maximum limitation 
set forth at 6 use . § 3109. 26 Comp. Gen. 188 (1946); 26 Comp. 
Gen. 442 (1946); and 42 Comp. Gen. 396 (1963). 

7. Employment versus independent contract 

The criteria to be used to determine whether the relationship created 
between an expert or consultant and the govemment is in fact an 
employment relationship rather than an independent contractual rela­
tionship are set forth at FPM Chapter 304, Subchapter 1-4 and are more 
fully discussed at Subchapter II of this chapter. And, where a contract ^ ^ 
for conducting management workshops is tmly an independent c o n t r a c ^ ^ 
which does not create an employer-employee relationship, payment need 
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not be limited to the highest rate of the General Schedule which is pay­
able by an agency as prescribed by 5 u.s.c § 3109. B-191865, 
November 13, 1978. 

C. Intermittent Versus 
Temporary 

1. Statutory authority 

Under 5 u.s.e. § 3109, experts and consultants may be employed only on 
an intermittent or temporary basis. 

2. Temporary employment 

Temporary employment is .defined as employment for 1 year or less and 
covers continuous employment. It includes periods of temporary 
employment less than 130 days. 35 Comp. Gen. 90 (1956); B-180698, 
August 19,1974; and FPM Chapter 304, Subchapter 1-2. 

3. Intermittent employment 

Intermittent employment is occasional or irregular employment on pro­
grams, projects, and problems requiring intermittent services as distin­
guished from continuous employment. 35 Comp. Gen. 90 (1955) and FPM 
Chapter 304, Subchapter 1-2. 

4. Conversions from intermittent to temporary 

When an intermittently employed expert or consultant has worked more 
than one half of full-time employment, or in excess of 130 days in a 
service year, his employment automatically ceases to be intermittent 
and becomes temporary. 36 Comp. Gen. 351 (1966) and B-179640, 
August 16,1971. 

6. Renewal of appointment 

a. Generally 

Intermittent appointments or contracts may be renewed from year to 
year, whereas temporary appointments can not. FPM Chapter 304, Sub­
chapter 1-3. 

The services of experts or consultants may not be secured under a suc­
cession of short-term contracts for full- or part-time services where the 
resulting continuous employment would be in excess of 1 year. When the 

Page 10-6 GAO/OGC-91-6 CPLM — Compensation 



Chapter 10 
Services Obtained Through Other Than 
Regular Employment 

need for temporary services extends beyond 1 year, there is no 
authority to enter into an employment agreement under 5 use. § 3109 
for periods extending beyond 1 year, regardless of any period extencUng 
between the employment agreements. 28 Comp. Gen. 670 (1949). 

b. Exceptions 

(1) Intermittent appointment following temporary—An expert or con­
sultant who served under a temporary appointment in 1 service year 
may be reappointed the next year to the same position on a purely inter­
mittent basis. FPM Chapter 304, Subchapter 1-3. 

(2) Successive but distinct temporary appointments—An expert or con­
sultant who served under a temporary appointment in 1 service year 
may be appointed on a temporary basis in the subsequent year to an 
entirely different position, FPM Chapter 304, Subchapter 1-3. 

6. Travel expenses 

a. Intermittent appointment 

The travel expense entitlement of persons employed intermittently as 
experts or consultants is govemed by 6 U.S.C. § 6703 which authorizes 
payment of travel expenses, including a per diem allowance, to such 
inclividuals while away from their homes or regular places of business. 
Under that authority, intermittently employed experts or consultants 
rnay be paid a per diem allowance while at the place of their employ­
ment as an expert or consultant. 35 Comp. Gen. 90 (1965). Thus, where 
a consultant was given an intermittent appointment and it was the 
agency's intent that he work intermittently, the consultant may be paid 
travel expenses between his residence and official station and per cUem 
while on duty there under 5 use. § 5703 even though, for part of the 
period involved, an unexpected heavy workload required him to work 
40 hours a week. B-193170, May 16, 1979. 

b. Temporary 

A temporarily employed expert or consultant, like a regular federal 
employee, is entitled to the ordinary travel allowances payable hi con­
nection with the performance of official duty away from the indi­
vidual's permanent duty station. 35 Comp. Gen. 90 (1965) and 
B-180698, August 19,1975. However, a consultant is not entitled to 
travel expenses from his residence after 130 days of service since his 
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appointment then ceased to be intermittent and became temporary. He 
may be paid such expenses under an intermittent appointment the fol­
lowing year. B-187389, July 19,1978. 

See also Chapter 2, "Experts and (Consultants," Title III—Travel, ofthe 
CPLM. 

D. P r o c e d u r a l A s p e c t s l- Contracts and appointments 

a. Employer-employee relationship versus independent contract 

Where the relationship between the expert or consultant and the gov­
ernment is to be essentially that of employer and employee, the services 
should be obtained in accordance with the procedural requirements set 
forth at FPM Chapter 304, Appendix A. These prceedures are not appli­
cable to the procurement of expert or consultant services on an indepen­
dent contract basis. Such services should be obtained under a proper 
contract executed in accordance with appropriate prceurement prcee­
dures. 61 Comp. Gen. 561 (1972) and B-174226, January 12, 1972. 
A discussion of when services are obtained on an independent contract 
basis rather than on the basis of an employer-employee relationship is 
contained at Subchapter II of this chapter. See also FPM. Chapter 304, 
Subchapter 1-4. 

b. Contract or appointment 

Under FPM requirements, services of experts or consultants obtained on 
an employer-employee basis may be obtained either by contract or 
appointment. B-174226, January 12,1972. Although the form and con­
tent of the contract of employment is primarily for administrative con­
sideration, the use of a purchase order in Ueu of the procedures 
prescribed in FPM Chapter 304, Appendix A, is not sufficient to consti­
tute the appointment required to be made in order to secure the services 
of an expert or consultant. 27 Comp. Gen. 695 (1948) and B-174226, 
January 12, 1972. 
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2. Pay administration 

a. Payroll forms 

The performance of expert or consultant services on an employer-
employee basis by contract or appointment, as distinguished from inde­
pendent contract services, results in an employer-employee relationship 
between the United States and the person performing the services and, 
consequently, payment therefor should be made on the regular payroll 
forms with income tax deductions made in the usual manner. 26 Comp. 
Gen. 695(1948). 

b. Setoff of annuity 

Under 5 use. § 8344(a) an individual who receives an annuity from the 
civil service retirement fund and becomes employed in an appointive or 
elective position is required to have the amount of his compensation in 
such position reduced by the amount of his retirement annuity. This 
setoff provision applies to experts or consultants who are civil service 
annuitants and whose services are obtained on an employer-employee 
basis. 39 Comp. Gen. 681 (1960). Regardless of the manner in which the 
services are secured, the nature of the expert or consultant services will 
be scmtinized under the criteria set forth at FPM Chapter 304, Sub­
chapter 1-4, and the standards discussed at Subchapter II of this chapter 
to determine whether the expert or consultant is required to function hi 
a manner tantamount to that of a govemment employee. If so, his com­
pensation as an expert or consultant is to be reduced by the amount of 
his civil service retirement annuity. 63 Comp. Gen. 542 (1974) and 
B-165378, October 25, 1968. 

c. Setoff of military retired pay 

A retired military officer or member whose services as an expert or con­
sultant are obtained on an employer-employee basis is subject to the 
annuity setoff provisions of 5 use. § 5332. 42 Comp. Gen. 297(1962) 
and 51 Comp. Gen. 189 (1971). 

d. Specifically exempted positions 

Although the setoff provisions of 6 u.s.e. § 8344(a) are applicable to 
reemployed annuitants whose services are secured in an employer-
employee relationship, experts or consultants appointed under section 
213 ofthe Economic Stabilization Act, set forth as a note to 12 u.s.c 
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§ 1904, are specifically exempted by statute from the setoff provisions. 
B-175601, April 12, 1972. 

e. Independent contracts 

If the expert or consultant services are obtained in a tmly independent 
contract, the fee payable under the contract is not required to be 
reduced by the amount of the retirement annuity being received by the 
independent contractor inasmuch as the setoff provisions of 5 u.s.c. 
§ 8344(a) are appUcable only to annuitants who become "employed" by 
the govemment. 63 Comp. Gen. 702 (1974) and B-154204, September 4, 
1964. 

f. Amount to be set off 

In the case of an individual who is a civil service annuitant and whose 
temporary or intermittent services as an expert or consultant are 
obtained on an employer-employee basis subject to the setoff provisions 
of 5 u.s.e. § 8344(a), his daily rate of compensation is required to be 
reduced by l/260th of his annuity. 36 Comp. Gen. 186 (1956); B-159780, 
October 6, 1966; and B-167670, September 24, 1969. 

E. R i g h t t o C o m p e n s a t i o n l • Salary mcreases 

The pay of an expert or consultant hired pursuant to 5 u.s.e § 3109 is 
fixed by administrative action. Each agency decides what it will pay 
subject to the maximum rate payable under section 3109 or other statu­
tory authority. Without a provision in the documents effecting the 
expert's or consultant's appointment making increases in the General 
Schedule rate of pay under 5 use. § 5305 automatically applicable to 
those individuals, and in the absence of administrative action author­
izing a consequent increase under 5 use. § 5703, an expert or consultant 
is not entitled to a pay increase on the basis of an increase in the General 
Schedule rate of pay. B-131259, July 6,1976. 

2. Overtime 

Although, under 5 use. § 5542, intermittent employees who work in 
excess of 8 hours per day are entitled to payment of overtime compensa­
tion, that entitlement does not extend to experts or consultants 
employed on an intermittent basis under 5 use. § 3109. 28 Comp. 
Gen. 328 (1948) and 46 Comp. Gen. 667 (1967). Thus, a consultant may 
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not be paid overtime, but is entitled to his daily rate of compensation 
regardless of the number of hours worked in any day. B-18'7389, 
July 19, 1978. However, an expert or consultant who is employed on a 
per diem basis may be paid his rate of basic compensation for work in 
excess of 10 days per pay period, subject to the biweekly pay limitation 
of 5 u.s.e § 6308. 58 Comp. Gen. 90 (1978). 

3. Severance pay 

Claim of Bolivian national for additional severance pay under personal 
services contract with Agency for Intemational Development mission to 
Bolivia may be settled by the contracting officer under the Contract Dis­
putes Act of 1978, 41 use. ^ 6 0 1 - 6 1 3 . Enrique Garcia, B-206352, 
Octoberl, 1982. 

4. Leave 

An expert appointed on an intermittent basis is not entitled to leave 
even though he worked on substantially a full-time basis for the term of 
his employment. His work was assigned on a project basis and the hours 
at which he worked were largely within his discretion. Since he was not 
required in advance to report at a definite and certain time within each 
workweek, he is not entitled to leave as a part-time employee with an 
established regular tour of duty. Nor is he entitled to leave as a de facto 
full-time employee since he was not required to work a standard work­
week. 58 Comp. Gen. 167 (1978). 

5. Holiday pay 

Unless the appointment papers expressly provide to the contrary, an 
expert or consultant employed on a per diem basis is not entitled to com­
pensation for holidays on which no work was performed. 36 Comp. 
Gen. 723 (1956); B-131457, September 19,1962; and B-131259, 
January 23, 1976. 

6. Traveltime 

Generally the question of whether compensation may be paid during 
travel from and to home of the expert or consultant depends upon the 
terms ofthe contract. Where no particular place for the services is 
named in the contract, it has been held that compensation attaches the 
moment the consultant departs from his home or regular place of busi­
ness. 28 Comp. Gen. 502 (1949); B-106176, January 8, 1952; and 
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B-113778, March 19, 1953. Where the contract provides for payment of 
compensation "for each day worked" such contract may not be con­
stmed so as to permit compensation for elapsed traveltime between the 
employee's home or regular place of business and his official headquar­
ters. B-106176, January 8,1962. See also 24 Comp. Gen. 498 (1945); 
26 Comp. Gen. 704 (1946); 27 Comp. Gen. 659 (1948); 30 Comp. 
Gen. 283 (1950); and 30 Comp. Gen. 495 (1951). 

7. Pay setting upon regular appointment 

To permit employment as an expert or consultant on an intermittent 
basis under 5 use. §3109 to be considered a "first employment" when 
the consultant is subsequently appointed to a regular full-time position 
for the purpose of fixing his compensation above the minimum rate for 
the grade of that position would not only be an evasion of the within-
grade waiting requirements for advancement to higher steps in grades, 
but also would be contrary to the spirit and intent of the Classification 
Act of 1949. Therefore, the fixing of the salary of a consultant employed 
under 5 use. § 3109 when he is appointed to a regular position at a rate 
of compensation based on his per diem rate which is above the minimum 
rate of pay for the grade of the regular position is not proper. 42 Comp. 
Gen. 114 (1962) and B-154195, June 11, 1964. 

8. Retirement allowance 

Retirement allowance received by Agency for Intemational Developn 
ment personal services contractor is considered part of the contractor's 
salary although it is designated in the contract as an "allowance" and 
the contractor has requested that it be paid into an individual retire­
ment account in a financial institution. The tax (ncA and income) conse­
quences of such payment is a matter for the Intemal Revenue Service. 
B-198040, June 19, 1981. 

F. Services Not 
Contemplated Under 
5 U.S.C. §3109 

1. Full-time operating positions 

Since 5 use. § 3109 relates to the prceurement of expert or consultant 
services on a temporary or intermittent basis, it does not contemplate 
full-time employment in positions properly for allocation to a Classifica­
tion Act grade. The civil service laws and regulations require that reg­
ular full-time positions be set up under the Classification Act and 
allocated to the appropriate salary grade prescribed therein. It was not 
intended that 5 use. § 3109 be used as a subterfuge to pay such 
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employees compensation and other benefits, such as per diem and travel 
expenses, in excess of those legally payable to regular employees of the 
govemment. 30 Comp. Gen. 495 (1961). 

2. Policy or decision-making 

Explicit guidance as to the nature of services that may be obtained by 
contract is now provided by OMB Circular No. A-76. See the discussion 
under Subchapter II of this chapter of the CPLM. 

3. Legal services in connection with litigation 

Normally, in view of the existence of the Justice Department and the 
agency's own staff attomeys, the need for a federal agency to retain 
private counsel should rarely occur. In limited situations, the Comp­
troller General has held that the retention of private attomeys as 
experts or consultants under 5 use. § 3109 was authorized. For 
example, in B-192406, October 12,1978, CJAP concluded that the (then) 
Civil Service Commission could hire a private law firm under 6 u.s.c. 
§ 3109 to serve as "special counsel" to the chairman to investigate 
alleged merit system abuses, since the matter was not covered by 5 u.s.c. 
§ 3106 nor otherwise under the jurisdiction of the Justice Department. 
Similarly, the Navajo and Hopi Indian Relceation Conunission could 
retain a private attorney under 6 use. § 3109 as an independent con­
tractor to handle matters beyond the Justice Department's jurisdiction, 
where the workload was insufficient to justify hiring a full-time 
attomey. B-114868.18, Febmary 10,1978. See also 61 Comp. Gen. 69 
(1981); B-133381, July 22,1977; and B-141629, July 15,1963. Agencies 
may have specific authority to retain special counsel in addition to the 
lawyers on the regular payroll. For example, appropriations for the Fed­
eral Communications Commission have traditionally included "special 
counsel fees." The Comptroller General has constmed this authority as 
permitting contractual anangements with former employees as retired 
annuitants to perform functions for which they were imiquely qualified. 
Since the appropriation provision constitutes independent authority, the 
contracts are not subject to the salary limitations of 6 u.s.e. § 3109. 
53 Comp. Gen. 702 (1974); B-180708, January 30, 1976. 
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Subchapter II— 
Contract Support and 
Technical Services 

diapter 10 
Services Obtained Through Other Than 
Regular Elmployment 

A. Determination to 
Contract Out 

Pursuant to their general authority to contract, departments and agen­
cies may contract for support and technical services. The determination 
of whether such services should be performed by the agency with its 
own employees or under an independent contract for services is to be 
made on the basis of the policy guidance set forth by the Office of Man­
agement and Budget (OMB). OMB Circular No. A-76, Performance of Com­
mercial Activities, as revised August 4,1983, states the govemment's 
basic policy of relying on the private sector for goods and services and 
provides the means to determine whether commercial or industrial work 
shall be done by contract with private sources or in-house using govern­
ment facilities and persoimel—including a consideration of the compar­
ative costs of either method of securing the needed services and the 
requirement that Circular A-76 not be used to justify a departure from 
any law or regulation, including PPM regulations. B-183487, July 3, 1975. 
See also the detailed supplement to A-76. 

The general rule is that purely personal services for the government are 
required to be performed by federal personnel under govemment super­
vision. See for example, 6 Comp. Gen. 140 (1926) and 32 Comp. Gen. 427 
(1953). However, this mle is one of policy rather than positive law and 
when it is administratively determined that it would be substantially 
more economical, feasible, or necessary by reason of unusual circum­
stances to have the services performed by nongovemment parties, and 
that is clearly demonstrable, such services may be procured through 
proper contract arrangement. 43 Comp. Gen. 390 (1963); 44 Ck)mp. 
Gen. 761 (1965); and B-160555, Febmary 3, 1967. Thus for example, in 
the absence of a contrary showing, a proposal to contract with the D.C. 
Urban Corps for the purpose of recmiting students and dealing with 
institutions on the behalf of an agency would appear improper since the 
services to be rendered are the type of services for which personnel 
units of federal agencies are ordinarily maintained and could presum­
ably be performed on a substantially more economical and feasible basis 
by such personnel units. 60 Comp. Gen. 653 (1971). 
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B. Proper Contracting i • Generally 
A proper contract for services is one in which the relationship estab­
lished between the govemment and the contract personnel is not that of 
employer-employee. 61 &)mp. Gen. 661 (1972) and B-183487, April 25, 
1977. In addition, a government contract for the fumishing of a product 
or the performance of a service is to be accomplished without detaUed 
govemment control or supervision over the method by which the 
required result is achieved. 45 Comp. Gen. 649 (1966). In other words, 
the individual supplying the service must be a bona fide independent 
contractor or a bona fide employee of an independent contractor. In 
addition, the contract must comply with policies prescribed by Office of 
Management and Budget Circular No. A-76, and the services must be of 
a type which can properly be delegated to nongovemment personnel 
and which can be accomplished without detailed govemment control or 
supervision over the method by which the required result is achieved. 
44 Comp. Gen. 761 (1965) and 50 Comp. (Jen. 653 (1971). 

2. Independent contract versus employer-employee relationship 

In determining whether the relationship created by a contract is pre­
scribed, OPM has taken the position that the contract is to be questioned 
if it permits or requires detailed govemment supervision over the con­
tractor's employees. Decisions of this Office have refened to the criteria 
set forth in Chapter 304, Subchapter 1-4 of the Federal Personnel 
Manual for ascertaining whether a contract permits or requires supervi­
sion. 61 Comp. Gen. 561 (1972). Additional guidance has been provided 
\n the Federal Personnel Manual Letters No. 300-B, dated December 12, 
1967, and No. 300-12 dated August 20,1968, by the then Civil Service 
Commission (now PPM) for review by the agencies of service contracts to 
determine if they are in accordance with persoimel laws. According to 
that decision, the basic criteria by which the employer-employee rela­
tionship is judged are those set forth in 5 U.S.C. § 2105(a), namely 
whether a person is: 

appointed in the civil service by a federal officer or employee; 
engaged in the performance of a federal function under authority of law 
or an executive act; and 
subject to the supervision of a federal officer or employee while engaged 
in the performance of the duties of his position. 

In addition, six elements were identified as indicia of the existence of 
supervision by a federal officer. These elements are: 
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1. performance on-site 

2. principal tcols and equipment fumished by the govemment 

3. services applied directly to integral effort of agencies or an organiza­
tional subpart in furtherance of assigned function or mission 

4. comparable services, meeting comparable needs, performed in the 
same or similar agencies using civil service personnel 

5. need for the type of service provided reasonably expected to last 
beyond 1 year 

6. inherent nature of the service, or the manner in which it is provided 
reasonably requires—directly or indirectly—govemment direction or 
supervision of contractor employees in order: 

to adequately protect the govemment's interest, or 
to retain control of the function involved, or 
to retain full personal responsibility for the function supported in a duly 
authorized federal officer or employee. 

The six elements, as indicated above, relate principally to the third stat­
utory criterion conceming supervision of a contractor employee by a 
federal office or employee. The absence of any one or a number of these 
elements would not mean that supervision does not exist but that there 
is less likelihood of its existence. See generally B-193036, April 12,1979, 
wherein we concluded that the function of negotiating final prices prior 
to an agency's award of a contract is integrally related to the contracting 
officer's authority and is a function which management must perfonn to 
retain essential control over the conduct of agency programs. The above 
elements also may be found hi Part 37, Federal Acquisition Regulation. 

3. Other examples 

A contract for the services of clerks, typists, and telephone and teletype 
operators was held to be improper where the contract specifically pro­
vided for govemment supervision and there was no evidence that the 
work could be properly performed without detailed and close supervi­
sion of contractor employees by govemment personnel. 44 Comp. 
Gen. 761 (1965). 
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Notwithstanding the FEA'S urgent need to obtain office coverage to avoid 
closing its Alaska field office while its staff was on leave, and notwith­
standing its efforts to obtain secretarial services through the employ­
ment registers, it was not proper to issue a purchase order to Kelly 
Services, Inc. for the services of a temporary secretary. B-186700, 
January 19,1977. Also, Indian Health Services' use of a purchase order 
to secure services of a medical laboratory technologist was, likewise, an 
improper procurement of services under the OMB and OPM guidelines. 
B-190118.1 andB-190118.2, January 24, 1978. 

A court order appointing an interpreter to render and prepare simulta­
neous translation service 7 days a week for the duration of a trial consti­
tutes a valid contract ahd dees not establish an employer-employee 
relationship. B-186919, April 27, 1977. 

A contract to perform a warehouse receiving function does not create an 
illegal employer-employee relationship where the services rendered do 
not require government direction or supervision of contractor employees 
and where no supervision is found to exist. B-183487, April 26, 1977. 

Under proposed contract for study of the special use Commercial PubUc 
Service Fee Stmcture, the study was to be performed for a lump-sum 
price regardless of the time involved in its performance and was to be 
performed without govemment supervision. Under these circumstances 
and where the study was only periodically required and comprised a 
definite limited service, the proposed contract was found to contemplate 
proper independent contractor performance even though the govem­
ment was to fumish office space, equipment, supplies, and stenographic 
and typing services required by the contractor while working in the gov-

I ernment office. B-155365, October 28, 1964. 

Air Force contract for services for assistance in the conduct and anal­
ysis of experiments with the University of New Mexico was held not to 
be a proper independent contract but to involve an employer-employee 
relationship where the contractor was to be paid on the basis of the 
number of hours worked by its personnel, where the Air Force had con­
trol over the selection of contractor employees, where the type of work 
was such that it could not be performed without the direct supervision 
of govemment personnel, and where such govemment supervision was 
provided for by the contract terms. Under such circumstances the rela­
tionship created between the govemment and the contractor's 
employees is tantamount to that of employer and employee, and per­
sonnel performing such work should be employed in accordance with 
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the civil service laws and classification principles. B-157192, July 30, 
1966. 

However, see B-193858, October 25,1979, where due to an extreme 
shortage of medical personnel, the Rosebud Public Health Service Indian 
Hospital entered into an agreement with and issued a purchase order to 
Indian Health Management, Inc. for services needed. Although the phy­
sician assistant services secured under the agreement were improperly 
provided under circumstances that created an employer-employee rela­
tionship, payment for services received may be made in view of the 
extenuating circumstances involved. B-193858, October 25, 1979. 

4. Oral agreement 

Coast Guard medical staff members who entered into an oral agreement 
with a retired Public Health Service officer for dental services lacked 
authority to enter into or administer govemment contracts. However, 
payment may be allowed for the reasonable value of the services since 
the anangement would have been a permissible procurement action if 
the formal procedures had been followed. Payment is appropriate where 
(1) the government received a benefit, (2) the contractor acted in good 
faith, and (3) the amount claimed represents the reasonable value of the 
benefit received. Dr. Edward Kuzma, B-215651, March 15, 1985. 
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Chapter 11 

Prevailing Rate Employees 

Subchapter I-
Background 
Information 

A. Generally The term "prevailing rate" or "Wage Board" employee is generally used 
to designate a civilian employee of the govemment who occupies a posi­
tion in a recognized trade or craft or any other position having trade, 
craft, or laboring experience and knowledge as the paramount require­
ment, and whose position is exempted by 5 U.S.C. § 5102(c)(7) from the 
position classification standards applicable to General Schedule 
employees. The term "prevailing rate employee" is more fully defined at 
5 u.s.c § 5342. See also similar coverage of certain agencies outside of 
executive branch in 6 u.s.e § 5349. 

B. Historical Development 
of Prevailing Rate Systems 

1. Old wage system 

Initially there was no uniform requirement that the rates of pay for 
Wage Board positions be set upon a prevailing rate basis. Certain agen­
cies, including the Govemment Printing Office and Department of the 
Navy, were subject by statute to procedures requiring that the pay rates 
of their Wage Board employees be so established and, as to those agen­
cies, the procedures were mandatory. With respect to other agencies 
with positions exempted by 5 u.s.e § 5102(cX7), the authority to utilize 
Wage Board procedures stemmed from the inherent authority vested in 
the heads of the departments or agencies to fix the compensation of 
employees not otherwise controlled by statute. 13 Comp. Gen. 367 
(1934) and 15 Comp. Gen. 308 (1935). 

2. Coordinated Federal Wage System (CFWS) 

By Presidential directive of November 16, 1966, to the Chairman of esc 
(now Director of OPM), the President recognized that uncoordinated 
treatment of the pay-setting procedures for Wage Board employees had 
resulted in diverse and often inequitable treatment of employees. In 
response to his direction to take action to develop common job standards 
and wage policies and practices, csc issued procedures and instructions 
implementing the CFWS in furtherance of the statutory requirement that 
the pay of Wage Board employees be "fixed and adjusted from time to 
time as nearly as is consistent with the public interest in accordance 

Page 11-1 GAO/CXK>91-6 CPLM — Compensation 



Chapter 11 
Prevailing Rate Employees 

with prevailing rates." Under the CFWs, esc sought to regulate the con­
duct of wage surveys, the determination of occupational groups, and to 
establish mles goveming administration of pay for individual employees 
upon appointment and transfer. 

C. Present Status of 
Prevailing Rate System 

1. Federal Wage System 

Pub. L. No. 92-392, August 19, 1972, 86 Stat. 664, provided statutory 
authority for a pay system under which the rates of pay of Wage Board 
employees were to be ac^justed. The pertinent provisions of Pub. L. No. 
92-392 are codified at 5 u.s.e. ̂  5341 - 6349. OPM'S histmctions unple­
menting the Federal Wage System are contained at FPM Supplement 
632-1. 

2. Employees govemed by certain collective-bargahung agreements 

By virtue of section 704(bXB) of the Civil Service Reform Act of 1978, 
prevailing rate employees whose labor-management contract provisions 
are covered by section 9(b) of Pub. L. No. 92-392, may negotiate the 
contract provisions without regard to Subchapter V of Chapter 6, Title 
5, United States Code. 58 Comp. Gen. 198 (1979). 

Subchapter II—Basic 
Compensation 

A. Basic Determinations 1. Prevailing rate determinations and wage schedules 

Statutory requirements for making prevailing rate detemiinations and 
establishing regular (5-step) and special wage schedules, including pro­
visions for hazard and night differential and for the use of rates from 
other areas (Monroney Amendment), are prescribed by 5 u.s.c. § 5343 
and implemented by Subpart E, Part 532, Title 6, C.F.R., and Subchapters 
S4, S5, S8, Sl 1, FPM Supplement 632-1. 
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2. Job grading 

Prevailing rate positions under the Federal Wage System must be classi­
fied in grades in conformance with or consistent with standards pub­
lished by OPM. Agencies are authorized to make grade determinations 
subject to review by OPM. 5 use. § 5346; Subchapter S6, FPM Supplement 
632-1. 

3. Application of pay cap to wages adjusted under the Monroney 
Amenchnent 

Prevailing rate employees at Barksdale AFB, Louisiana, were entitled to 
wage acyustments from another area based on the Monroney Amend­
ment. These wage increases may not exceed the statutory pay increase 
caps for fiscal years 1982,1983, and 1984 since there is no indication 
that the pay caps are not applicable to wages initially established under 
the Monroney Amendment. Barksdale AFB, 64 Comp. Gen. 227 (1985). 

4. Application of pay cap to pay changes due to reassignment between 
wage areas 

Prevailing rate employees were "transferred in place" due to a realign­
ment of district boundaries, and this resulted in a pay increase in excess 
of the pay cap. These adjustments did not result from a wage survey, 
and thus they are outside of the scope of the pay cap legislation. Corps 
of Engineers, 64 Comp. Gen. 912 (1985). 

B. E f fec t ive D a t e of l. Generally 

Increases in Pay Rates c K- . . .v, . . . ^ K i 
Subject to the exceptions stated below, an increase in compensation 
authorized by a Wage Board or other wage-fixing authority for 
employees under the prevailing rate system may not be made effective 
prior to the date of final action by that wage-fixing authority. B-174278, 
December 23, 1971. 

A Wage Board employee claimed a wage rate increase retroactive to the 
date of a wage ac^ustment given for other positions in the employing 
agency. Notwithstanding his claim that the agency erred in failing to 
implement the intended personnel action, he is not entitled to retroactive 
increase when the record fails to establish administrative intent to 
ac ĵust his wage at the earlier date. B-187597, January 24, 1977. 
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2. Forty-five days after wage survey ordered 

By virtue of 5 u.s.c § 5344, increases in rates of basic pay granted pur­
suant to wage surveys are effective not later than the first day of the 
first pay period which begins on or after the 45th day (including Satur­
days and Sundays) following the date the wage survey is ordered to be 
made. However, retroactive pay pursuant to section 5344 is payable 
only when the individual is employed on the approval date of the order 
granting the increase, or when the individual returned or died during 
the period between the effective date of the increase and the approval 
date of the order granting the increase, and only for services performed 
during that period. Accordingly, Wage Board employees who are sepa­
rated prior to the approval date may receive a retroactive ac^ustment 
only if they meet the statutory conditions. 64 Comp. Gen. 665 (1976). 
Section 5344 does not apply to special wage schedule employees. 
B-173783.169, August 5, 1976. 

3. Monroney Amendment 

a. Separated employees 

The Monroney Amendment, Pub. L. No. 90-560, October 12,1968, 
82 Stat. 997, requires reconstmction of pay schedules based on "out-of-
area" data where comparable positions do not exist in the survey area. 
The schedule adjustments required by the Monroney Amendment are to 
be regarded as corrective action and not as an order granting an increase 
in pay within the meaning of 6 u.s.e. § 5344. Hence, each separated 
employee who was on the rolls on the date of the original wage schedule 
order is entitled to a retroactive pay ac^ustment. 50 Comp. Gen. 266 
(1970). 

b. Corrective increases 

In retroactive application of the corrected Monroney Amendment wage 
schedule, when a comparison of individual wage payments shows that 
previous wage schedule payments are less than the employee is entitled 
to under the Monroney Amendment wage schedule, the employee is to 
be paid the difference. If the previous payments are greater than the 
amount due under the Monroney Amendment wage schedule, the 
employee may retain the difference. Overpayments are to be set off 
against underpayments and if they are equal, no payment is due the 
employee. 50 Comp. Gen. 495 (1971). 
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C. Under Pre-Existing 
Collective-Bargaining 
Agreements 

1. Generally 

Collective-bargaining agreements between an agency and a labor union 
which were in effect on the date of enactment of Pub. L. No. 92-392, 
August 19,1972, and which provided for negotiated wage fixing, are 
exempted from the wage survey provisions of 5 use. § 5343 by section 
9(b) of Pub. L. No. 92-392. See 5 use. § 5343 note. 55 Comp. Gen. 162 
(1976). 

Section 9(b) of Pub. L. No. 92-392, governing prevailing rate employees, 
exempts bargaining agreements in effect on August 19,1972, containing 
wage-setting provisions. Certain United States Information Agency radio 
broadcast technicians are covered by such an agreement and, therefore, 
may continue to negotiate wage-setting procedures until the parties 
agree to delete wage-setting provisions from their agreement. Then such 
employees would be govemed by the Prevailing Rate Statute, 5 use. 
Chapter 53, Subchapter IV. 56 Comp. Gen. 360 (1977). 

2. Retroactivity of wage adjustments 

Retroactive wage acyustments for federal prevailing rate employees 
which are not based upon a government "wage survey," but rather on 
negotiations and arbitration under a 1959 basic bargaining agreement, 
are not governed by 5 use. § 6344 as added by section 1(a) of Pub. L. 
Nb. 92-392. Section 9(b) of that law preserves to such employees their 
bargained for and agreed rights under that basic bargaining agreement. 
Thus, employees who separated from the service after the date to which 
a pay increase was made retroactive may have their lump-sum leave 
payments computed on the basis of the increased pay rates. 57 Comp. 
Gen. 589(1978). 

Wage acyustments for prevailing rate employees determined through 
collective bargaining under labor-management agreements, as differenti­
ated from those determined by wage surveys, are not subject to 5 u.s.c. 
§ 5344(a) and are, therefore, subject to the general mle that increases 
may not be made effective prior to the date of final approval. See 
38 Comp. Gen. 538 (1959). However, a preliminary agreement between a 
competent wage-fixing authority and a union, which prospectively sets 
the effective date for wage increases yet to be negotiated, properly 
authorizes increases from that date even though the amount of the 
increase is not agreed upon or otherwise determined until a later date. 
55 Comp. Gen. 162 (1975); B-170170, October 9, 1970; and B-185506, 
September 2, 1976. In the absence of a preliminary agreement fixing the 
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date, the negotiated wage increase may not be made retroactive. 
56Comp. Gen. 162(1975). 

The effective date of such a pay increase may not be established retro­
active to a date earlier than the date of the preliminary agreement itself. 
B-183083, November 28,1975. 

3. Supervisors' pay cap 

Supervisors of prevailing rate employees seek reconsideration of our 
prior decision, 64 Comp. Gen. 100 (1984), holding that the supervisors 
are subject to the statutorily imposed pay limitation which dees not 
apply to their subordinates, who negotiate their pay hicreases. We 
affirm our prior decision since the supervisors are clearly covered by 
the pay increase limitation and are not specifically excluded from the 
limitation. Prior decisions involving pay Ihikage between groups of pre­
vailing rate employees are distinguished since they do not deal with spe­
cific statutory pay limitations. Prior court decisions involving prevailing 
rate employees who are not covered by the statutory pay limitation are 
also distinguished on the same basis. Reconsideration of Voice of 
America, 65 Comp. Gen. 434 (1986). 

4. Consequential pay adjustments of Wage Board supervisors 

Wage Board foremen who supervise craftsmen whose pay is established 
by collective bargaining, but who are precluded from union membership, 
are entitled to a retroactive pay mcrease, based on an arbitrator's award 
of a pay increase to craftsmen pursuant to the collective-bargaining 
agreement. The foremen's rate of pay is established pursuant to a spe­
cial wage schedule prescribing the rate at a certain percentage above the 
rate for nonsupervisory employees. B-180010.07, June 15,1977. 

i 

6. Arbitrator's decision 

Inasmuch as the effective date of a wage increase to be effected by col­
lective bargaining can be set by preliminary agreement, the arbitrator 
may set a retroactive effective date for a wage increase in accordance 
with the collective-bargaining agreement. 55 Comp. Gen. 1006 (1976). 
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D. Within-Grade Increases i- ^^"eraiiy 

Prevailing rate employees are entitled to within-grade step increases 
after established waiting periods under the provisions of 5 u.s.e. 
§ 5343(e)(2). In general, the waiting period for prevailing rate (as well as 
General Schedule) employees begins at the beginning of a new appoint­
ment after a break in service or a nonpay status in excess of 52 weeks or 
begins upon receiving an "equivalent increase." Section 5335(d) of Title 
5, U.S. Code, which is applicable to General Schedule employees, pro­
vides that an increase in pay granted by statute is not an equivalent 
increase in the case of an employee converted from a Wage Board to a 
General Schedule position. A pay increase received by such an employee 
while in a General Schedule position as the result of a wage ac^ustment 
under the Federal Wage System is considered an increase in pay granted 
by statute and, as such, is not regarded as an "equivalent increase" for 
the purpose of 6 use. § 5335. 54 Comp. Gen. 304 (1974). 

2. Administrative enor 

An administrative error in failing to make the proper notation so that a 
prevailing rate employee would receive a periodic step increase on the 
date he became eligible for the increase, pursuant to regulations and 
which do not require any administrative determination after the 
employee meets the service requirements, may be retroactively cor­
rected without violating the general mle which prohibits increases in 
compensation based on retroactive administrative determinations. 
37Comp. Gen. 774(1958). 

3. Effect on promotion to General Schedule 

An employee promoted to a prevailing rate position, with a scheduled 
rate of $14,373, and receiving night differential bringing his basic rate 
of pay to $16,084.24, was subsequently promoted to a General Schedule 
position in which his pay was set at $15,409. He did not receive an 
equivalent increase on the latter promotion because night differential is 
considered part of his "rate of basic pay" under 6 U.S.C. § 5343(f). He is, 
therefore, entitled to a step increase in the General Schedule position 
after the appropriate waiting period computed from the time of his pro­
motion to the prevailing rate position. B-189852, Febmary 14, 1979. 
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4. Effect on promotion to special pay schedule 

A prevailing rate employee, on promotion and transfer to a new duty 
station with a special pay schedule, was granted the equivalent of the 
required one-step increase. When the special pay schedule was later ter­
minated due to the qualification of the duty station for a remote work­
site commuting allowance, the employee's claim for the equivalent of the 
one-step increase was denied since at the time of his promotion he 
received the equivalent of the one-step increase. B-194442, June 8, 1979. 

E. Pay Incident to 
Promotions 
^ 

Employee of Defense Mapping Agency is entitled to increased compensa­
tion in the form of an additional step rate of her applicable wage 
schedule because the agency's policy of rounding down fractions of less 
than one-half of one cent produced a raise in pay incident to her promo­
tion of less than 4 percent, which was not in accordance with regulatory 
pay-setting requirements. The pay raise at time of promotion for pre­
vailing rate employee is required to be at least 4 percent. B-205372, 
July 23, 1982. 

F. Conversion and 
Transfer Between Pay 
Systems and Grade and 
Pay Retention 

1. Generally 

"Passage of the Civil Service Reform Act of 1978 rendered regulations 
relating to salary retention for federal employees and conversions 
between pay systems obsolete, thereby requiring their revocation." 
46 Fed. Reg. 22745 (1971). Accordingly, decisions interpreting those 
revoked regulations will not be published here. To determine benefits 
under the new law conceming grade and pay retention, see 6 u.S.C. 
§§ 6361 - 5366 and 5 C.FR. Part 536. 

A printing and lithographic employee, whose position was converted in 
December 1980 from an agency-established special printing wage 
schedule to the Federal'Wage System, received grade retention for 2 
years and indefinite pay retention. In 1982, his former position was 
abolished before the 1982 comparability ac^ustment became due. He is 
entitled to the full comparability ac^ustment payable in 1982 based on 
the rate of basic pay for his new Federal Wage System position. M. H. 
Todd, B-217104, September 30, 1985. 
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2. Cost-of-living allowance 

Department of Transportation questions payment of full cost-of-living 
allowance (COLA) to Coast Guard employee in Alaska whose position was 
converted from the prevailing rate system to the General Schedule. 
Employee retained his WS-6 grade for 2 years and is now on retained 
pay in excess of GS-1 1, step 10, under 5 u.sc ^ 5362 and 6363. 
Employee is entitled to full 25 percent COLA for the area under 5 u.s.e. 
§ 5941, based on the rate of basic pay for GS-1 1, step 10, not on his 
retained rate of pay. U.S. Coast Guard, B-206028, December 14,1982. 

G. Classification Wage Grade employees reclassified to higher positions as the result of 
classification appeals are not entitled to backpay for the period of 
wrongful classification. Regulations promulgated pursuant to 5 u.s.e. 
§ 5346, which authorizes a job-grading system for prevailing rate 
employees, preclude the payment of backpay in such cases in the same 
manner as in enoneous classification cases under similar provisions, 
5 US.C ̂ 5101-5115 , involving General Schedule employees. B-192514, 
October 16, 1978; B-190157, Febmary 10,1978; and B-180144, 
October 20,1976. An employee included in the General Schedule and 
subsequently classified in the Federal Wage System, is not entitled to 
pay for the period of erroneous classification since regulations issued 
pursuant to 5 u.s.C. ^ 5 1 0 1 - 5 1 1 6 and 5346 provide that a position 
classification action may be made retroactively effective only when 
there is a timely appeal which results in the reversal, in whole or in 
part, of a downgrading or other classification action which had occa­
sioned the reduction of pay. 5 CFR. ^ 511.703 and 532.701(bX9). 
57 Comp. Gen. 404 (1978). See also B-189492, Febmary 14, 1978. 

H. Details to Higher Grade 
Positions 

The subject of backpay for overlong details to higher grade positions is 
discussed at length in Chapter 8, Part B of this title. Statutory authority 
applies to details between Wage Board positions, as well as to details 
from Wage Board positions to higher grade General Schedule positions. 
See 56 Comp. Gen. 732 (1977) and 56 Comp. Gen. 786 (1977), 
respectively. 

In this regard. General Schedule and wage system employees are 
treated alike. B-193959, September 21, 1979. Also see B-194146, 
March 30, 1979. 
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A. Overtime Pay 1. Generally 

Title 5 of the U.S. Code, § 5644(a) provides that prevaUihg rate 
employees not in standby status are entitled to overtime pay for over­
time work in excess of 8 hours a day or 40 hours a week. The rate is one 
and one-half times the employee's basic rate of conipensation. Prevailing 
rate employees may also be entitled to overtime compensation under the 
Fair Labor Standards Act (FLSA). For a discussion of entitlement under 
the FLSA, see CPLM Title I—Compensation, Chapter 4. 

2. Labor-management wage agreements negotiated under section 9(b) of 
Pub. L. No. 92-392 

Section 704(bXB) of Pub. L. No. 95-454, the Civil Service Reform Act of 
1978, allows prevailing rate employees whose labor-management con­
tract provisions are covered by section 9(b) of Pub. L. No. 92-392, to 
negotiate these contract provisions without regard to the restrictions in 
5 u.s.c § 5544. Accordingly, decisions 57 Comp. Gen. 269 (1978); 
B-191520, June 6,1978; and 66 Comp. Gen. 360 (1977); which held that 
certain provisions of these contracts conceming overtime were invalid 
and that any overtime worked was subject to 5 U.S.C. § 5544, are over­
mled. 68 Comp. Gen. 198 (1979) and B-189782, March 1, 1979. See also 
B-194401,July3, 1980. 

Fair Labor Standards Act (FLSA) does not modify any existing pay laws, 
rather it establishes a minimum standard to which "nonexempt" 
employees are entitled.-Fact that employee may have overtime compen­
sation entitlement under provision of negotiated labor-management 
agreement protected by the savings provision of section 9(b) of Pub. L. 
No. 92-392, August 19, 1972, does not preclude entitlement of a nonex­
empt employee to overtime compensation under the terms and condi­
tions of FLSA, which would only be used if it provided a greater benefit. 
However, where that same employee has been determined to be 
"exempt" from provisions of FLSA, his entitlement to overtime compen­
sation arises—if at all—under the labor-management agreement. 
B-204984, May 10, 1982. 
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3. Limitation on overtime compensation 

Overtime pay for Wage Board employees is not subject to the aggregate 
limitation of 6 u.s.e. § 6547 applicable to Gtenerjd Schedule employees. 
34 (3omp. Gen. 612 (1955). 

4. Method of computation 

a. Work hi excess of daily and weekly limitation 

Section 5544 of Title 5, U.S. Code, must be constmed as providing alter­
native methods of computation for determining overtime work in excess 
of 8 hours a day or in excess of 40 hours a week. The method allowing 
the greater number of overtime hours shall be used. Therefore, an 
employee whose workweek consists of 3 12-hour days and 1 10-hour 
day, or 46 hours per week, is entitled to overtime pay for the 14 hours 
per week in excess of 8 hours per day, but not for the 6 hours in excess 
of 40 hours per week. 42 Comp. Gen. 195 (1962), as modified by 
42 Comp. Gen. 329. 

b. Day and week definitions 

A calendar day should, whenever administratively feasible, be defined 
as from midnight to midnight and a calendar week as Sunday through 
Saturday. However, to avoid problems involving employees with 
uncommon tours of duty, a 24-hour period may be treated as a day and 
any consecutive 7-day period may be treated as a week. 42 Comp. 
Gen. 195 (1962). 

c. Administrative determination 

Whether to adopt the consecutive 24-hour day concept is an administra­
tive matter for determination by the agency. B-165765, March 17, 1969. 

d. Back-to-back workweeks 

Prevailing rate employees are included in 6 u s e § 6101, which permits 
an agency head to establish a workweek of other than the normal work-

, week of 5 days followed by 2 consecutive nonworkdays, provided that 
"his organization would beseriously handicapped in carrying out its 
functions or costs would be substantially increased . . . " by a normal 
workweek. Since the measure for determining overtime compensation is 
the administratively determined workday and workweek, the number of 
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8-hour days worked consecutively is immaterial unless more than 40 
hours are worked within a single workweek. B-173779, November 22, 
1971. Therefore, where an employee worked 10 days straight, but only 5 
days in each of 2 administrative workweeks and never more than 8 
hours a day or 40 hours a week, he was not entitled to overtime compen­
sation. B-134864, July 27,1976. 

e. Intermittent and part-time employees 

Under the provisions of 5 u.s.e § 5544(a), part-time and intermittent 
employees are entitled to overtime compensation for time worked in 
excess of 8 hours a day or 40 hours a week, regardless of whether a 
40-hour workweek or an 8-hour day has been administratively estab­
lished. 48 Comp. Gen. 439 (1968). 

5. Training courses 

Prevailing rate employees are subject to the same statutory restrictions 
on overtime during training periods as are General Schedule employees. 
See Chapter 4, above. 

Provision of 6 u.s.c § 4109 prohibiting payment of premium compensa­
tion to employees during period of training does not in itself preclude 
payment of overtime compensation to employees traveling to and from 
places of training. Here^ controlling'labor-management agreement provi­
sion, which is protected by the savings provision of section 9(b) of Pub. 
L. No. 92-392, August 19,1972, provides for payment of overtime 
among other things for time worked in excess of 8 hours in a workday 
and time worked outside of regular hours on a workday, but is silent on 
issues of travel as hours of work or travel to or from training performed 
outside normal work hours. We conclude that there is no law or other 
authority which establishes an overtime entitlement for travel from 
training assignment outside normal work hours. B-204984, May 10, 
1982. 

6. Actual work requirement 

a. Leave effect 

Since employees must actually work overtime hours in order to receive 
the overtime rate of pay, employees who are on leave during their regu­
larly scheduled overtime hours are not entitled to time and one-half the 
basic rate of pay, 42 Comp. Gen. 195 (1962) and 46 Comp. Gen. 217 
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(1966). However, the 40-hour workweek may consist of hours in a 
leave-with-pay status so that an employee with a 10-hour workday on 
leave during any part of the first 8 hours of the workday but working 
the last 2 hours thereof is entitled to overtime pay for the last 2 hours. 
He fulfills the actual work requirement. 42 Comp. Gen. 195 (1962). 

b. Delay at worksite due to bad weather 

Prevailing rate employees, who, due to adverse weather conditions, 
were denied permission to leave remote worksites at the end of the 
workday, are not entitled to overtime compensation for the period they 
remained at the worksite, since they did not satisfy the requirement of 
5 u.s.c § 5544 that work be performed or that they be in a standby or on-
call status. Additionally, since the employees were completely relieved 
from duty, their waiting time was their own and is not compensable as 
overtime hours worked under the Fair Labor Standards Act, 29 u.s.c. 
§§ 201 - 219. B-187181, October 17,1977. 

c. Preshift and post shift duties 

Security police employees of the Government Printing Office who, as a 
result of their work schedule, must purchase their uniforms during their 
off-duty hours are not entitled to overtime compensation under 5 u.s.e. 
§ 6544 (1976) for the time spent purchasing their uniforms. 60 Comp. 
Gen. 431 (1981). 

d. Holidays 

A prevailing rate employee assigned to a workweek of 1 8-hour day, 2 
10-hour days, and 1 12-hour day, who was prevented from working on 
a regularly scheduled 12-hour day because a holiday occurred, is only 
entitled to the basic rate of compensation for the holiday. 42 Comp. 
Gen. 195 (1962). See also 47 Comp. Gen. 358 (1968). 

(1) Exceptions 

(a) Callback—When a prevailing rate employee is requested to perform 
irregular or occasional work on a day when work is not scheduled for 
him or for which he was required to return to his place of employment, 
he is considered to have worked a minimum of 2 hours of overtime 
whether or not the work is actually performed, FPM Supplement 532-1, 
Subchapter S8(bX8) and B-177313, November 8, 1972. 
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(b) Military and court leave—Overtime compensation is payable to 
employees on military or court leave if the overtime duty was regularly 
scheduled and the employees would have been required to work over­
time had they not been on military or court leave. 31 Comp. Gen. 173 
(1951); 49 Comp. Gen. 233 (1969); and B-169835, March 11, 1976. 

(c) Back Pay Act, 5 u.s.e. § 5596—See CPLM Chapter 7 of this title, 

e. Meals and rest periods 

(1) Meals—Time set aside for eating is noncompensable unless the 
employee is required to perform substantial official duties during that 
period. B-166304, April 7, 1969. See also Standby duty below. 

(2) Rest periods—When it is determined by proper administrative 
authority that brief rest periods during overtime hours of work are 
essential or beneficial to the service, such rest periods may be regarded 
as duty time for which overtime compensation is payable. B-166304, 
April 7, 1969. 

(3) Standby duty—Time during which an employee is required to 
remain at or \yithin the confines of his post of duty in excess of 8 hours 
a day in a standby or on-call status, exclusive of eating and sleeping 
time, is compensable as overtime work only when it is in excess of 40 
hours per week. 5 u.s.e. § 5544(a). 

(4) Definition of standby status—The phrases "on call" and "standby" 
used in the context of 5 u.s.e. § 6644(a), when used in conjunction with 
the phrase "required to remain at or within the confines of their post of 
duty," have generally the same meaning as the phrase "standby status" 
used in 5 U.S.C § 5545 applicable to General Schedule employees. 
42 Comp. Gen. 196 (1962). See also CPLM Title 1—Compensation, 
Chapter 4. 

(5) Sleeping and eating time—In the absence of any standard criteria for 
determining sleeping and eating time under 5 u s e § 5544(a), attention is 
directed to Armstrong, et al. v. United States, 144 Ct. Cl. 659 (1959) and 
to Ahearn, et al. v. United States, 142 Ct. Cl. 309 (1958). In designating 
time for normally unintermpted sleeping and eating, attention is called 
to Farley v. United States, 131 Ct. Cl. 776 (1955) and England v. United 
States, 133 Ct. Cl. 768 (1956); where compensation was allowed because 
it was determined substantial labor was performed during the time set 
apart for sleeping and eating. 42 Comp. Gen. 195 (1962). 
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(6) Standby duty at home—Time spent hi a standby status at other than 
the employee's duty station where his use of the time in question is 
severely limited and is in fact spent predominantly for the benefit of the 
govemment may be compensable as overtime. Rapp v. United States, 
167 Ct. Cl. 852 (1964); Moss v. United States, 173 Ct. Cl. 1169 (1965). 
Where an employee's performance of duty "as a security officer required 
him to remain at his residence located within the limits of his duty sta­
tion and where the employee responded to emergencies 40 to 50 times 
per year, his whereabouts were nanowly limited and his activities sub­
stantially restricted so as to entitle him to overtime compensation. 
65 Comp. Gen. 1314 (1976) and B-176924, September 20,1976. 

A Department of Army lockmaster was confined to a lock reservation of 
several acres for standby duty and responded to calls during his 
standby duty. Even though the employee's residence was on the reser­
vation, the employee's duty was stanclby duty as contemplated by 
5 u.s.e. § 5544(a), and is compensable because his activities and move­
ments were extremely restricted and he was on ready alert. B-176924, 
September 20,1976. 

Employee at dam reservation claims overthne compensation for standby 
duty. Although he was required to live in government-owned housing on 
the dam reservation the agency determined that effective January 10, 
1971, he would not be required to remain at the dam reservation after 
the end of his regular duty hours. Under the circumstances, he is not 
entitled to overtime compensation under 6 u.s.e. § 5544(a) since his off-
duty movements and activities were not severely restricted. In addition, 
such off-duty time is not compensable as hours of work under the Fair 
Labor Standards Act, 29 use. ^ 201 - 219. 61 Comp. Gen. 301 (1982). 

Employee is not entitled to overtime compensation under 5 U.S.C. 
§ 5544(a) during period he was restricted to dam site since he has not 
shown that he was in effect required to be on "ready alert" as in Hyde 
V. United States, 209 Ct. Cl. 746 (1976). There is nothing hi the record"to 
indicate that claimant's activities were often intermpted by an emer­
gency or other work situation requiring prompt attention. 61 Comp. 
Gen. 301 (1982). 

f. Traveltime 

(1) Travel inherent in work—^^Travel which is an inherent part of and 
inseparable from work itself constitutes work, and if such travel 
extends the employee's time in a work status beyond 8 hours a day or 40 
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hours a week, it is compensable as overtime work. Travel which repre­
sents an additional incidental duty directly connected with the perform­
ance of a given job and which is considered as assigned duty is regarded 
as travel inherent in work. B-173103, November 16,1971. Where an 
employee reports to a shore pickup point to board a govemment vessel 
hi order to be transported to his duty station aboard a derrick boat, his 
early reporting and travel was for the purpose only of facilitating his 
own transportation and, hence, is separable from work. B-173103, 
November 16, 1971. Travel which has no purpose other than to trans­
port an employee to and from the place where he is to perform actual 
work is not regarded as an incidental duty which is inseparable from 
work and is not regarded as work. B-178241, May 25,1973. 

(2) Travel under 5 us.c § 6644(a)—The traveltime of a Wage Board 
employee, which is other than an inherent part of his work, is compen­
sable under 6 use. § 6544(a) as overtime, if the time spent traveling 
involves travel away from the official duty station and meets one of the 
following conditions: (i) involves the performance of work while trav­
eling, (ii) is incident to travel that involves the performance of work 
while traveling, (iii) is canied out under arduous conditions, or (iv) 
results from an event which could not be scheduled or controlled admin­
istratively. The language of 5 u.s.c § 5544(a) has, m general, been inter­
preted consistently with the latter provision. B-173103, November 16, 
1971 and B-178241, May 26, 1973. For a more thorough analysis, see 
CPLM Title I—Compensation, Chapter 4. 

(3) Officially ordered or approved—Where employees were given the 
option of reporting to a conimon pickup point before regular duty hours 
for the purpose of availing themselves of govemment transportation to 
the worksite, such early reporting and travel was not officially ordered 
or approved and, hence, is not compensable as overtime work. B-177438, 
March 28, 1973. 

(4) Performance of work while traveling—An employee who performed 
actual work reviewing documents during air travel is entitled to over­
time compensation for such time. B-164363, October 21,1969. A truck 
driver who reported before regular duty hours to drive himself and, 
other employees from a central pickup point to a duty site may be 
regarded as having performed work while traveling. B-177438, 
March 28, 1973. 

Page 11-16 GAO/CXX>91-6 CPLM — Compensation 



/ 

Chapter 11 
Prevailing Rate Employees 

(6) Administratively uncontrollable event 

(a) Event controllable—When the necessity for Wage Board employee's 
travel resulted from the gradual deterioration of gun mounts, the event 
necessitating the travel may not reasonably be considered to have 
resulted from a sudden emergency or catastrophe or an event which 
could not be scheduled or controlled administratively within the 
meaning of 5 use. § 5644(aXiv). 49 Comp. Gten. 209 (1969). 

(b) Immediate official necessity—Travel of employee to inspect press 
sheets was subject to administrative scheduling and control and was not 
compensable under 5 u.s.e- § 5544(a), even though the event necessi­
tating the travel was uncontrolled, since there was no immediate official 
necessity for the travel. B-170683, November 16, 1970. 

(c) Transportation delays—Employees who were delayed 2 hours 
beyond regular duty hours in retuming to their duty station due to 
traffic congestion at the Baltimore Harbor Tunnel were not entitled to 
overtime compensation for such delayed traveltime since the traffic con­
gestion was not the event necessitatmg the travel under 5 u.s.e. 
§ 5542(aXiv). 54 Comp. Gen. 515 (1974). 

(d) Travel under the Fair Labor Standards Act—Employees who are 
covered by the FLSA are entitled to overtime compensation for traveltime 
in accordance with OPM regulations m 5 C.F.R. § 661.422. A nonexempt 
employee who either drives himself to his desthiation or travels as a 
passenger during hours which conespond to his regular work hours 
would be entitled to overtime compensation under FLSA for those hours 
of travel which are in excess of 40 hours in a week. B-183493, July 27, 
1976. Time spent by employees in boats traveling to and from the 
employees' principal worksite is within the purview of the Portal-to-
Portal Pay Act of 1947 and not compensable as overtime work. 
B-178272, July 27, 1976. See also Chapter 4 of CPLM Title I— 
Compensation. 

B. H o l i d a y P a y l • Regular pay 

Title 6, U.S. Code, § 6104 provides that prevaiUng rate employees who 
are relieved or prevented from working on a holiday are entitled to the 
same pay for that day as for a day on which an ordinary day's work is 
performed. 
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2. Premium pay 

Prevailing rate employees, pursuant to the provisions of FPM Supplement 
632-1, are entitled to double time pay for work performed on a holiday. 
B-177313, Novembers, 1972. 

3. Temporary employees 

In the absence of a regulation or agreement providing for holiday pay 
for temporary employees, only "regular employee(s)" are entitled to reg­
ular pay for holidays under 5 use. § 6104. Temporary summer aids who 
served under appointments limited to 90 days or less were entitled only 
to an ordinary day's pay for work performed on holidays, and not to 
premium pay, since applicable OPM regulations defined the term "regular 
employee" as an employee having appointments not limited to 90 days 
or less. B-153107, November 26, 1969. See also 34 Comp. Gen. 235 
(1954) and 25 Comp. Gen. 584 (1946). 

C. Night Differential l- statutory authority 

Section 5343(f) in Title 5 of the U.S. Code provides as follows: 

"(f) A prevailing rate employee is entitled to pay at his scheduled rate plus a night 
differential— 

"(1) amounting to 7-1/2 percent of that scheduled rate for regularly scheduled 
nonovertime work a majority of the hours of which occur between 3 p.m. and mid­
night; and 

"(2) amounting to 10 percent of that scheduled rate for regularly scheduled 
nonovertime work a majority of the hours of which occur between 11 p.m. and 8 
a.m. 

"A night differential under this subsection is a part of basic pay." 

See also PPM regulations 5 C.FR. Part 532. 

Prevailing rate employees who negotiate their wages and working condi­
tions are exempt from the effects of 5 u.s.e § 5343(f) so that they are 
not automatically entitled to the statutory night differential. 5 u.s.e. 
§ 6343 note. B-184858, August 19, 1976. 
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2. Computation 

a. Applicable differential rate payable for entire shift 

Where an employee works 4 hours between 3 p.m. and midnight and 4 
hours between 11 p.m. and 8 a.m., he is not entitled to 7-1/2 percent for 
the first 4 hours and 10 percent for the last 4 hours, but is entitled to 
7-1/2 percent for the entire shift. 53 Comp. Gen. 814 (1974). 

b. Meal breaks included 

An employee whose shift includes at least 6 hours between 3 p.m. and 
midnight, e.g., 3 p.m. to 8 p>m., would be entitled to the 7-1/2 percent 
night differential regardless of scheduled breaks of 1 hour or less. 
53 Comp. Gen. 814(1974). 

c. Majority of hours requirement 

The term "majority of hours" used in 5 u.s.e.,§ 5343(f) means that the 
number of whole hours worked in either of the night differential periods 
must be greater than one-half the total number of hours worked. Thus, 
an employee who works from 11 a.m. to 7:30 p.m. is not entitled to the 
night differential since the mmority of the hours scheduled do not cecur 
between 3 p.m. and 11 p.m. 53 Comp. Gen. 814 (1974). 

d. Basic compensation determination 

Night differential should be included in basic pay for annual and sick 
leave purposes and for the purpose of computing the amount of over­
time pay. 26 Comp. Gen. 212 (1946) and 52 Comp. (ien. 716 (1973). But 
a day shift employee who occasionally works during the hours for 
which night differential is payable may not include the night differen­
tial in his basic compensation for purposes of computing his overtime 
compensation. 31 Comp. Gen. 48 (1961), amplified by 31 Comp. Gen. 391 
(1952). 

e. Temporary day shift assignment 

An employee regularly assigned to a night shift who is temporarily 
assigned to a day shift is entitled to the night differential while on the 
temporary day shift. 53 Comp. Gen. 814 (1974). The question of what 
constitutes a temporary assignment is a determination primarily for the 
administrative agency involved and we will not question the agency's 
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determination as long as it is reasonable. B-175957, July 27, 1972. 
Where a night shift employee was temporarily assigned to a day shift 
pending selection of a permanent day shift employee, and due to admin­
istrative delays did not return to the night shift for approximately 64 
weeks, GAO did not object to the administrative determination that the 
assignment was temporary. B-185793, September 8, 1976. 

A former Air Force Wage Grade employee requests reconsideration of 
the Comptroller General's decision of March 15, 1982, which denied his 
claim for night differential on the grounds that he had not presented 
evidence that his assignment from the swing shift to the day shift was 
temporary for purposes of continuing entitlement to night differential. 
Claimant's submission of injury report which contains supervisor's nota­
tions that he was on loan is not of sufficient probative value to permit 
payment of claim. B-205452, June 14, 1982. 

D. Sunday Premium Pay ^ • statutory authority 
An employee whose regular work schedule includes work on Sunday is 
entitled to 26-percent premium pay in accordance with the following 
provision of 5 u.s.c. § 5544(a): 

" . . . An employee subject to this subsection whose regular work schedule includes 
an 8-hour period of service a part of which is on Sunday is entitled to additional 
pay at the rate of 25 percent of his hourly rate of basic pay for each period of work 
performed during that 8-hour period of service." 

The above-quoted language is substantially similar to 5 u.s.e. § 5546(a) 
applicable to General Schedule employees. 

2. Maximum rate payable 

Section 5544(a) of Title 5, U.S. Code, is the only authority for payment 
of Sunday premium pay to prevailing rate employees, and that provision 
limits the amount of premium pay to 25 percent. Employees of the Saint 
Lawrence Seaway Development Corporation who had previously been 
paid 50-percent premium compensation for Sunday work based on pre­
vailing rates and practices in the industry may not be paid that higher 
rate of premium pay. 46 Comp. Gen. 176 (1966). 
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3. No minimum period of work time required on Sunday 

Employee whose regularly scheduled tour of duty includes an 8-hour 
period beginning at 11 or 11:30 p.m. Sunday and terminating on Monday 
is entitled to Sunday premium pay for the entire 8-hour period. There is 
no requirement for a minimum period of work on Sunday as a condition 
of entitlement to Sunday premium pay benefits under 5 u.s.c § 5544(a). 
46 Comp. Gen. 168(1966). 

4. Two Sundays in a workweek 

Where an employee's regularly scheduled workweek includes two Sun­
days, an 8-hour tour of nonovertime duty beginning at 11 or 11:30 p.m. 
on the first Sunday, and the last 8-hour tour of nonovertime duty com­
mencing at the same hours on the next Saturday, 5 u.s.ê  § 5544(a) 
applies to both regularly scheduled 8-hour periods of work and the 
employee is entitled to Sunday premium compensation limited to 8 hours 
work actually performed during each regularly scheduled 8-hour period 
of service, any part of which falls within the period of Saturday mid­
night to Sunday midnight. 46 Comp. Gen. 158 (1966). 

5. Leaves of absence 

Prevailing rate employees who work a regularly scheduled 40-hour 
week that includes Sunday are entitled to Sunday premium pay under 
5 u.s.e. § 5544(a), but may not be paid premium compensation for 
periods of leaves of absence during the regularly scheduled 8-hour 
Sunday work period. 46 Comp. Gen. 158 (1966). 

E. E n v i r o n m e n t a l l. Statutory authority 

Differential 
Entitlement to environmental differentials is provided for at 5 u.s.e. 
§ 5343(c)(4). Also see 5 CFR. § 532.511. The OPM instmctions pertaining 
to the payment of environmental differentials to Wage Board employees 
are set forth at FPM Supplement 532-1, Subchapter S8-7 and Appendix J. 
See B-176051, July 14, 1972. 

2. Environmental differential as basic pay 

A separately stated environmental differential may be regarded as basic 
pay for purposes of computing o.vertime and Sunday rates, for purposes 
of civil service retirement deductions, and for purposes of determining 
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the annual rate of pay for group life insurance. The differential may be 
paid to prevailing rate employees while in a leave status. 60 Comp. 
Gen. 66 (1970) and 6-170182(2), July 24,1970. 

3. Duplication of payments 

Employees in Vietnam who receive a 25-percent post differential under 
5 u.s.e. § 6925 for "conditions of environment," including consideration 
of service in a combat area, may not in addition be paid an environ­
mental differential for exposure to war risks since payment of such 
environmental differential would be duplicative of the post differential 
already authorized under the Department of State's Standardized Regu­
lations (Govemment Civilians/Foreign Areas). B-174341, Febmary 28, 
1972. See also 5 CF.R. § 632.611(b)(4). 

4. Supervisors 

Wage Grade supervisors who are not members of an exclusive bar­
gaining unit claimed additional environmental differential awarded to 
nonsupervisory personnel by an arbitrator. Since the supervisors are not 
covered under the negotiated agreement and since action reducing the 
differential rate did not constitute an uiyustified or unwarranted per­
sonnel action under 5 use. § 5596 (1976), they are not entitled to addi­
tional differential awarded to nonsupervisory personnel. B-193176, 
May 4,1979. 

5. Authority to determine hazard, hardship, or condition 

Employees in the plating and anodizing shop at an Army aeronautical 
depot maintenance center claim entitlement to environmental differen­
tial pay due to exposure to hazardous and harmful chemicals. The 
agency maintains that protective measures have practically eliminated 
any hazard, physical hardship, or severe working concUtions. The 
authority to detennine whether the employees meet the qualifications 
for payment of environmental differential pay set by OPM is primarily 
vested in the agency concemed. GAO will not substitute its judgment for 
that of the agency's in the absence of clear and convincing evidence that 
the agency's determination was arbitrary and capricious. B-197142, 
Febmary 12, 1980. See also B-202540, May 11,1981 and B-181498, 
January 30,1975. 
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6. Hazard defined by arbitration 

Appendix J to FPM Supplement 532-1 allows the parties to a collective-
bargaining agreement to agree to the coverage of local situations under 
appropriate categories listed in Appendix J. 

Under a collective-bargaining agreement providing for payment of envi­
ronmental differential for hazardous working conditions, the Navy may 
implement an arbitrator's determination that local working conditions at 
the Naval Air Rework Facility caune under the Appendix J category for 
"explosives and incendiary material—low degree hazard." 56 Comp. 
Gen. 8 (1976). 

7. Hazard determined by grievance 

Under its collective-bargaining agreement, a union filed a grievance 
alleging the existence of hazardous working conditions and the GSA ini­
tially determined that payment of a 25-percent differential for high 
work was wananted. Upon providing protective measures, GSA termi­
nated payment of the differential and the union filed an unfair labor 
practice which was decided in favor of the union by the Assistant Secre­
tary of Labor and sustained by the Federal Labor Relations Council. 
Since FPM Supp. 532-1 allows for negotiations through the collective-
bargaining process for determining local situations under categories 
listed in Appendix J, this Office will not substitute its judgment for that 
of the Assistant Secretary and the Council. The categories listed in 
Appendix J are illustrative only and are not intended to be exclusive of 
other exposures under other circumstances. 58 Comp. Gen. 331 (1979). 

Subchapter IV— 
Similar Systems 

A. Vessel Crews 1. Statutory authority 

Under 5 U.S.C. § 5348 the pay of officers and members of crews of vessels 
is fixed and adjusted from time to time as nearly as is consistent with 
the public interest in accordance with prevailing rates and practices in 
the maritime industry. Included in this practice are the vessel employees 
of the Panama Canal Company. (But see footnote under section 5348 in 
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the U.S. Code Annotated, as to effect of Panama Canal Treaty.) How­
ever, vessel employees of the Ck)rps of Engineers and vessel employees 
where an inadequate maritime industry practice exists will have 
their pay set under other prevailing rate systems. 5 u.s.e § 5348. 

2. Basic pay 

a. Effective date of pay increase 

Seamen employed by the National Oceanic and Atmospheric Administra­
tion are entitled to retroactive pay for services rendered after the effec­
tive date of a pay increase even though they had been separated before 
the date of the order approving the increase since it is the maritime 
industry practice to make such payments and the contrary provisions of 
5 u.s.e § 5344 do not apply to officers and crews of vessels. B-187972, 
March 25, 1977. 

b. Limitation on compensation 

Since the pay of crews of vessels is set by achninistrative action under 
5 u.S.C. § 5348, it is subject to the ceiling of grade GS-18 as provided 
under 5 u.s.e. § 5363. 56 Comp. Gen. 870 (1977). 

3. Additional compensation 

a. Overtime for travel 

An employee of the Military Sealift Command who traveled each day by 
private automobile from his residence to his temporary duty post 
aboard a ship located outside of the local commuting area, and retumed, 
is not entitled under regulations issued by the Navy pursuant to 5, u.s.e 
§ 5348 to overtime compensation for traveltime where traveltime is 1 
hour or less, since these regulations are in accordance with prevaiUng 
practices in the maritime industry. The employee traveled 61 minutes 
each way to and from the ship, resultmg in an extra 2 minutes per day 
which is de minimis and not compensable as overtime. B-186369, 
April 22, 1977, and September 22, 1977. 
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b. Call-back overtime 

The arbitrator's award to vessel employees of 2 hours minimum call­
back overtime for reporting to duty 45 minutes early may not be imple­
mented, since the negotiated agreement incorporated the call-back over­
time provision of a departmental regulation which was applicable to 
Wage Grade employees, under 5 U.S.C. § 5544. Overtime perfonned prior 
to and continuing into a regularly scheduled tour of duty merges with 
the regular tour. The 2-hour minimum does not apply in that situation 
for either General Schedule or Wage Grade employees. B-189163, 
October 11,1977. 

4. Pay cap on premium pay 

Civilian Marine employees whose pay is set administratively under 
6 use. § 5348(a) are not subject to pay caps on their premium pay 
increases. The pay cap language for fiscal years 1981 through 1983 do 
not apply to premium pay. In addition, the Court of Claims in National 
Maritune Union v. United States, 682 F.2d 944 (Ct. Cl. 1982), overtumed 
one agency's attempt to limit such increases in prior fiscal years, and 
there is no evidence of subsequent legislative intent to overmle that 
decision. Crews of Vessels, 64 Comp. Gen. 419 (1985). 

The National Federation of Federal Employees (NFFE) requests our deci­
sion as to whether certain U.S. Army Corps of Engineers prevailing rate 
employees who work aboard a floating plant and are paid under a spe­
cial schedule with rates set according to the New Orleans, Louisiana, 
wage area may be placed under the Lake Charles-Alexandria wage area 
schedule or, in the altemative, under a special schedule with rates com­
parable to that wage schedule. The NFFE'S request may not be granted 
since it appears that the employees are being paid in accord with long­
standing Corps practices. Any change in those practices must be author­
ized by the Office of Personnel Management after consideration and 
recommendation by the Prevailing Rate Committee. Prevailing Rate 
Employees, B-224662, August 21, 1987. 

B. Employees of the 
Government Printing 
.Office 

1. Statutory authority 

Generally the wages of employees of the Govemment Printing Office are 
set by the Public Printer under the Kiess Act, 44 u.s.c. § 305, and in cer­
tain instances to be determined by a conference with a committee of the 
trades involved and subject to approval of the Joint Committee on 
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Pruiting. The Kiess Act does not require the Public Printer to confer 
with employee representatives concerning employment standards for 
GPO printing procurement contracts. B-191619, May 9, 1978. 

2. Pay increase 

a. Effective date 

The Joint Committee on Printing set the effective date for wage rate 
increases on June 18,1977. Under 44 u.s.e. § 305 such wages may not be 
changed more often than once a year. Although Joint Committee action 
occurred on August 4, 1977, since wages paid actually changed on 
June 18, 1977, the earliest date on which the next pay ac^ustment may 
occur is June 18, 1978. B-190097, November 11, 1977. 

b. Craft employees 

The Public Printer and employee representatives were unable to agree 
on the amount of a wage increase. Appeal was taken to the Joint Com­
mittee on Printing pursuant to 44 u.s.c. § 305. The Joint Committee 
approved an increase on August 4,1977, effective June 18,1977. The 
Public Printer may adjust craftsmen salaries between June 18, 1977, 
and August 4, 1977, since impasse was reached between the parties on 
June 10, 1977, and at the time of submission to the Joint Committee it 
was clear there would be an increase. B-190097, November 11, 1977. 

c. Noncraft employees 

Although all employees of GPO are govemed by 44 u.s.e. § 305(a), only 
craft employees are covered by formal wage conference and appeal pro­
visions. Thus, the informal consultations procedure established by the 
Public Printer for noncraft employees dees not restrict the Public 
Printer's authority to set wages nor does it authorize retroactive 
increases. B-190097, June 12, 1978. 

3. Additional compensation 

a. Overtime 

The authority of the Public Printer under the Kiess Act, 44 u.s.e § 306 
(1970), to set wages of certain GPO employees is limited by 5 U.S.C. § 5544 ( 
(1976) with regard to overtime entitlement. Employees must actually 
work overtime hours in order to receive overtime pay and there is no 
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authority under 5 u.s.e. § 5544 to establish overtime rates at a figure 
greater than one and one-half times the basic hourly pay rate. To the 
extent that they are inconsistent with 5 u.s.c. § 5644, proposals of 
employee representatives conceming overtime may not be implemented. 
B-191619, May 9, 1978. 
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C o m p e n s a t i o n I n c i d e n t t o ^̂  ^ ^ o e n e r T y ' ' ' ' ^ ' ' ' ' ' ' ' appointment 3-8 

Certain Personnel Actions 5 Failure to obtain OPM approval 3-8 
c. Erroneous determination 3-9 

3. Higher rates for supervisors of prevailing rate employees 3-9 
a. Statutory authority 3-9 
b. Agency discretion 3-9 
c. Agency bound by its regulation 3-10 
d. Continued supervision required 3-10 

(1) Supervision terminated 3-10 
(2) Supervision only while on temporary duty 3-10 
(3) Regular responsibility required 3-11 

4. Special rates of recmitment and retention 3-11 
5. Employment of specifically qualified scientific and profes­

sional personnel 3-11 
B. Position or Appointment Changes 3-11 

1. Statutory authority 3-11 
2. Retroactive change in appointment 3-11 

.3. Retroactive change in separation date 3-12 
4. Reappointments 3-12 

a. From unclassified position 3-12 
b. Regulation conceming prior service 3-12 
c. Consultants 3-13 

C. Promotions and Transfers . 3-13 
Effective Date 3-13 

1. Generally 3-13 
2. Delay prior to approval 3-13 
3. Timing within-grade step increase 3-14 
4. Failure to counsel 3-14 
5. Exceptions 3-14 
6. Criteria for proper revocation of promotions before effec­

tive date 3-16 
7. Nondiscretionary agency policy 3-15 
8. Employee organization agreements 3-16 
9. Original intent effected • 3-16 

10. Termination of temporary promotion 3-16 
11. Details 3-16 
Highest Previous Rate Rule 3-17 

1. Generally 3-17 
2. Administrative discretion 3-17 
3. Abuse of administrative discretion 3-17 

Index-6 GAO/CXJC-91-6 CPLM — Compensation 



Index 

4. Agency regulation and policy 3-18 
5. Delay in appointment 3-19 
6. Demotion at employee's request 3-20 
7. Availability of funds 3-20 

a. Source of funds 3-20 
b. Availability at later date 3-20 

8. Averaging method 3-21 
9. Legality of previous rate 3-21 

10. Prior position not within Classification Act 3-21 
11. Present position not within Classification Act 3-21 
12. Nonappropriated fund activities 3-22 
13. Foreign Service 3-22 
14. Position occupied less than 90 days 3-22 
15. Position held under temporary promotion 3-22 
16. Reassignment but duties unchanged 3-23 
17. Transfers to federal government 3-23 

a. International agency 3-23 
b. Transfers from legislative or judicial branch 3-23 

18. Basic pay 3-24 
a. Hazardous duty pay 3-24 
b. Overseas tax benefits 3-24 
c. Tropical differential 3-24 
d. Night differential 3-24 

19. Conversion versus transfer 3-26 
20. Promotion subsequent to demotion 3-25 
21. Periodic step increase 3-25 
22. Retroactive salary increases 3-26 
23. Rule applies to salary rate not grade 3-26 
24. Intermittent employee 3-26 
25. "Two-step increases" rule 3-26 

a. Promotion or transfer to higher grade 3-26 
b. Promotion or transfer between General Schedule 

and other pay systems 3-27 
26. Simultaneous actions 3-27 

D. Classification and Reclassification 3-28 
1. Statutory authority 3-28 

' 2. Jurisdiction 3-28 
a. OPM and employing agency 3-28 

(1) Generally 3-28 
(2) Administrative action—authority 3-28 
(3) Allocation versus reallocation 3-28J 
(4) GAP 3-29 

(a) Bound by PPM determinations 3-29 

Index-6 GA0/CX]O91-6 CPLM — Compensation 



Index 

(b) Discrimination—intentional misclassifica­
tion 3-29 

3. Effective date 3-29 
a. Generally 3-29 
b. United States v. Testan 3-30 
c. Prior to reclassification 3-30 
d. Upon reclassification 3-30 

(1) Generally 3-30 
(2) Employee lacks experience 3-30 
(3) Unavailability of funds 3-31 
(4) Position occupied by another employee 3-31 

e. Retroactive pay adjustments allowed 3-31 
(1) Discrimination—intentionally misclassified 3-31 
(2) Appeal from downgrading 3-31 

f Retroactive pay adjustments disallowed 3-32 
(1) Arbitration award for violation of negotiated 

agreement 3-32 
(2) Suspension of classification action 3-32 

g. Reallocations 3-32 
(1) Appeal from downgrading 3-32 
(2) Simultaneous with within-grade promotion 3-32 
(3) Position change during military service of 

incumbent 3-32 
(4) Erroneous allocation 3-33 

E. Grade and Pay Retention 3-33 
1. Civil Service Reform Act of 1978 3-33 
2. Decisions under the Civil Service Reform Act of 1978 3-34 

a. Agency training program and reassignment to same 
pay schedule 3-34 

b. Agency training program and reassignment to dif­
ferent pay schedule 3-34 

c. Erroneous advice of agency officials 3-34 
d. Reemployment from temporary appointment in For­

eign Service 3-35 
e. Transfer of function 3-35 
f. Cost-of-living allowance 3-35 
g. Incident to transfer 3-35 
h. Reduction in force 3-36 
i. Foreign Service 3-37 
j . Temporary reassignment 3-37 
k. Promotion in violation of merit system principles 3-37 

3. Decisions under repealed "saved pay" law 3-38 
a. Saved pay effect on "two-step increases" rule 3-38 

Index-? GA0/CXJO91-6 CPLM — Compensation 



Index 

b. Personal cause 3-38 
c. Employee's request 3-38 

Special Situations 3-38 
1. Public Health Service—medical officer 3-38 
2. Reemployment under 10 u.s.c § 1586—saved pay 3-38 

Subchapter III—Step 
Increases 

A. Periodic Step Increases 3-39 
1. Statutory authority 3-39 
2. ApplicabUity 3-39 
3. Non-applicability 3-39 
4. Waiting period 3-40 
5. Creditable service 3-40 

a. Time in nonpay status 3-40 
b. Effect of nonpay status on prior pay status 3-41 
c. Lump-sum leave period 3-41 
d. Equivalent increase 3-41 

(1) Promotion following demotion 3-41( 
(2) COLA earned at TVA 3-41 
(3) Promotions after demotions 3-42 
(4) Demotion following promotion 3-42 
(6) Effect of quality increase 3-42 
(6) Work of an acceptable level of competence 3-43 

B. Quality Step Increases 3-43 
1. Statutory authority 3-43 
2. Agency discretion 3-43 
3. Retroactive increase 3-44 

C. Performance Management and Recognition System (Merit Pay) 3-45 
1. Coverage under the system 3-45 
2. Conversion between systems 3-45 

D. Incentive Awards 3-45 

Chapter 4— 
Additional 
Compensation and 
Allowances 

Introduction 4-1 

Index-S GAO/CXK>91-6 CPLM — Compensation 



Index 

Subchapter I—Premium A. statutory Authorities 4-1 

Pay—Overtime i. 6u.s.c§6542 4-i 
^ 2. Fah Labor standards Act 4-2 

B. Overtime Under 5 U.s.e § 5542 4-3 
1. What are compensable hours of work 4-3 

a. Actual work requirement 4-3 
(1) Generally 4-3 
(2) Fitness for duty examination 4-3 

2. Violation of labor-management agreement 4-3 
3. Authorized leave during basic workweek 4-3 
4. Absence on sick leave during overtime period 4-3 
5. Overtime work in excess of 8 hours a day 4-4 
6. Military and court leave 4-4 
7. Two-thirds rule 4-6 
8. Missing employees 4-6 
9. Work not in excess of 40 hours in workweek 4-5 

10. Overtime paid under 5 u.s.c § 6645 4-6 
11. Compared to inegular or occasional 4-6 
12. While traveling 4-7 

a. Commuting 4-7 
b. Within duty station 4-7 
c. Travel as part of regularly scheduled workweek 4-8 
d. Performance of work while traveling 4-8 

(1) Generally 4-8 
(2) Time at airport—no work outside regular 

workinghours 4-8 
(3) Escorts and couriers 4-9 
(4) Couriers compared to others 4-9 
(5) Reviewing papers 4-10 

e. Incident to travel that involves the performance of 
work while traveUng 4-10 

f. Arduous conditions 4-10 
(1) Generally 4-10 
(2) Extended period of travel 4-11 

g. Resulting from an event which could not be scheduled 
or controlled administratively 4-11 

(1) Event 4-11 
(2) Not schedulable or controllable 4-11 
(3) Schedulable or controUable 4-13 

(a) Generally 4-13 
(b) Travel to meetings 4-13 
(c) Travel to trahiing 4-14 
(d) Relocation travel 4-15 

Index-9 GA0/CX3O91-6 CPLM — Compensation 



Index 

(e) Travel to hearings 4-16 
(0 Wage Board employee 4-15 
(g) No emergency 4-16 
(h) Repetitive assignments 4-16 
(1) Where there is notice of the event 4-16 
0) Effect of 2-day per diem mle 4-17 

(k) Union representation elections 4-18 
(1) Retum travel 4-18 

(m) Effectof5u.S.e§6101(bX2) 4-18 
(n) Inherent part of and inseparable from work 4-li8 
(o) To and from terminal 4-19 
(p) Waiting at carrier terminals 4-19 
(q) Other waiting prior to travel 4-20 
(r) Rest stops incident to travel 4-20 
(s) Travel to training 4-21 
(t) Beyond the official duty station 4-21 
(u) First-40-hour employees 4-21 
(v) Travel may not be compensable . 4-21 

13. Standby duty 4-21 
a. At employee's duty station 4-21 
b. At home 4-22 
c. On vessels 4-23 
d. Temporary duty assignment 4-23 
e. Two-thirds mle 4-23 

14. Relation to other premium pay 4-24 
a Under5u.s.c§5645(cXl) 4-24 
b. Under 5 u.s.e § 6546(cX2) 4-25 

15. Miscellaneous overtime rules 4-25 
a. Preshift and post shift duties 4-25 
b. Lunch periods 4-25 
c. De minimis 4-27 
d. Evidence required 4-27 
e. Officially ordered or approved 4-28 

(1) General mle 4-28 
(2) Induced to work 4-29 

(a) Inducement present 4-29 
(b) Inducement not present 4-29 
(c) Official ordering or approving overtime must 

be authorized to do so 4-30 
(d) Optional performance of duty 4-30 

f. Administrative workweek 4-31| 
(1) Back-to-back shifts 4-31 
(2) "Day" defined 4-31 
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g. "Call-back" overtime 4-32 
(1) Unscheduled 4-32 
(2) On holidays 4-32 
(3) More than 2 hours overtime compensation 4-33 
(4) Call back for more than 2 hours 4-33 

h. Aggregate limitation 4-33 
1. Greater benefit to employee 4-33 
j . "Rounding" to nearest quarter hour 4-34 
k. Training periods 4-34 
1. When-actually-employed employees 4-35 

m. Foreign nationals overseas 4-35 
n. Crossing intemational dateline 4-35 

C. Overtime Under FLSA 4-36 
1. Statutory authority 4-36 
2. GAP'S authority under FLSA 4-36 

a. Exemption determinations 4-36 
b. Claims settlement 4-37 
c. Barring Act 4-37 

3. Effective date of FLSA 4-38 
4. Effective date of PPM exemption determination 4-38 
5. Weight accorded PPM determinations 4-39 
6. FLSA'S effect on other overtime laws 4-39 
7. FLSA'S effect on labor-management agreement 4-39 
8. Effect of Panama Canal Treaty 4-39 
9. Firefighters 4-40 

10. Exempt employees 4-40 
11. Forty-hour workweek 4-40 
12. Standby duty at home 4-41 
13. Paid absences 4-41 

a. Holidays 4-41 
b. Paid leave time 4-41 

14. Training—firefighters 4-42 
16. Lunch periods 4-42 
16. Fitness for duty examination 4-42 
17. Court leave 4-43 
18. Sleep and mealtime 4-43 
19. Burden of proof, evidence 4-43 
20. Traveltime 4-44 

a. Outside/within working hours 4-44 
b. Routing and timing of travel 4-46 
c. Transporting equipment 4-46 
d. Time at airport—no work—outside regular working 

hours 4-47 
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e. Commuting 4-47 
f. Travel during regularly scheduled administrative 

workweek 4-47 
g. As part of regular shift—call back 4-48 
h. Administrative compromise settlement 4-48 

D. Compensatory Time 4-48 
1. Statutory authority 4-48 
2. Relationship to FLSA 4-49 
3. Aggregate salary limitation 4-49 
4. Statutory authority for compensatory time off for relig­

ious holidays 4-60 
5. Discretionary authority to grant overtime 4-51 
6. Failure to use compensatory time 4-51 

a. Within authorized period 4-61 
b. Beyond employee's control 4-51 

7. Relation to premium pay under 6 u.s.c. § 5545(c)(2) . 4-52 
8. Improper use of compensatory time 4-52 
9. National Guard technicians 4-52( 

10. Part-time employees 4-53 
11. Transferred employee 4-53 
12. District court employees 4-53 
13. Separated employee 4-64 
14. Relationship to FLSA 4-54 

S u b c h a p t e r I I — O t h e r A. Night Pay Differential 4-54 

Premium Pay 1. Statutory authority 4-64 
2. Regulations for night work 4-56 
3. Basic compensation determination 4-55 
4. Special shifts 4-56 
5. Variable tour 4-56 
6. Approval requirements 4-57 
7. Employees covered 4-57 

a. Summer aids 4-57 
b. First-40-hour employees 4-67 

8. Foreign Service nationals—discretionary 4-67 
B. Holiday Pay 4-58 

1. Statutory authority 4-58 
2. Gradual retirement plan 4-68 
3. In lieu of days 4-59 

a. Sunday 4-59i 
b. Saturday 4-59* 
c. Inauguration Day 4-60 
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d. Other than Monday-through-Friday tour of duty 4-60 
e. Resignation effect 4-61 

4. No right to holiday work 4-61 
5. Only 1 day is considered holiday 4-61 
6. Separation immediately preceding holiday 4-62 
7. Hours of work compensable as holiday pay 4-62 
8. Multiple shifts 4-63 

a. Workday defined 4-63 
b. Three shifts in 24 hours 4-63 
c. Shift spans 2 calendar days 4-63 

9. During training 4-64 
10. During travel 4-64 
11. First-40-hour employees 4-64 
12. New appointees 4-65 
13. Part-time employees 4-65 
14. Temporary employees 4-66 
16. Per diem employees/experts and consultants 4-66 
16. Customs employees 4-67 
17. FCC ship inspectors 4-67 
18. Employees receiving standby premium pay 4-67 
19. Furlough for both workday preceding and following hol­

iday 4-67 
C. Sunday Premium Pay 4-68 

1. Statutory authority 4-68 
2. Regulations for Sunday work 4-68 
3. Miscellaneous cases—"regularly scheduled" 4-68 
4. "Sunday" defined 4-69 
5. Work outside basic 40-hour workweek 4-69 
6. First-40-hour employees 4-70 
7. Part-time employees 4-70 
8. Leaves of absence 4-70 

a. Annual leave 4-70 
b. Military duty absence 4-70 
c. Effect of daylight savings time 4-71 
d. Employees in Moslem countries 4-71 

D. Standby Premium Pay 4-71 
1. Statutory authority 4-71 
2. Administrative approval requirement 4-71 
3. Basic compensation determinations 4-72 
4. Regularly recurring 4-72 
5. Excused absence from standby duty 4-72 
6. Duty officers entitlement 4-73 
7. Sunday work defined 4-73 
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E. Premium Pay for Administratively Uncontrollable Over­
time 4-73 

1. Statutory authority 4-73 
2. Payment possible under both 5 u.s.e. § 5642 and 

§ 6545(cX2) 4-74 
3. Payment not possible under 5 u.s.c. § 5542 where over­

time not regularly scheduled 4-74 
4. Employee improperly paid for same work under both 

6 u.s.e. § 6542 and § 5546(cX2) 4-74 
5. Substantial amount of irregular unscheduled overtime 

duty 4-75 
6. Employee on extended leave with pay 4-76 
7. Suspended employee 4-75 
8. Discretionary authority 4-76 

F. Hazardous Duty Differential 4-76 
1. Statutory authority 4-76 
2. Administrative approval—GAO review 4-76 
3. Irregular or intermittent duty 4-76( 
4. Hazards defined by regulations 4-77 
5. Administrative determination 4-77 
6. Retroactive pay 4-77 
7. Premium pay in lieu of 4-78 
8. Environmental pay—arbitration 4-78 

G. Overtime Compensation for Specifically Named Groups of 
Employees 4-78 

1. Generally 4-78 
2. Immigration and Naturalization Service (INS) 4-78 

a. Statutory authority 4-78 
b. Part-time employees 4-78 
c. Port of entry 4-79 
d. Standby and traveltime 4-79 
e. Computing overtime 4-79-

3. Customs Service 4-80 
a. Statutory authority 4-80 
b. Part-time employees 4-80 
c. Aggregating separate periods of overtime 4-80 
d. Duties not inspectional 4-80 

(1) Air piracy prevention 4-80 
(2) Investigative duties 4-81 

e. Holidays 4-81 
f. Computation 4-82i 
g. Overtime work less than 1 hour 4-82^ 
h. Nightwork 4-83 
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i. Travel 4-83 
j . Data transcribers 4-83 

4. Public Health Service 4-83 
a. Statutory authority 4-83 
b. Standby duty 4-84 
c. No work to be performed 4-84 
d. In lieu of other compensation 4-84 
e. Duty prior to 6 a.m. 4-84 

5. Agriculture—meat inspectors 4-85 
a. Statutory authority 4-85 
b. Reimbursement from parties in interest 4-85 
c. Sunday work 4-86 

6. Federal Communications Commission 4-86 
a. What is a holiday 4-86 

7. Saint Lawrence Seaway Development Corporation 4-86 
a. Rest periods 4-86 
b. Paid lunch period 4-87 

S u b c h a p t e r I I I — S e v e r a n c e A. Severance Pay 4-87 
Pay and Other Allowances J- Statutoiy authority 4-87 

2. Reason for separation 4-87 
a. Involuntary separation required 4-87 
b. Scope of commuting area 4-88 
c. Valid separation 4-88 
d. Failure to renew contract 4-89 
e. Separation for inefficiency 4-89 
f. Separation for misconduct 4-89 
g. Failure to report for temporary detail 4-89 
h. Resignation prior to separation 4-89 
i. Reduction in force 4-90 

3. Nature of appointment 4-91 
a. To temporary agency 4-91 
b. To temporary position 4-92 
c. Intermittent appointment 4-93 

4. Effect of entitlement to annuity 4-93 
a. Generally 4-93 
b. State retirement system 4-93 
c. Disability retirement pending 4-94 
d. Retired military members 4-94 

5. Reemployment of separated employee 4-95 
a. By nonappropriated fund activity 4-95 
b. By private organization 4-95 
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c. By successor nonfederal corporation 4-96 
6. Contract employment 4-96 
7. Separation was an uiyustified personnel action 4-96 
8. Computation of severance pay 4-96 

a. Based on pay inunediately preceding separation 4-96 
b. Period of entitlement or amount 4-97 
c. "One year's pay" limitation 4-97 
d. Reemployment—second separation 4-98 
e. Interest not allowable 4-98 
f. From what time years of service and age element are 

computed 4-98 
9. Effect of military service 4-98 

B. Uniforms 4-99 
1. Statutory authority 4-99 
2. Promotion to position requiring new uniform 4-99 
3. Successive temporary appointments 4-99 
4. Administrative determination of necessity 4-99 
5. Retroactive increase in allowance 4-1001 

C. Quarters 4-100 
1. Employee on temporary duty 4-100 
2. Permanent duty personnel 4-100 
3. Floating duty stations 4-100 
4. Housing discrimination 4-101 
5. Possessory interest tax on govemment quarters 4-101 

D. Overseas Differentials and Allowances 4-101 
1. Statutory authority 4-101 
2. Definitions (5 u.s.c§ 5921) 4-101 
3. Quarters allowance 4-102 

a. Local hires 4-102 
b. Employee residing in govemment-fumished lodging 4-103 
c. Agency determination 4-103 

4. Cost-of-living allowances 4-104 
a. Post allowance 4-104 

(1) Extraordinary subsistence expenses 4-104 
(2) Limitations 4-104 

b. Transfer allowances 4-104 
(1) Hotels m U.S. 4-104 
(2) Violation of service agreement 4-105 
(3) Recoupment not required 4-105 

c. Separate maintenance allowance 4-106 
(1) Reinstated employee 4-105i 
(2) Administrative approval 4-105 
(3) Spouse in armed forces 4-106 
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(4) Divorced employees 4-106 
(5) Breach in domestic relations 4-106 
(6) Change of station 4-107 

d. Education allowance 4-107 
(1) Applicable rate ^ 4-107 
(2) Employee may not contract with school 4-107 

6. Post differential 4-108 
a. Entitlement 4-108 

(1) Administrative authorization 4-108 
(2) Detailed employees 4-108 
(3) Full days 4-108 
(4) Local hires 4-109 

b. Computation 4-109 
(1) Aggregate pay limitation 4-109 
(2) Biweekly basis 4-109 
(3) Lump-sum leave 4-110 

E. MisceUaneous Allowances 4-110 
1. Tenitorial cost-of-living allowances 4-110 

a. Effect of local voter registration 4-110 
b. Headquartered in CONUS 4-110 
c. Alaska Railroad employees 4-110 
d. Conversion to General Schedule 4-111 
e. Temporary duty 4-111 
f Concurrent with temporary quarters allowances 4-111 
g. Effect of commissary privileges 4-111 
h. Absence from duty post 4-112 

2. Tropical differential 4-112 
a. Statutory authority 4-112 
b. Delay in civilian appointment of discharged service 

member 4-112 
3. Remote-duty-site allowance 4-112 
4. Transfer—international organization—equalization 

allowance 4-113 
6. Notary Public commission expenses 4-113 

a. Cost of commission 4-113 
b. Surety bonds 4-113 
c. Seals, stamps, etc., professional dues 4-113 

6. Membership fees 4-113 
a. Individual membership 4-113 
b. Annual dues 4-114 
c. Library association dues for use of facilities 4-114 
d. Agency membership 4-114 

7. Attendance at meetings 4-115 
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Chapter 5—Payroll 
Deductions and 
Withholding, Debt 
Liquidation, Waiver of 
Erroneous Payments 
of Compensation 

Subchapter I—Payroll 
Deductions and 
Withholding 

A. Statutory Authorities 5-1 
B. Taxes 6-1 

1. Federal income taxes 5-1 
a. Statutory authority 5-1 
b. Backpay 5-1 
c. Overtime 5-1 
d. Relocation expenses 6-2 

(1) Generally 5-2 
(2) Newly hired employees 5-2 
(3) Transfer less than 50 miles 5-2 

2. State and District of Columbia income taxes 5-2 
a. Authority to withhold 5-2 
b. Delinquent tax liability 5-2 
c. Nonresident of state 5-3 
d. Lump-sum payments 5-3 
e. Severance pay 5-3 
f. Fees—voluntary allotments 5-3 

3. City or county income or employment taxes 5-4 
4. Social security tax ' 5-4 

a. Statutory authority 5-4 
b. Appropriation availability 5-4 
c. Severance pay 5-4 

, 5. Medicare tax 5-5 
a. Statutory authority 5-5 
b. Final paycheck 5-5 

C. Retirement 5-5 
1. Statutory authority 5-5 
2. United States General Accoimting Office responsibility 5-5 
3. Salary computation for deductions 5-6 

a. Period of suspension or removal 5-6 
b. Position conversion 5-6 
c. Leave effect 5-6 
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d. Night work 5-7 
e. Overtime effect 5-7 
f. Gradual retirement plan 5-7 

4. Deductions from retirement fund for debt liquidation 5-8 
a. Generally 5-8 
b. Effect of dismissal of criminal charges 5-8 
c. Co-obligors 5-8 
d. Relocation expenses 5-9 
e. Nonappropriated fund activity 5-9 
f. Payment by agency of employee's share of contribu­

tion 6-9 
D. Federal Employees' Group Life Insurance 5-9 

1. Statutory authority 6-9 
2. Premium contributions 5-10 
3. Premiums enoneously withheld 5-10 

E. Federal Employees Health Benefits 5-10 
1. Statutory authority 6-10 
2. Election of coverage and withholding 5-10 
3. Employee organization health plans 5-10 
4. Tobacco inspectors 5-11 

F. Savings Bonds 6-11 
1. Generally ' 5-11 
2. Series EE bonds 5-11 

G. Allotments and Assignments of Compensation 5-11 
1. Statutory authority 5-11 
2. Union dues 6-12 

a. Generally 6-12 
b. No service charge 6-12 
c. Agency erroneously failed to withhold allotment 5-12 
d. Termination of allotment 6-12 
e. Deduction of union dues from backpay 5-13 
f Erroneous overpayment to union—waiver 6-13 
g. Allotment revocation 5-13 
h. Allotment revocation—proposeci FLRA settlement 6-14 

3. Banking-savings facilities for deposit 5-14 
a. Financial organizations 5-14 
b. Savings accounts 6-14 

4. Charity and health funds 5-15 
5. Alimony and/or child support 5-15 

H. Govemment-Furnished Quarters 5-15 
1. Statutory authority '5-15 
2. Necessity to accept 5-15 
3. Proportionate costs 5-16 
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a. Meals 
b. Absences from duty 
c. Failure to consider value of quarters 

Liability for Government Property Lost or Damaged 
1. Administrative regulations 
2. Nonavailability of retirement fund 

Gamishment 
1. Generally 
2. Order of state tax board 
3. Child support 

5-15 
5-16 
5-16 
5-16 
5-16 
5-16 
5-16 
5-16 
6-17 
5-17 

Subchapter II—Debt 
Liquidation 

A. Federal Claims Collection Act of 1966 and Debt Collection Act 
of 1982 5-18 

B. Accountable Officers 5-18 
1. Liability and debt collection 5-18 
2. Availability of civil service and disability retirement fund 5-18 

C. Removal for Cause 5-19 
1. Statutory authority 5-19 
2. Generally ' 5-19 
3. Commission of criminal offense 5-19 

a. Employee not separated 5-19 
b. Other acts 5-20 

4. Political activities 5-20 
D. Erroneous Payments 5-20 

1. Authority to collect 5-20 
a. Failure to report for administratively required duty 5-20 
b. Refusal to work 5-20 
c. Unauthorized reimbursement of relocation expenses 5-21 
d. Employee as third-party tortfeasor 5-21 

2. Collection procedure 5-22 
a. Generally 5-22 
b. Erroneous payment by other than collecting agency 5-22 
c. Bankmptcy proceedings 5-22 
d. Physicians—professional loans 5-22 
e. FICA taxes 5-23 

E. Alimony and Child Support 5-23 
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Subchapter III—Waiver of 
Erroneous Payments of 
Compensation and 
Allowances 

A. 
B. 

D. 

Statutory Authorities 
Persons Deemed Employees 

1. Generally 
2. Unions 
3. Emergency appointments 
4. Aliens 
5. Civil service annuitant 
6. Unidentified employees 

What Constitutes Compensation and Allowances 
1. Generally 
2. Post differential 
3. Continuation-of-pay payments 
4. Leave 

a. Generally 
b. Positive leave balance 
c. Negative leave balance 
d. Lump-sum payments 
e. Home leave 
f. Advance sick leave 

6. Equipment maintenance 
6. Refund of civil service retirement deductions 
7. Military retired pay 
8. Tax liability 
9. Medical treatment and examination 

10. Scholarship payments 
11. Housing 
12. Payments owed personally by employee 
Effect of Employee's Fault 

1. Generally 
2. Actual knowledge 
3. Imputed knowledge—employment history 

a. Position 
b. Lengthy experience 
c. Demonstrated knowledge of pay matters 
d. Within-grade increases 
e. Quality increase 

4. Reasonable and prudent person standard 
6. Constructive notice—receipt of documents 

a. General mle 
b. Employee on notice of error 
c. Failure to terminate saved pay 
d. Conversion-wage rate to General Schedule 
e. Failure to deduct premiums 

5-24 
5-25 
5-25 
5-25 
5-25 
5-25 
5-25 
5-26 
6-26 
5-26 
5-26 
6-26 
5-27 
5-27 
5-27 
6-27 
5-28 
5-29 
5-29 
5-29 
6-29 
5-30 
6-30 
6-31 
5-31 
5-31 
5-31 
5-32 
5-32 
5-33 
5-34 
5-34 
5-34 
5-36 
5-35 
5-36 
5-36 
5-37 
5-37 
5-37 
6-37 
5-38 
5-38 
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(1) Life insurance premiums 5-38 
(2) Health insurance premiums 6-38 

f. Failure to deduct annuity 5-39 
g. FaUure to reduce post differential , 5-39 

6. Overpayment of overtime 5-39 
7. Overpayment of quarters allowance 6-40 
8. Cost-of-living allowance 5-40 
9. Employee not on notice of enor 6-40 

10. Periodic step increase 5-41 
11. Temporary promotion 5-42 
12. Failure to deduct premiums 5-42 

a. Life insurance premiums 5-42 
b. Social security deductions 5-42 
c. Health insurance premiums 5-43 

13. Final pay and leave 5-44 
14. Retained pay 5-44 
16. Highest previous rate 5-44 
16. Fluctuations in pay 5-45 
17. Totality of circumstances 5-45 
18. Documents other than those furnished by the govemment 5-45 
19. Effect of employee's inquiry 5-46 

a. Mere inquiry 5-46 
b. Reliance on agency assurance that payment is correct 5-46 
c. Subsequent official notice of inconectness of payment 6-47 

20. Equitable considerations 5-47 
a. Lack of reliance on overpayment 5-47 
b. Temporary promotion 5-47 
c. Employee's receipt of benefits 6-48 

E.- Evidence Required 5-48 
F. Statutes of Limitation 5-48 

1. Generally 5-48 
2. Effect of agency inquiry 5-49 
3. Application for refund 6-49 

G. Determination by Agency or by GAO 5-49 
H. Appeal From Administrative Determination 5-50 
I. Validation Effect of Waiver 5-50 

1. On erroneous payments 5-50 
2. Adjustment of accounts 5-50 
3. On erroneous personnel actions 5-50 

J. Effect on Accounts of Accountable Officers 5-51 
K. Setoff of Underpayments 5-61 
L. Overpayment of Backpay 5-62 
M. Waiver Entitlement as Basis for Payment 5-52 
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N. Group Overpayments 5-53 

Chapter 6— 
Restrictions on 
Payment of 
Compensation by the 
United States and on 
Acceptance of 
Compensation From 
Sources Other Than 
Federal Funds 

Subchapter I—Restrictions 
on Payment of 
Compensation by the 
United States 

A. Miscellaneous Statutory Provisions 6-1 
1. Holding two positions 6-1 
2. Overseas teachers 6-1 
3. Office must be authorized 6-2 
4. Extra compensation 6-2 

a. Authorization requirement 6-2 
b. Prohibition 6-2 
c. Exceptions to prohibition 6-3 

5. Concurrent military and civilian service 6-3 
a. Incompatibility 6-3 
b. Members of the Reserves and National Guard 6-4 

6. Extra pay for details prohibited 6-4 
7. Employment of aliens—appropriation act restrictions 6-5 

a. Citizens of allied countries 6-5 
b. Effect of dual citizenship 6-5 
c. Exclusion for DOD personnel 6-6 
d. Supreme Court review of prohibition 6-6 

B. Limitation on Dual Compensation From More Than One 
Civilian Office 6-6 

1. Statutory authority 6-6 
a. Computation of 40-hour period 6-6 
b. Employment by Congress and District of Columbia 6-7 
c. Employee as athletic coach by nonappropriated fund 

activity 6-7 
d. Severance pay 6-8 
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2. Dual compensation restrictions under 5 use. § 6632 6-8 
a. Generally 6-8 
b. National Credit Union Association 6-8 

C. Whitten Amendment 6-9 
1. Generally 6-9 
2. Decisions prior to expiration of Whitten Amendment 6-9 

a. Failure to complete service-in-grade requirement 6-9 
(1) Withdrawal of appointment 6-9 
(2) Position reallocation upward 6-10 
(3) Reappointment 6-10 

b. Hardship cases 6-10 
D. Reemployment of Annuitants 6-11 

1. Statutory authority 6-11 
2. Failure to appoint 6-11 
3. Withholding of annuity from compensation eamed 6-11 

a. Period of actual employment 6-11 
b. Deduction of sum equal to retirement annuity 6-11 

(1) Mandatory requirement 6-11 
(2) Computation of annuity deduction 6-12 

(a) Reemployed upon per diem or hourly basis 6-12 
(b) WAE consultants and experts 6-12 

(3) Additional compensation 6-13 
(a) Overtime 6-13 
(b) Cost-of-living allowance 6-13 

(4) Exceptions to deduction requirement 6-13 
(a) Lump-sum leave payment 6-13 
(b) Reemployment without regard to civil ser­

vice laws 6-13 
(c) Independent contractor versus employer-

employee relationship 6-14 
(d) Retired judges 6-14 
(e) Foreign Service annuitants 6-14 

E. Statutory CeUings of Compensation 6-15 
1. Limitation on pay adjusted under 6 us.e. ̂  5301 - 5308 6-15 
2. Rates of pay fixed on the basis of the General Schedule 6-15 

a. Deputy Govemors of the Farm Credit Administration 6-15 
b. Land commissioners 6-15 
c. Experts and consultants 6-16 
d. Limitation on prevaUing rate employees 6-16 
e. Limitation by appropriation act 6-16 
f Reemployed annuitant 6-17 

3. Limitation on senior executive service awards 6-17 
a. Performance awards 6-17 
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b. Meritorious and distinguished executive awards 6-17 
4. Judicial branch positions 
5. Limitation on pay fixed by achninistrative action 

a. Statutory authority 
b. Crews of vessels 
c. Bureau of Engraving and Printing 

A. Prohibition Against Acceptance 
1. Statutory authority 
2. Contributions from private sources 

a. Rockefeller public service award 
b. Acceptance of travel expenses 
c. Payment by air carrier for failure to provide reserved 

space 
B. Emoluments From Foreign Govemments 

1. Annuity payments as damages for injuries 
2. World War II pension 
3. Corporations 

-
A. Statutory Authorities 

1. Generally 
2. Waiver 
3. Restoration of leave 
4. Foreign Service 

B. Back Pay Act 
1. Statutory authority 
2. Effect of MSPB jurisdiction and decisions 
3. Grievances 
4. Administrative enor concept 

a. General mle on retroactive pay ac^justments 
b. Exceptions 
c. Administrative enor as uiyustified or unwananted 

personnel action 
5. Determinations regarding uiyustified or unwarranted per­

sonnel actions 
a. Removal 

(1) Prceedurally defective 
(2) Constmetive discharge or removal 
(3) Coerced resignations 

b. Retirement under misimpression as to annuity 
c. Retroactive retirements 
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Sources Other Than 
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Chapter 7—Employee 
Make-Whole Remedies 
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d. Reinstatement after improper appointment 7-9 
e. Termination of temporary promotions 7-9 
f Violation of reemployment rights 7-9 
g. Suspension 7-10 
h. Reductions in force 7-10 
i. Reduction hi grade 7-11 

(1) Appeal to MSPB untimely 7-11 
(2) Voluntary action by employees 7-11 

j . Retroactive promotions 7-11 
(1) Generally 7-11 
(2) Failure to use adverse action prceedures 7-12 
(3) Court order vacating promotion 7-12 
(4) Personnel action not effected as intended 7-12 

(a) (Generally 7-12 
(b) Only applicant rated highly qualified for the 

position 7-13 
(c) Equal treatment of employees 7-13 
(d) Lost or misplaced promotion documents 7-13 
(e) Delayed or improperly initiated promotion 

request 7-14 
(f) Delays in evaluating employee's qualifica­

tions 7-14 
(g) Time-in-grade incorrectly computed 7-15 

k. Nondiscretionary agency policy 7-15 
(1) Generally 7-16 
(2) Highest previous rate 7-15 
(3) Stated agency policy 7-16 

1. Provision of collective-bargaining agreement 7-17 
(1) (ienerally 7-17 
(2) Equal pay concepts 7-18 
(3) Agreement to "timely consider" for promotion 7-18 

m. Right granted by statute or regulation 7-19 
(1) Generally 7-19 
(2) Equal pay concepts 7-19 
(3) Career-ladder promotions 7-19 
(4) Retroactive temporary promotions for details 7-19 
(5) Promotions involving classification matters 7-19 
(6) Promotion delayed due to reclassification review 7-20 
(7) Delayed achninistrative processing of promotions 7-20 

6. Retroactive change hi initial appointments 7-21 
7. Retroactive periodic step increases 7-22 
8. Retroactive quality step increase 7-22 
9. Retroactive adjustment of rate of pay 7-23 
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10. Pay acyustments for supervisors 7-24 
11. Retroactive increase for advanced step placement 7-24 
12. Overtime 7-25 
13. Environmental and hazardous duty differentials 7-26 
14. Awards 7-26 
15. Agency failure to forward claim to GAO 7-26 
16. Post differential and living quarters allowance 7-27 
17. Personnel actions not affecting pay 7-27 
18. Attomey fees 7-28 

a. Generally 7-28 
b. In the interests of justice 7-28 
c. Prevailing party 7-28 
d. Appeals before MSPB 7-29 
e. Named as alleged discriminating official 7-29 
f Disability retirement 7-29 
g. Authority of Special Counsel 7-30 
h. Appeal before MSPB 7-30 
i. Photocopying costs of attomey 7-30 
j . Interest on loan secured to pay attomey 7-30 
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2. Health insurance 7-31 
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5. Punitive damages 7-32 
6. Compensatory damages 7-32 
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8. Relocation expenses 7-33 
9. Medical insurance premiums 7-33 

D. Computation of Backpay Under 6 us.c § 5596 7-33 
1. Grenerally 7-33 
2. Effect of Barring Act 7-34 
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4. Gradual retirement plan 7-34 
5. Period of improper separation 7-34 
6. Premium pay 7-35 
7. Leave 7-36 
8. Overseas allowances 7-36 
9. Union dues 7-36 

10. Retirement contributions 7-36 
11. Setoff of outside earnings from backpay 7-36 
12. Lump-sum leave payment 7-37 
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13. Severance pay 7-37 
14. Unemployment compensation 7-37 
16. Disability compensation 7-38 
16. Period of active military service 7-39 
17. Outside earnings exceed backpay award 7-39 
18. Employee not ready, willing, and able 7-39 

E. Other Make-Whole Remedies 7-39 
1. Waiver of claims against employees 7-39 
2. Restoration of annual leave lost under certain circum­

stances '7-40 
3. Health insurance for restored employees 7-40 
4. Government life insurance for restored employees 7-40 
5. Employment discrimination 7-41 

a. Generally 7-41 
b. GAP jurisdiction 7-43 
c. Interest on backpay awards for discrimination 7-43 
d. Attorney fees 7-44 

(1) Discrimination complaints 7-44 
(2) Administrative grievance—whistleblowing 7-44 

Chapter 8—Other 
Provisions Pertaining 
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A. Govemment Employees Training Act 
1. 
2. 
3. 
4. 

5. 
6. 
7. 

8. 

Generally 
Definition of training 
Personal versus government benefit 
Employees eligible for training 
a. Employee defined 
b. Specific exceptions 
c. Presidential appointees 

Requirement of 1 year of civUian service 
Military members 
Authorization requirement 
a. Must be in advance and in writing 
b. Delegation of authority 

Agreements to continue in govemment service 
a. Generally 
b. Failure to fulfill obligated service 
c. Waiver of repayment of training costs 
d. Transfer to another government agency 
e. Assumption of training costs by losing agency 
f. Effect of reemployment 

Prohibition against payment of overtime, holiday pay, and 
night differential 
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a. Statutory authority 8-4 
b. Overtime 8-6 

(1) Holidays 8-6 
(2) Compensatory time 8-5 
(3) Administratively uncontrollable overtime 8-5 
(4) Exceptions to prohibition 8-5 
(5) Overtime compensation for traveling to and from 

training 8-5 
c. Special training courses at night 8-6 

10. Foreign area allowance 8-6 
11. Post differential 8-6 
12. Subversive activities prohibition 8-7 

a. Statutory authority 8-7 
b. Enforcement 8-7 
c. Foreign organizations and individuals 8-7 

13. Related expenses 8-8 
a. Rental fee charged for use of equipment owned by 

employee 8-8 
B. Details of Govemment Employees 8-8 

1. Statutory authority 8-8 
2. Details to higher graded position for more than 120 days 8-8 

a. Temporary promotions after 120 days 8-8 
b. Agency regulation and provisions of negotiated agree­

ment 8-9 
3. Details between executive agencies 8-9 

a. Performance of the same duties 8-9 
b. Requirement of written agreement 8-10 
c. Nonreimbursable details baned 8-10 
d. Detail of military personnel to civilian agency 8-11 

(1) Prohibition against double compensation 8-11 
4. Details under foreign assistance programs 8-11 
6. Details of P*ublic Health Service employees 8-11 

a. Employee benefits 8-11 
b. Payment of state license fees 8-12 
c. Local holidays 8-12 

6. Intergovemmental Personnel Act 8-12 
a. Assignment of federal employees 8-12 
b. Assignment of state employees 8-13 

(1) Generally 8-13 
(2) Payment of per diem to achieve pay compara­

bility 8-14 
(3) "Pay" reimbursement to state and local govem­

ments 8-14 
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(4) Retirement fund contributions 8-15 
C. Rights Reserved Upon Transfer to International Organizations 8-15 

1. Statutory authority 8-15 
2. Entitlement to pay and other allowances 8-16 
3. Travel and transportation expenses specifically excluded 8-16 
4. Entitlement to relocation allowances upon retum to reg­

ular agency 8-16 
5. Detail versus transfer of employee 8-16 
6. Reemployment rights 8-17 
7. Grade promotions 8-17 

D. Restoration After Military Service 8-17 
1. Statutory authority 8-17 
2. No vacancy at place from which furloughed 8-18 

a. Payment of travel and transportation expenses 8-18 
b. Appointment to a different position 8-18 
c. Effect of relinquishment of reserve status 8-18 

3. Restoration under 38 u se . §§ 2021 - 2026 8-19^ 
a. Erroneous refusal by agency to restore 8-19 
b. Failure to apply for restoration within statutory 

period 8-19 
4. Salary entitlement upon restoration 8-19 

a. Promotion rights while in military service 8-19 
E. Settlement of Accounts of Deceased Officers and Employees 8-20 

1. Statutory authority 8-20 
2. Beneficiary designation 8-20 

a. Designation of other than statutory beneficiary 8-20 
b. Unnecessary for relationship to employee to exist 8-21 
c. Error in names 8-21 
d. Necessity for designation to comply with statute 8-21 
e. Distinction from designation of beneficiary under 

FEGLI 8 - 2 1 
f. Surviving spouse as designated beneficiary 8-22 

(1) Rights of common-law widow 8-22 
(2) Claim of widow or widower 8-22 
(3) Effect of separation agreement 8-23 
(4) Beneficiary charged with.decedent's death 8-23 
(5) Change of beneficiary received by agency after 

death of employee 8-23 
(6) Death of beneficiary before death of employee 8-23 
(7) Death of beneficiary after death of employee 8-24 
(8) Prohibition against beneficiary to waive statu­

tory right 8-24 
g. Other legal beneficiaries 8-24 
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(1) Sufficiency of evidence 8-24 
(2) Failure of beneficiary-husband to claim unpaid 

compensation 8-24 
(3) Illegitimate children 8-25 
(4) Dual claims—lack of sufficient evidence of 

entitlement 8-25 
(5) Effect of bankruptcy judge's order 8-25 

h. Compensation payable 8-26 
(1) Day of death 8-26 
(2) Unused compensatory time 8-26 
(3) Donated annual leave—death of employee 8-26 
(4) Setoff of indebtedness 8-26 

F. Payments to Missing Employees 8-26 
1. Statutory authority 8-26 
2. Termination of entitlement 8-27 
3. Finality of administrative determination 8-27 
4. Court concurrence with agency death determination 8-27 
5. Overtime compensation 8-27 
6. Post allowance 8-28 
7. Living quarters allowance 8-28 
8. Inflation adjustments 8-28 

G. Conflict of Interest Statutes 8-28 
1. Statutory authority 8-28 
2. GAO jurisdiction 8-29 
3. Aiding or assisting in claims 8-29 
4. Criminal penalties—^jurisdiction 8-29 

H. Labor Relations Matters 8-30 
1. GAO jurisdiction pursuant to 4 CF.R. Part 22 8-30 
2. Arbitration award 8-30 
3. Arbitrator requests GAO opinion 8-31 
4. Agency objects to GAO jurisdiction 8-31 
5. GAO interprets collective-bargaining agreement 8-32 
6. Union dues allotments 8-32 

I. Emergency Evacuations 8-32 
J. Services to Employees 8-33 

Chapter 9—Service as 
Juror or Witness 

Statutory Authorities 9-1 
1. No fees in United States courts 9-1 
2. Setoff of fees for jury or witness service in state courts 9-1 
3. Court leave 9-1 
4. Testimony for U.S. or D.C. or in official capacity 9-1 
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Subchapter I—Service as 
Juror 

A. Effect on Non-Basic Compensation 
1. Night differential 
2. Premium pay 
3. Overtime 

B. Payment for Jury Service 
1. Per diem allowance 
2. Part-time employees 
3. Jury service on nonworkdays 
4. Jury service outside of normal work hours 
5. Jury service overlapping normal work hours 
6. Computation of jury fee entitlement 

a. Federal courts 
b. Retroactive increases—federal courts 
c. State courts—fees 
d. State courts—travel expenses in lieu of fees 
e. Hoursof jury service 
f Jury fees that exceed compensation payable 
g. Rate of payment of jury fees 
h. Variable "expense rate"—state courts 
i. Refund of fees 
j . Employees of the govemment of Guam 
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Subchapter II-
Leave 

-Court A. Entitlement 
1. Employee on other types of leave 
2. Reporting to work before or after jury duty 
3. Jury duty outside normal workday 
4. Overtime compensation 

B. Temporary Employees 
C. Part-Time Employees—"When-Actually-Employed" 
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9-9 

Subchapter III—Service as 
a Witness 

A. Court Martial F*roceedings 
1. Expert versus ordinary witness 
2. Travel expenses 

B. Administrative Hearings 
1. Invited witness 
2. Corporation, etc. summoned 
3. Mileage fees—persons summoned 

C. Judicial Hearings 
1. Testimony in official capacity 
2. Private litigation 
3. Suspended employees as witnesses 
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Chapter 10—Services 
Obtained Through 
Other Than Regular 
Employment 

Subchapter I—Experts 
and Consultants 

A. Authority to Employ Experts and Consultants 10-1 
1. Statutory authority 10-1 
2. Generally 10-1 
3. OPM guidance 10-2 

B. Compensation Limitations 10-2 
1. General limitation on compensation 10-2 
2. Pay limitation imposed by 5 u.s.c § 5308 10-3 
3. Limitation applies to "employees" 10-3 
4. Scientific and engineering positions . 10-3 
5. Exceptions 10-3 

a. Higher rate authorized 10-3 
b. Lower rate authorized 10-3 
c. Pay set at an hourly rate 10-4 

6. Independent contracts 10-4 
7. Employment versus independent contract 10-4 

C. Intermittent Versus Temporary 10-5 
1. Statutory authority 10-6 
2. Temporary employment 10-6 
3. Intermittent employment 10-5 
4. Conversions from intermittent to temporary 10-5 
5. Renewal of appomtment 10-5 

a. Generally 10-5 
b. Exceptions 10-6 

(1) Intermittent appointment following temporary 10-6 
(2) Successive but distmct temporary appointments 10-6 

6. Travel expenses 10-6 
a. Intermittent appointment 10-6 
b. Temporary 10-6 

D. Procedural Aspects 10-7 
1. Contracts and appointments 10-7 

a. Employer-employee relationship versus independent 
contract 10-7 

b. Contract or appointment 10-7 
2. Pay administration 10-8 

a. Payroll forms 10-8 
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Subchapter II—Contract 
Support and Technical 
Services 

. ' 

E. 

F. 

A. 
B. 

1 

b. Setoff of annuity 
c. Setoff of military retired pay 
d. Specifically exempted positions 
e. Independent contracts 
f. Amount to be set off 

Right to Compensation 
1. Salary increases 
2. Overtime 
3. Severance pay 
4. Leave 
5. Holiday pay 
6. Traveltime 
7. Pay setting upon regular appointment 
8. Retirement allowance 

Services Not Contemplated Under 5 u.s.e § 3109 
1. Full-time operating positions 
2. Policy or decision-making 
3. Legal services in connection with litigation 

Determination to Contract Out 
Proper Contracting 

1. Generally 
2. Independent contract versus employer-employee relation­

ship 
3. Other examples 
4. Oral agreement 
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Chapter 11— 
Prevailing Rate 
Employees 

t» 

Subchapter I— 
Background Information 

A. 
B. 

C. 

Generally 
Historical Development of Prevailing Rate Systems 

1. Old wage system 
2. Coordinated Federal Wage System (CFWS) 

Present Status of Prevailing Rate System 
1. Federal Wage System 
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11-1 
11-1 
11-1 
11-2 
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Employees governed by certain collective-bargaining 
agreements 11-2 

Subchapter II—Basic 
Compensation 

B. 

D. 

E. 
F. 

G. 
H. 

Basic Determinations 11-2 
1. Prevailing rate determinations and wage schedules 11-2 
2. Job grading 11-3 
3. Application of pay cap to wages ac ĵusted under the 

Monroney Amendment 11-3 
4. Application of pay cap to pay changes due to reassign­

ment between wage areas 11-3 
Effective Date of Increases in Pay Rates 11-3 

1. Generally 11-3 
2. Forty-five days after wage survey ordered 11-4 
3. Monroney Amendment 11-4 

a. Separated employees 11-4 
b. Corrective increases 11-4 

Under Pre-existing Collective-Bargaining Agreements 11-6 
1. GeneraUy 11-5 
2. Retroactivity of wage acyustments 11-5 
3. Supervisors'pay cap 11-6 
4. Consequential pay ac^justments of Wage Board supervisors 11-6 
5. Arbitrator's decision 11-6 

Within-Grade Increases 11-7 
1. Generally 11-7 
2. Administrative error 11-7 
3. Effect on promotion to General Schedule 11-7 
4. Effect on promotion to special pay schedule 11-8 

Pay Incident to Promotions 11-8 
Conversion and Transfer Between Pay Systems and Grade and 
Pay Retention 11-8 

1. GeneraUy 11-8 
2. Cost-of-living allowance 11-9 

Classification 11-9 
Details to Higher Grade Positions 11-9 

Subchapter III— 
Additional Compensation 

A. Overtime Pay 
1. Generally 
2. Labor-management wage agreements negotiated under 

section 9(b) of Pub. L. No. 92-392 
3. Limitation on overtime compensation 
4. Method of computation 
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11-10 
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11-11 
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5. 
6. 

a. 
b. 
c. 
d. 
e. 

b. 
c. 
d. 

Work in excess of daily and weekly limitation 
Day and week definitions 
Administrative determination 
Back-to-back workweeks 
Intermittent and part-time employees 

Training courses 
Actual work requirement 
a. Leave effect 

Delay at worksite due to bad weather 
Preshift and post shift duties 
Holidays 
(1) Exceptions 

(a) Callback 
(b) Military and court leave 
(c) Back Pay Act, 5 u.s.e § 5596 

Meals and rest periods 
(1) Meals 
(2) Rest periods 
(3) Standby duty 
(4) Definition of standby status 
(6) Sleeping and eating time 
(6) Standby duty at home 

Traveltime 
(1) Travel inherent in work 
(2) Travel under 5 u.s.e § 5544(a) 
(3) Officially ordered or approved 
(4) Performance of work while traveling 
(5) Administratively uncontrollable event 

(a) Event controllable 
Immediate official necessity 
Transportation delays 
Travel under the Fair Labor Standards Act 

f 

(b) 
(c) 
(d) 

(^ 

B. Holiday Pay 
1. Regular pay 
2. Premium pay 
3. Temporary employees 

C. Night Differential 
1. Statutory authority 
2. Computation 

a. Applicable differential rate payable for entire shift 
b. Meal breaks included 
c. Majority of hours requirement 
d. Basic compensation determination 

/ 
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e. Temporary day shift assignment 11-19 
D. Sunday Premium Pay 11-20 

1. Statutory authority 11-20 
2. Maximum rate payable 11-20 
3. No minimum period of work time required on Sunday 11-21 
4. Two Sundays in a workweek 11-21 
5. Leaves of absence 11-21 

E. Environmental Differential 11-21 
1. Statutory authority 11-21 
2. Environmental differential as basic pay 11-21 
3. Duplication of payments 11-22 
4. Supervisors 11-22 
5. Authority to determine hazard, hardship, or condition 11-22 
6. Hazard defined by arbitration 11-23 
7. Hazard determined by grievance 11-23 

' S u b c h a p t e r I V — S i m i l a r A. Vessel Crews 11-23 
S v s t e m s l. statutory authority 11-23 

^ 2. Basic pay 11-24 
a. Effective date of pay increase 11-24 
b. Limitation on compensation 11-24 

3. Additional compensation 11-24 
a. Overtime for travel 11-24 
b. Call-back overtime 11-25 

4. Pay cap on premium pay 11-25 
B. Employees of the Government I^rinting Office 11-25 

1. Statutory authority 11-26 
2. Pay increase 11-26 

a. Effective date 11-26 
b. Craft employees 11-26 
c. Noncraft employees 11-26 

3. Additional compensation 11-26 
a. Overtime 11-26 
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