
The Honorable Glenn English 
Chairman, Subcommittee on Government 
Information, Justice and Agriculture 
Commlttee on Government Operations 
House oE Representatives 

\ \\\\I\ lllll lllll lllll Ill\1 lill II IllI 
131180 

Dear N-r. Chalrman: 

This is in response to your letter of June 18, 1985, 
requesting our Office to determine whether certain policies 
and practices that have been established by the Rural Elec- 
trification Administration (REA) in administering the rural 
electric and telephone loan programs are within REA's legal 
authority. 

You asked us to oetermine whether REA's reliance on its 
general funas policy in recent years caused REA to fall to 
achieve congressionally imposed minimum loan levels for those 
years. In addition, an attachment to your letter contains 
numerous other questions relating to the legal authority of 
the Administrator of REA to take : variety of actions In 
administering the rural electric ind telephone loan 
proqram.l/ 

Recently, your staff has advlsed us of your immeaiate need 
for our response to two question3 ---one Involving REA's fail- 
ure to meet statutorily establrshed mlnlmum loan levels in 
tne 1984 and 1985 fiscal years as a result of its aaherence 
to its general funds criteria ana the other concerning tne 
extent to which REA has complied with the requirements of the 

l/ Your letter also asks our Office to evaluate certain 
-dther aspects of the electric and telephone loan program, 
including "REA's effort to ellmlnate or shift to the private 
sector the engineering standards function," that are not 
primarily focused on the extent of RZA's legal autnority. 
These issues have been addressed in a recent report issued by 
our Resources, Community and Economic Development Division. 
GAO, Rural Cobperatlvesi Information on Two-Rural Electrl- 
fication Administration Proposals, RCED-86-101, B-222848, 
May 30, 1986. 



Administrative Procedures Act, 5 U.S.C. 55 551-557, in 
issuing agency bulletins. Accordingly, we have addressed 
these two issues. 

As explained hereafter, it is our view that kEA's reliance on 
its-general funds criteria in the 1984 and 1985 fiscal years 
caused REA to fail to achieve and thus to violate conqres- 
sionally imposed minimum loan levels for those years. More- 
over, we think that REA's failure to publish its substantive 
bulletins in the Federal Register, as required by the Admln- 
istrative Procedures Act, is not consistent with the require- 
ments of that statute. 

BACKGROIJND 

REA is a credit agency of the United States Department of 
Agriculture which provides financial assistance to rural 
electric and telephone organizations for the purpose of 
providinq electric and telephone service in rural areas. REA 

-was created by Executive Order No. 7037 on May 11, 1935. 
Approximately one year later the Rural Electrification Act of 
1936 (REA Act) was enacted, granting REA statutory authoriza- 
tion. 49 Stat 1363, codified at 7 U.S.C. 5 901. Initially, 
REA was only authorized to provide direct loans to eligible 
borrowers for the purpose of furnishing electricity to 
persons in rural areas that were not receiving central 
station service. REA's authority to make such rural electri- 
fication loans is set forth in section 4 of the REA Act as 
amended, 7 U.S.C. S 904, as follows: 

"The Administrator is authorized and 
empowered, from the sums hereinbefore authorized, 
to make loans for rural electrification to persons, 
corporations, * * * peoples' utility districts and 
cooperative, nonprofit, or limited dividend associ- 
ations * * * for the purpose of financing the 
construction and operation of generating plants, 
electric transmission and distribution lines or 
systems for the furnishing of electric energy to 
persons in rural areas who are not receiving 
central station service, * * *. Such loans shall 
be on such terms and conditions relating to the 
expenditure of the moneys loaned and the security 
therefor as the Administrator shall determine and 
may be made payable in whole or in part out of the 
income * * *." 
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REA's loan-making authority was expanded significantly in 
1949 with the enactment of legislation giving it the 
authority to make direct loans to eligible borrowers for the 
purpose of providing and improving telephone service to 
persons in rural areas. Pub. L. ho. 81-423, 63 Stat 948, 
codified at 7 U.S.C. §S 921-924. REA is "authorized and 
empowered" by 7 U.S.C. S 922 to make telephone loans under 
the same general term and conditions as are provided in 
7 U.S.C. 5 904, unless otherwise specified. In 1973, a major 
amendment to the REA Act was enacted, establishing the Rural 
Electrification and Telephone Revolving Fund and authorizing 
REA to use the Fund to make insured and guaranteed loans to 
eligible electric and telephone borrowers. Public Law 93-32, 
87 Stat 65, codified at 7 U.S.C. SS 931-940. Under 7 U.S.C. 
§ 935, the Administrator of REA is authorized: 

'I* * * to make insured loans * * * to the full 
extent of the assets available in the fund, subject 
only to limitations as to amounts authorized for 
loans and advances as may be from time to time 
imposed by the Congress of the United States for 
loans to be made in any one year, which amounts 
shall remain available until expended * * *." - 

An insured loan is defined in that section as a loan "which 
is made, held, and serviced by the Administrator, and sold 
and insured by the Administrator hereunder * * *." The 
purposes for which insured loans can be made are set forth in 
7 U.S.C. S 739 as follows: 

"Loans made from or insured through the fund 
shall be for the same purposes and on the same 
terms and conditions as are provided for loans in 
subchapters I and II of this chapter * * *." 

Thus, the purposes, terms and conditions for which insured 
electrification and telephone loans can be made are the same 
as those set forth in 7 U.S.C. S 904 and 7 U.S.C. S 922, 
respectively. 

In addition to its authority to make insured loans under 
7 U.S.C. S 935, REA is authorized by 7 U.S.C. S 936 to 
"provide financial assistance to borrowers for purposes 
provided in this chapter" by guaranteeing 100 percent of 
loans made by legally organized lending agencies. Again, the 
purposes for which such guaranteed loans can be made are 
those enumerated in 7 U.S.C S§ 904 and 922. See B-195437, 
February 15, 1980. 
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Although REA'S basic authorities under 7 U.S.C. ss 904 and 
922 to make direct loans to electric and telephone borrowers 
remain in force, REA no longer makes direct loans. For some 
time, all of REA'S electrification and telephone loans, have 
been made in the form of insured and guaranteed loans under 
7 U.S.C. ss 935 and 936. The fundamental issue you have 
asked us to address is whether REA's establishment and use of 
its "general funds" policy in administering the insured and 
guaranteed loan programs authorized under 7 U.S.C. SS 935 and 
936 improperly "restrict[s] the availability of loan funds to 
otherwise qualified borrowers", resulting in REA's failure to 
achieve congressionally imposed minimum loan levels. 

REA GENERAL FUNDS POLICY 

REA'S general funds policy, as it currently exists, is set 
forth in two REA Bulletins. REA Bulletin 300-5, dated 
August 19, 1969, applies to telephone loans and REA Bulletin 
l-7, dated December 6, 1977, governs electrification loans. 
These two bulletins are essentially the same2/ and use 
substantially the same definition of "generai funds" as 
follows: 

"'General Funds' includes all the cash and 
investments which are not held in trust in similar 
accounts specified by contractual agreements 
* * * n . REA Bulletin 1-7, December 6, 1977. 

In a letter we received from REA, dated January 6, 1986, 
concerning this matter (copy enclosed), REA summarized the 
manner in which the general funds policy set forth in the REA 
Bulletins is applied as follows: 

"(1) REA recommends that borrowers maintain 
sufficient working capital to meet operating costs, 
taxes, debt service payments, routine construction 
and replacement costs and for contingencies. 

"(2) Usually general funds available for these 
purposes should not exceed 8 percent of total 
utility plant or $100,000, whichever is greater. . , 

2/ However, REA Bulletin 300-5 has not been updated since 
i969, prior to enactment of the 1973 legislation 
a*Jthorizing REA to make insured and guaranteed loans. 
Therefore, this Bulletin, unlike Bulletin l-7, does not 
specifically refer to those types of loans. 
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"(3) REA recommends that general funds over 
the appropriate level be used for Plant Additions, 
Retirement of Patronage Capital, and Advance 
Payments. 

a. me "(4) It is the policy of REA, when reviewiny a 
loan application and determining the amount of the 
loan, or when reviewing requisitions for loan fund 
aavances, to take into consideration the amount of 
general funds. Amounts in excess of the appropri- 
ate level will be applied to uses which conserve 
loan funds and provide maximum consumer benefits." 

As further explained by REA in its letter to us, REA 
implements its general funds policies at two different points 
in the loan-making process. Initially, REA requires everLone 
applying for an insurea or guaranteed loan to submit current 
information indicating the level of adlusted general funds, 
If that data shows that the applicant's level of general 
funds exceeds the appropriate 8 percent level: 

"REA will either refuse to process the application 
until the applicant's general funds are within the ' 
appropriate level or REA will require the applicant 

- to deposit in a REA construction fund account, 
prior to the release of loan funds, the amount by 
which the applicant's general fund exceeds the 
appropriate level." 

In addition, REA will review tne level of each borrower's 
general funds when the borrower submits a requisition for an 
advance of funds on a previously approved loan. If REA 
determines at that time that the amount of a borrower's 
general fund exceeds the appropriate 8 percent level: 

"REA will normally either defer action on the 
requisition until the borrower's general funds 
level has been appropriately reduced or REA will 
reduce the amount of loan funds to be advancea by 
an amount equal to the excess general funds." 

These policies are intended to "assure that, throughout the 
term of*.the loan, loan funds are not made available to a 
borrower when the borrower has general funds above the 
approved level." However, the borrower is allowed to reduce 
its level of general funds by applying the excess to a recom- 
mended purpose and "may thereafter receive advances in the 
full amount of the loan." 
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REA adopted its general funds policy in February 1962, when 
it first issued REA Bulletin l-7:300-5 entitled "General 
Funds'. This was done in response to a recommendation made 
by the House Appropriations Committee. See H.R. Rep. 
No. 4&8, 87th Cong., 1st Sess. 27 (1961). REA's general 
funds Bulletins 300-5 and l-7, have not substantially changed 
since 1969, although REA did update Bulletin l-7 in 1977 to 
specifically make it applicable to insured and guaranteed 
loans. 

In this opinion, we do not endorse the specific qeneral fund: 
criteria that REA has adopted or consider whether the generai 
funds policy is the best way for REA to accomplish its statu- 
tory mandate. Moreover, we note the provision in REA's 
fiscal year 1986 appropriation, which states: 

"That no funds appropriated in this Act may be used 
to deny or reduce loans or loan advances based upon 
a borrower's level of general funds." See Agricul- 
tural Rural, Development, and Related AFcies Ap- 
propriations Act, 1986, as enacted by Pub. L. 
No. 99-190, S 101(a), 99 Stat. 1185, December 19, 
1985. 

There is no doubt that once this language became effective it 
prohibited REA from applying its general funds criteria 
during fiscal year 1986, both with respect to the approval of 
new loans and the disbursement of loan funds for previously 
approved loans. REA does not dispute this, as indicated by 
an internal memorandum from the REA Administrator to agency 
officials, dated December 31, 1985, which states the 
following: 

'Each reviewing official should be made aware of 
this provision and all necessary steps should be 
taken to ensure that the level of general funds is 
not a consideration in recommending approval of 
loans or in making advances." 

"This supersedes any provision to the contrary in 
the Code of Federal Regulations, REA Bulletin, 
Staff Instructions and Loan Manuals." 

However, by its very terms, the statutory prohibition only 
applies to funds appropriated for fiscal year 1986. 

As your staff has recently indicated to us, your primary 
interest at this time in REA's general funds policy is 
whether, in the absence of an express statutory prohibition 
such as is contained in REA's fiscal year 1986 appropriation, 
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REA's adherence to its general funds criteria is permissible 
if, as a result, REA fails to meet congressionally imposed 
minimum loan levels, as it did in the 1984 and 1985 fiscal 
years. As stated earlier, REA's insured and guaranteed loan 
programs-are funded out of the Rural Electrification and 
Telephone Revolving Fund established under 7 U.S.C. s 931. 
Accordingly, REA's annual appropriation does not appropriate 
funds directly for such loans, but rather authorizes a level 
of loan activity using the moneys contained in the Revolving 
Fund.3/ However, rather than authorize an exact amount for 
each Type of loan that REA makes, REA's annual appropriation 
sets maximum and minimum levels for the different types of 
loans involved. For example, REA's appropriation for the 
1984 fiscal year, authorized the following level of loan 
activity for that year: 

"Insured loans pursuant to the authority of 
section 305 of the Rural Electrification Act of 
1936, as amended (7 U.S.C. S 935), shall be made 
as follows: rural electrification loans, not 
less than $850,000,000 nor more than, 
$1,100,000,000, and rural telephone loans, not 
less than $250,000,000 nor more than 
$325,000,000; to remain available until ex- 
pended: Provided, That loans made pursuant to 
section 306 of that Act are in addition to these 
amounts but during 1984 total commitments to 
guarantee loans pursuant to section 306 shall be 
not less than $3,360,000,000 nor more than 
$4,145,000,000 of contingent liability. for total 
loan principal * * *." See Agriculture, Rural 
Development and Relatedxencies Appropriation 
Act, 1984, as enacted by Pub. L. No. 98-151 
S 101(d), 97 Stat. 964, 972 (1983). 

In the 1985 fiscal year, the maximum and minimum levels for 
electrification and telephone insured loans were unchanged, 
but the minimum and maximum levels for guaranteed loans were 

3/ REA's annual appropriation, however, typically does 
appropriate an amount to be deposited in the Revolving 
Fund to reimburse it for interest subsidies and losses 
sustained in prior years. For example, in the current 
fiscal year, the amount appropriated by Pub. L. No. 99-190 
to reimburse the fund is $100,000,000. See H. Rep. 
NO. 439, 99th Cong., 1st Sess. 18 (1985). 
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set at not less than $1,325,000,000 nor more than 
$2,345,000,0004/. 

In the-l-984 fiscal year, REA failed, for the first time, to 
meet some of the minimum lending levels set by Congress. In 
the 1985 fiscal year, REA failed to meet any of the minimum 
lending levels set by Congress.5/ Based on the information 
furnished to us, it appears thaF during the 1984 and 1985 
fiscal years, REA refused to approve loans or disburse loan 
advances to a significant number of applicants because their 
level of general funds exceeded the 8 percent maximum. REA's 
reliance on its general funds policy thus was a significant 
factor in its failure to achieve the minimum loan levels 
imposed by Congress for the 1984 and 1985 fiscal years. It 
is our view, for the reasons set forth hereafter, that REA's 
reliance on its administratively imposed requirement that 
otherwise qualified borrowers whose level of general funds 
exceeded 8 percent of total utility plant were not eligible 
for an REA loan was improper if, as a result, REA failed to 
achieve minimum lending levels established by law. 

4/ We note that the authorized maximum and minimum lending 
revels set forth in the appropriations legislation for 
the 1984 and 1985 fiscal years for REA's guaranteed loan 
program does not list separate amounts for telephone and 
electrification loans. While the committee reports on 
REA's appropriations for the 1984 and 1985 fiscal years 
list separate minimum amounts for telephone and 
electrification guaranteed loans, these amounts would not 
be legally binding on REA since the legislation itself 
only sets a combined minimum authorization for both types 
of guaranteed loans. See 55 Comp. Gen. 303, 319 (1975); 
and 64 Comp. Gen. 282 (1985). 

5/ In the 1984 fiscal year, REA did not meet the 
$250,000,000 minimum for insured telephone loans, making only 
$228,559,000 in such loans, and did not meet the 
$3,360,000,000 minimum for guaranteed loans, making only 
$1,185,099,000 in both types of guaranteed loans. In the 
1985 fiscal year, REA did not meet the $850,000,000 minimum 
for insured electrification loans, making $562,029,000 in 
such loans, did not meet the $250,000,000 minimum for insured 
telephone loans, making $224,589,000 in such loans, and did 
not meet the $1,325,000,000 minimum for both types of guaran- 
teed loans, making only $4,987,000 in such loans, all of 
which were electrification loans. 
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P  : 

It is a  fu n d a m e n ta l  p recep t o f admin is trat ive law, l ong  
recogn ized  by  ou r  O ffice a n d  th e  cour ts, th a t "Federa l  a g e n -  
c ies a n d  o fficials must  ac t wi th in th e  a u  hor i ty g ran te d  to  / 
th e m  by  -Statute in  issu ing regu la tions ." 6 4  C o m p . G e n . 3 1 9  
3 2 1  (1985) .  B y th e  s a m e  token , 'a  a  regu la ti n  wh ich  m a y  b e  sx 

val id  w h e n  issued must  b e  b r o u g h t into con fo rm i ty wi th any  
n e w  legis lat ion o r  statutory a m e n d m e n ts th a t a re  s u b s e q u e n tly 
enac te d . In  o the r  words , w h e n  a  con flict exists b e tween  a n  
o therw ise  va l id  regu la tio n  a n d  a  statute, th e  statute shou ld  
ord inar i ly  b e  g iven  priori ty. Th is  is certa in ly t rue in  th is  
case , in  wh ich  th e  statutory prov is ions invo lved we re  
inc luded  in  annua l  app rop r ia tions  legislat ion,  a n d  thus  
rep resen t th e  most  recen t express ion  o f congress iona l  intent 
concern ing  th e  R E A  loan  p r o g r a m . W h i le R E A  has  th e  admin is -  
trat ive d iscret ion to  a d o p t a  pol icy rega rd ing  l oan  approva l , 
its d iscret ion in  th is  respec t is n o t unl imi ted.  B y enac tin g  
statutory l a n g u a g e  wh ich  p rov ided  th a t R E A  shou ld  m a k e  n o t 
less no r  m o r e  th a n  a  speci f ied a m o u n t o f a  cer ta in type o f 
l oan  in  a  pa r t icular f iscal year , Congress  se t th e  p a r a m e ters  
wi th in wh ich  R E A  was  f ree to  exerc ise  its discret ion.  R E A  
d id  n o t have  th e  a u thority, in  ou r  v iew, to  a d h e r e  to  its 
admin is trat ively i m p o s e d  genera l  funds  cr i ter ia w h e r e  do ing  
so  resu l ted in  a  level  o f l oan  ac tivity th a t fe l l  shor t-of 
th e  m inim u m  a u thor ized  by  law. 

Ce r tainly,  R E A  cou ld  n o t b e  fau l te d  fo r  its fa i lu re  to  a d h e r e  
to  th e  m inim u m  level  o f l oans  a u thor ized  fo r  a  pa r t icular 
f iscal year  if the re  was  a  shor ta g e  o f e l ig ib le  app l i can ts. 
S e e  S . R e p . N o . 5 6 6 , 9 8 th  C o n g ., 2 d  S e s s . 8 7  (1984 ) . S e e  
a lso  P u b . L . N o . 98-151 ,  §  114 ,  9 7  S ta t. 9 6 4 , 9 7 6  (1983) ;  a n d  
P u b . L . N o . 9 8 - 4 7 3 , 5  113 ,  9 8  S ta t. 1 8 3 7  (1984 ) . Howeve r , w e  
d o  n o t th ink  th a t R E A  can  use  its admin is trat ively i m p o s e d  
genera l  funds  cr i ter ia to  d isqual i fy  o therw ise  e l ig ib le  
app l i can ts in  o rde r  to  reduce  p r o g r a m  levels  be low  th e  m ini-  
m u m s  es tab l i shed  by  Congress . T h e  legis lat ive history o f th e  
genera l  funds  proh ib i t ion th a t was  incorpora te d  by  Congress  
into R E A 's approp r ia tio n  fo r  th e  1 9 8 6  f iscal year  d e m o n -  
strates th a t Congress  be l ieved  R E A  was  do ing  just th a t in  
recen t years.  

A ccord ing  to  th e  H o u s e  C o m m itte e  o n  App rop r i a tions , R E A  h a d  
b e e n  us ing  its gene ra l  funds  pol icy to  " d e fe a t congress iona l  
a u thor i ty to  es tab l ish  l oan  levels  fo r  R E A  p rog rams"  in  th e  
1 9 8 4  a n d  1 9 8 5  f iscal years.  H . R e p . N o . 211 ,  9 9 th  C o n g ., 
1st Sess.  7 8  (1985) .  T h e  c o m m e n ts o f th e  S e n a te  C o m m itte e  o n  
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Appropriations explaining the need for the general funds 
prohlbltion are particularly elucldatlnq: 

. 

"The Committee has been informed by REA that 
the-m rnlmum level of insured and guaranteed loan 
commitments contarned rn the fiscal year 1985 bill 
will not be achieved. REA Implies that a reduction 
of applications over the years 1s the cause for not 
meeting m inlmum funainq levels. However, REA has 
not provided any evidence of an actual shortage of 
loan applications and, to the contrary, information 
from  borrowers indicates that ample need exists for 
REA to meet m inimum loan levels. 

"Furthermore, it has been brought to the Com- 
m ittee's,attention that REA is maintaining- 
which, in effect, circumvents congressional author- 
ity to set m inimum loan levels. This policy takes 
into account the level of a borrower's general 
funds and serves to: (1) deny or reduce loans to 
eligible borrowers; (2) deny loan fund advances to 
borrowers alreaay approved for the loan; (3) 
require borrowers to supplement loan funds with 
their own funds; and (4) refuse to reimburse bor- - 
rowers for funds expended for approved loan 
purposes. 

"Therefore, the Committee feels that the REA's 
general funds policy is responsible for not meeting 
m inimum loan levels, rather than any-lack of 
applications. * * * 

"Tne Committee, therefore, has included 
language in the bill which precludes the reduction 
or denial of Insured, guaranteed, or Rural Tele- 
phone Bank loans or loan advances based upon a 
borrower's level of general funds." S. Rep. 
No. 137, 99th Conq, 1st Sess. 81-82 (1985). 
(Emphasis added.) 

Thus, it can be seen that Congress adopted the provision 
prohibiting REA from  applying its general funds policy in the 
1986 fiscal year because Congress believed that REA was uslnq 
the policy as a "device for reducing program  levels" below 
the m inimums set by Congress. 

Accordlnqly, we think that during the 1984 and 1985 fiscal 
years, REA was legally obligated, if necessary, to suspend or 

10 B-195437.2 



amend its general funds criteria, in order to meet the mini- 
mum loan levels imposed by Congress. To the extent that 
REA's rel,iance on its general funds criteria resulted in 
lending levels for any REA loan programs in the 1984 or 1985 
fiscal years that were below the prescribed minimum amounts, 
REA exceeded its authority, in our view. 

Moreover, it is our opinion that because the funds were with- 
held pursuant to REA policy, REA's failure to achieve the 
lending levels established by statute for its insured loan 
program in the 1984 and 1985 fiscal years constituted an 
impoundment of budget authority that should have been but was 
not reported to the Congress in a'ccordance with the Impound- 
ment Control Act, 2 U.S.C. S 681, et seq. However, REA's 
failure to achieve the loan levelsestablished by statute for 
its guaranteed loan program did not constitute an impoundment 
since the definition of "budget authority" contained in 
2 U.S.C. S 622(2) specifically excludes loan guarantee 
authority.?/ 

According to one REA official, REA expects to meet the ~ 
minimum fiscal year 1986 lending levels for electrification 
loans, but may not meet the minimum level for telephone - 
loans. REA has not applied its general funds criteria to 
loan applications this fiscal year in accordance with the 
prohibition against its doing so contained in its appropria- 
tion for the 1986 fiscal year. According to the REA offi- 
cial, any failure to meet the minimum lending levels this 
year would result from the amount of time required to process 
loan applications. We are monitoring REA's actions to ensure 
compliance with the Impoundment Control Act. 

The other question you asked us to address in this opinion is 
whether REA has adequately complied "with the requirements of 
the Administrative Procedures Act and the Department of 
Agriculture's own regulations and directives in the formula- 
tion and adoption of policy guidelines and agency bulletins 
relating to the administration of the REA loan program." 

6/ While the definition of "budget authority" in 2 U.S.C. 
g 622 also excludes the authority to insure loans 
incurred by another person or Government, that exclusion 
does not apply to REA's insured loan program. As 
explained previously, under 7 U.S.C. 5 935, REA insured 
loans are loans that are "made" in the first instance by 
REA (using funds in the Revolving Fund) which REA then 
sells and insures. 
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Our Office cannot definitively determ ine whether or not REA'S 
practice of issuing bulletins to implement the rural 
electrlficatlon and telephone loan program  violates the 
Administrative Procedures Act (APA), 5 U.S.C. SS 551-557, 
for several reasons. First, 
on a tule-by-rule basis. 

this issue can only be resolved 
Second, the determ ination of 

whether a particular rule issued by an agency is required to 
be published in the Federal Register, and the effect of its 
failure to do so, can best be made by a court of com petent 
jurisdiction after full consideration of the specific cir- 
cumstances involved. See B-213805, Septem ber 28, 1984. 
However, we do have ouTown views on the m atter which are set 
forth hereafter. 

There are two provisions of the APA that m ust be consiaered 
in responding to this question --5 U.S.C. S  553 and 5 U.S.C. 
S  552(a). The effect of each of these provisions will be 
considered in turn. 

Under 5 U.S.C. S  553, Federal agencies are required, with 
certain exceptions, to publish a notice of "proposea rule- 
m aking" in the Federal Register at least 30 days prior to the 
effective date of any substantive rule In order to provide 
all interested parties with the opportunity to com m ent on the 
proposed rule before it takes effect. While 5 U.S.C. 
S  553(a)(2) specifically exem pts any "matter relating to 
*  *  *  loans, grants, benefits, or contracts" from  the public 
notice and com m ent requirem ents imposed by that section, the 
Secretary of Agriculture waived the statutory exem ption in 
1971 and agreed to com ply with the public participation pro- 
ceaures imposed by 5 U.S.C. S  553. See 36 Fed. Req. 13804 
(1971). It has been held that this aver of the statutory 
exem ption establishes a legally binding requirem ent that is 
applicable to the Departm ent of Agriculture (or any subdivl- 
sion thereof). See Rodway v. 
514 F .2d 809 (D.cCir. 1975). 

Departm ent of Agriculture, 
However, it has also been 

held that waivers of this type do not apply to any rules 
aaopted prior to the aate on which the waiver was published 
in the Federal Register. See Good Samaritan Hospital v. 
M athews, 609 F .2d 949, 9547th Cir. 1979). 

Thus, since 1971, REA, as a subdivision of Agriculture, has 
been rehuired to com ply with the notice and com m ent pro- 
cedures set forth in 5 U.S.C. S  553 before issuing any 
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substantive rule7/ applicable to its electrification and 
telephone loan p?ogram. In its letter of January 6, 1986, 
REA agrees with our position and maintains that "REA has 
complied with the procedures for rules adopted thereafter 
[after f971]," 

To support its contention that since 1971 it has fully com- 
plied with the formal rule-making requirements in 5 U.S.C. 
s 553, REA furnished us with a copy of an internal REA memo- 
randum, dated November 7, 1971, to the Administrator (copy 
enclosed) entitled "REA Compliance with the Secretary's Memo- 
randum on Proposed Rule-Making." Paragraph 2 of the memoran- 
dum reads as follows: 

"The text of all new or revised REA bulletins 
incorporating program policy or requirements, or 
summaries thereof, would be published as Proposed 
Rules in the Federal Register. A standard 
introductory statement published with each proposed 
bulletin would advise those interested of the 
opportunity to submit their views to REA for 
consideration in development of the final bulletin _ 
not later than 30 days from the date of publication 
of the proposed rule in the Register. REA would - 
issue the final bulletin any time after the 30 day 
waiting period, with incorporation of any 
appropriate suggestion received from the public as 
a result of the proposed rule making procedure." 

We understand that REA commonly revises and updates the many 
bulletins that it has issued. In accordance with the Secre- 
tary's 1971 waiver of the exemption contained in 5 U.S.C. 
§ 553, as well as the internal REA memorandum of November 7, 
1971, it is clear that REA was and is obligated to comply 
with the formal notice and comment procedures set forth in 
5 U.S.C. 5 553 with respect to any substantive bulletin 
dealing with loan program requirements revised after the 

I/ Under 5 U.S.C. 5 553(b) the notice and comment procedures 
otherwise required by the section do not apply "to inter- 
pretive rules, general statements of policy, or rules of 
agency organization, procedure, or practice" or when the 
aqency determines that such procedures "are impracticable, 
unnecessary, or contrary to the public interest." We 
have not considered whether or not the bulletins REA 
issues might be exempt from the notice and comment procedures 
on this basis since REA did not make this argument in its 
letter to us of January 6,'1986. 
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waiver became effective in 1971. In light of the large num- 
ber of bulletins HEA has issued relating to its loan pro- 
grams, we have not attempted to determine whether REA has 
complied with this procedural requirement for all new or 
revised bulletins issued after 1971. 

However, considering your particular interest in REA's 
general funds policy, we have reviewed whether REA's general 
funds bulletins were issued in accordance with the formal 
notice and comment procedures set forth in 5 U.S.C. S 553. 
REA Bulletin 300-5, which sets forth REA general funds policy 
with respect to telephone loans, was last revised on 
August 16, 1969, prior to the 1971 waiver of the exemption in 
5 U.S.C. s 553. Therefore, the formal rule-making procedures 
contained in the statute would not apply to Bulletin 300-5, 
unless REA revises it. This is consistent with REA's actions 
in 1983, when it published a notice of proposed rule-making 
in the Federal Register in connection with the proposed 
addition of a new part to the C.F.R. that would have in 
effect revised the-general funds requirements for telephone 
loans as set forth in Bulletin 300-5. 48 Fed. Req. 29000 
(1983). However, REA never issued a final rule in that 
instance and Bulletin 300-5, as issued in 1969, has remained 
in effect without revision. ^ 

On the other hand, Bulletin l-7, governing REA's electrifi- 
cation loan program was revised and reissued on December 6, 
1977. Therefore, the formal notice and comment procedures 
set forth in 5 U.S.C. 5 553 were applicable. In accordance 
with those procedures, REA published a notice of the proposed 
revision of Bulletin l-7 in the Federal Register on Septem- 
ber 27, 1977, and invited public comment thereon. 42 Fed. 
Reg. 49459 (1977). Subsequently, on May 16, 1978, REA pub- 
lished a list in the Federal Register indicating that the 
revised Bulletin 1-7, together with numerous other new and 
revised bulletins had been adopted as final. 43 Fed. 
Reg. 20955, 20956. However, as has been REA's custom in 
"publishing" its bulletins in the Federal Register, only the 
title of the bulletin and a brief summary description were 
actually published in the Federal Register. Thus, the text 
of the revisions to the bulletins were never published in the 
Federal Register, either at the time they were proposed or 
when they were adopted. The validity of this practice is 
discussed below. 

The other relevant provision of the APA for purposes of your 
inquiry is set forth at 5 U.S.C. S 552(a). Under 5 U.S.C. 
s 552(a)(l)(D), agencies are required to publish in the 
Federal Register "substantive rules of general applicability 
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1 adopted as authorized by law and statem ents of general policy 
or interpretations of general applicability form ulated and 
aaOptC?d by the agency * * *." This subsection further pro- 
vides as follows: 

--Except to the extent that a person has actual and 
tim ely notice of the terms  thereof, a person m ay 
not in any m anner be required to resort to, or to 
be adversely affected by, a m atter required to be 
publishea in the Federal Register and not so pub- 
lished. For the purpose of this paragraph, m atter 
reasonably available to the class of persons 
affected thereby is deem ed published in the Federal 
Register when incorporated by reference therein 
with the approval of the Director of the Feaeral 
Register." 

In its letter to us, REA m aintains that it has com plied with 
5 U.S.C. S  552(a) "by publishing in the Federal Register a 
list and sum m ary aescriptlon of REA Bulletins." (40 Fed. 
Reg. 16075 (1975), as amended at 40 Fed. Reg. 31956, July 30, 
1975.) REA also m aintains that it "provides actual ana tim e- 
ly notice of its existing rules by proviaing all borrowers 
wlt'h copies of bulletins as well as any proposed changes in 
the bulletins." Finally, REA asserts that, at the direction 
of the Office of the Federal Register, "REA has now under- 
taken to codify its bulletins." 

We find that REA's statem ents in these respects are only par- 
tially accurate. Under 5 U.S.C. S  552, the Federal Register 
publication requirem ents can be satisfied.through incorpora- 
tion by reference-- the m ethod REA claims  it has used to pub- 
llsh its bulletin-- only with the approval of the Director of 
the Federal Register (Director). Inform ation your office 
furnished to us indicates that the Director's approval of 
REA's efforts to incorporate its bulletins in the Federal 
Register by reference has been lim ited in scope. For exam - 
ple, in a letter dated Decem ber 31, 1980, the Director 
advised REA as follows: 

"The Director of the Federal Register approves for 
incorporation by reference into 7 CFR 1701, all REA 
Bulletins on the list enclosed with this letter. 
This approval is effective for one year beginning 
January 1, 1981, and is limited to the m aterial 
listed. 
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"The material for which the Rural Electrification 
Administration (REA) seeks approval appears to be 
the agency's substantive regulations respecting its 
feEephone and electric programs. At present, REA 
has three and one-half pages of regulations pub- 
lished, and several hundred pages incorporated by 
reference. The Federal Register Act (44 U.S.C. 
Chapter 151, and T itle 5 of the United States Code, 
sections 501 et Seq, contemplate the Federal 
Register and the Code of Federal Regulations as the 
publication vehicles for regulations generated by 
federal agencies. Incorporation by reference is 
not a device for giving regulatory status to 
agency-produced regulations that should meet these 
full text publication requirements. 

"The approval to incorporate these REA Bulletins 
will expire December 31, 1981. During this year, 
we urge you to codify these Bulletins by publishing 
them in full text in the Federal Register and CFR." 

Thereafter, the Director agreed to extend until June 30, 
1983, his approval of the incorporation by reference of XEA's 
substantive regulations. However, by letter dated June 29, 
1983, the Director advised REA as follows: 

"AS this O ffice has advised your agency since 
December, 1980, these bulletins are not appropriate 
for incorporation by reference. I have given this 
material extensions of approval based on your 
agency's promises that the material would be codi- 
fied. Since this has not occurred, and because of 
my  statutory responsibility for the integrity of 
the incorporation by reference system, I can no 
longer continue to grant approval for this 
material." 

Thus, contrary to REA's assertion in its letter to us, since 
July 1, 1983, REA's efforts to incorporate its bulletins in 
the Federal Register by reference have, for the most part, 
been unsuccessful. Accordingly, it is our view that since 
that date, REA has not been in compliance with the require- 
ments of 5 U.S.C. S 552. Also, while REA apparently has been 
in "the process" of codifying its bulletins in the Federal 
Register since at least 1982, such codification has not been 
completed to date. 

The legal effect of an agency's noncompliance with the 
publication requirement of 5 U.S.C. S 552 is set forth in the 
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stat&te-which provides that anLess a person "has actual and 
timely notice" of material that LS required to be pubLLshed 
In tne Federal Register and is not so published, the person 
LS not- bound by tne unpublished regulations. See 55 Camp. 
Gen. 911, 918 (1970). However, REA asserts thatall REA 
b3iZ-COWe!ZS are provliled with copies of REA buLLetIns and any 
pr3posea changes in tnem. As explalnea above, REA borrowers 
recelvlng actllal natice of REA'S rules ana regulations would 
be bouna by t3em, even thougn they were not published Ln the 
Federal Register. See Sarnt Francis Memorial Hospital v. 
Unitea States, 648 zd 1305, 1312 (Ct. Cl. 1381). However, 
REA run3 the rusk of being unable to apply its unpublished 
bulletins to any REA borrower who dLa not receive actual 
notice of the matsrlal contained therein. See Saint -- 
Ellzabeths Hospital v. United States, 558 F.2a 8, 14 (Ct. 
Cl. 1978). 

We trust that t.cle information contalned in this oplnlon, has 
been responsive to your request and ~111 be helpful tG ybu, 
In accordance with the agreement reached with a member-of 
your staff, we will xake this opinion generally avarlaole in 
10 days. 

Sincerely yours, 

Comptrolle t General 
of the Unltea States 

Enclosures 
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