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Dear Mr. Corcoran: 

This is in response to your request of September 20, and 
follow-up letter of December 1, 1983, for our opinion on the 
Legality of the United States Synthetic Fuels Corporation pro- 
viding price guarantees under Part B of title I of the Energy 
Security Act, 42 U.S.C. 5 8701 et seq. (Supp. IV 1980), to 
Great Plains Gasification Associates, the sponsor of the Great 
Plains Coal Gasification Project in Mercer County, North 
Dakota. The Project will be the Nation's first commercial- 
sized plant producing synthetic natural gas from coal. up to 
this point Federal participation in the Project has been pro- 
vided by the award of loan guarantees under the auspices of 
the Department of Energy pursuant to the Federal Nonnuclear 
Energy Research and Development Act of 1974 (Nonnuclear Act), 
as amended, 42 u.S.C. S 5901 - et seq. (1976 & Supp. I V  1980). 

The loan guarantee assistance is supported with funds 
appropriated from the Energy Security Reserve. Project con- 
struction has been financed by a $2.02 billion loan guarantee 
from Energy (the loan itself was obtained from the Federal 
Financing Bank), coupled with a $740 million equity commitment 
from the sponsor. The Project sponsor has not currently nor 
in the past sought further assistance from Energy. Rather, 
now that Great Plains nears the operational stage, the sponsor 
has applied to the Corporation for price guarantees covering 
the synthetic natural gas to be sold by the Project. 
tent of the requested price guarantees is based upon ( 1 )  the 
unused portion of the Federal Financing Bank loan and asso- 
ciated Energy loan guarantee and (2) the amount of guaranteed 
debt repaid. In view of the fact that Great plains is a lready  
the recipient of Federal aid provided by Energy, you are con- 
cerned whether the Corporation has the authority to provide 
this type of assistance. 

The ex- 
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We find that the Corporation has the authority to provide 
the Project with the requested financial assistance as long as 
such aid does not effect a transfer of responsibility from 
Energy to the Corporation and the Project meets the requisite 
requirements for assistance under the Energy Security Act, 
supra. I f  price guarantees are awarded, the Corporation must 
charge the dollar amount estimated to be the Corporation's 
maximum potential liability under such an award against its 
obligational ceiling at the time the financial agreement is 
entered into. Finally, while we conclude that it is possible 
for the Corporation to draft a price guarantee agreement with 
the Project sponsor that would be compatible with Energy's 
commitment to the Project sponsor, the Corporation must care- 
fully structure its agreement to avoid any potential conflict 
with Energy's supervision of its loan guarantee agreement. 
Energy and the Corporation must retain jurisdiction over their 
respective agreements for financial assistance. 

We emphasize that in responding to your questions of 
legal authority and requirements, we do not rule on the appro- 
priateness of the Corporation awarding price guarantees to 
Great Plains. 

Background 

Before addressing your specifi.c questions, some back- 
ground on the bifurcation of synthetic fuels responsibilities 
between the Department of Energy and the Synthetic Fuels Cor- 
poration would be helpful to understanding the context in 
which the present situation has arisen. 

Prior to 1980, Federal financial assistance f o r  demon- 
stration of synthetic fuels projects was assigned to Energy 
under the general provisions of the Federal Nonnuclear Energy 
Research and Development Act of 1974, as amended, supra. 
Included among the forms of assistance Energy was generally 
authorized to provide were price guarantees and loan guaran- 
tees for the products of demonstration plants. 4 2  U.S.C. 
S 5 9 0 6 ( 4 )  (1976); 4 2  U.S.C. S 5906(7) (Supp. IV 1980).'/ 
However, these authorities required specific congressional 
appropriations and were not funded until November 1979, the 
advent of the Iranian crisis. At that time, Congress created 
a special fund in the Treasury of $19 billion of no-year 

- '/ Restrictions on the implementation of this authority were 
contained in the Nonnuclear Act itself as well as in the 
relevant annual appropriations acts, which will be 
discussed below. 
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monies called the Energy Security Reserve, to be used to stim- 
ulate domestic commercial production of alternative fuels. 
From this Energy Security Reserve Congress appropriated $1.5 
billion for the immediate use of the Secretary of Energy for 
purchase commitments or price guarantees of alternative fuels 
under the Nonnuclear Act. In addition, Congress also appro- 
priated from the Energy Security Reserve not to exceed $500 
million for a reserve to cover any potential defaults from 
loan guarantees issued to finance the construction of alterna- 
tive fuels production facilities under the authority of the 
Nonnuclear Act. The Secretary of Energy was authorized to 
incur loan guarantee indebtedness up to $1.5 billion on the 
basis of this reserve fund. Department of ,the Interior and 
Related Agencies Appropriations Act for Fiscal Year 1980, 
Pub. L. No. 96-126, approved November 27, 1979,  93 Stat. 954,  
970-971. Subsequently, Congress reallocated $500 million from 
the price guarantee monies to loan guarantees. Hence, the 
Secretary of Energy was authorized to incur loan guarantee 
indebtedness up to $ 3  billion and was provided with not to 
exceed $ 1  billion for a default reserve fund to support these 
loan guarantees. H . J .  Res. 6 1 0  Making Continuing Appropria- 
tions for Fiscal Year 1981,  Pub. L. No. 96-369, approved 
October 1, 1980,  94  Stat. 1351,  1358. It was from these 
no-year monies3 that Znergy subsequently provided assistance 
for commercial-sized synthetic fuels projects, including Great 
Plains. 

Congress' authorization of funds and responsibility to 
Energy for alternative fuel projects was meant to be an inter- 
mediate step to allow Energy "to pursue an aggressive interim 
program of loan and price guarantees and purchase commit- 
ments." Supplemental Appropriations and Rescission Act, 1980,  
Pub. L. No. 96-304,  approved July 8, 1980,  94 Stat. 857,  881.  
At the same time these funds were appropriated to Energy, Con- 
gress was considering legislation to expedite commercial pro- 
duction of alternative fuels through a public corporation 

- 2/ An additional $3.31 billion was appropriated to Energy 
from the Energy Security Reserve to stimulate domestic 
commercial production of alternative fuels under the 
Defense Production Act of 1950,  as amended, 50 U.S.C. 
App. 2 0 6 1  et seq., which could also be used for purchase 
commitments, price guarantees, and loan guarantees. Sup- 
plemental Appropriations and Rescission Act, 1980, Pub. 
L. No. 96-304, approved July 8, 1980,  94  Stat. 857, 880.  
However, these additional funds were not involved in 
Energy's loan guarantee assistance to the Great Plains 
Project. 

- 
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I 

rather than a Federal agency. - See, S. Rept. No. 824 ,  96th 
Cong., 2nd S e s s .  1 8 6 1  (June 19,  1 9 8 0 ) .  These proposals 
resulted in the Energy Security Act, Pub. L. No. 96-294, ap- 
proved June 30, 1980, 94 Stat. 611. Part B of title I of that 
Act, 4 2  U.S .C .  5 8701 et seq. (Supp. IV 1 9 8 0 ) ,  created the 
United States Synthetic Fuels Corporation. The Corporation 
was tasked with fostering the "commercial" production of 
synthetic fuels using the resources of the Energy Security 
Reserve to provide assistance in the form, among others, of 
price guarantees, purchase agreements and loan guarantees. 
42 U.S.C. § 8701  et seq. (Supp. IV 1 9 8 0 ) .  Most other syn- 
thetic fuels responsibilities remained with Energy. Although 
the Corporation was authorized to use the funds in the Energy 
Security Reserve, Energy still could use the appropriations 
referred to above for use for commercial-sized synthetic fuels 
projects . 

It is apparent, however, that Congress intended the Cor- 
poration to take the lead role in supporting commercial-sized 
synthetic fuels projects. Congress specifically provided for 
the transfer of Energy's responsibilities and monies asso- 
ciated with such projects to the Corporation. This would 
occur after a Presidential determination that the Corporation 
was fully operational and provided that a majority of the Cor- 
poration Board of Directors approved on a project-by-project 
basis. Supplemental Appropriations and Rescission Act, 1980,  
supra, 94 Stat. 857,  881. In addition, Congress provided that 
monies appropriated to Energy from the Energy Security Reserve 
that had not been committed or conditionally committed by 
June 30, 1981,  would transfer back to the Energy Security 
Reserve for use by the Corporation. Supplemental Appropria- 
tions and Rescission Act, 1980, supra. When it became evident 
that the Corporation might not be operational by June 30, 
1981, the transfer date was subsequently changed to the time 
the President determined thac the Corporation was fully 
operational. Supplemental Appropriations and Rescission Act, 
1981, Pub. L. No. 97-12, approved June 5, 1981,  95  Stat. 14, 
48.  Thus Congress enacted procedures for an orderly transfer 
of responsibilities for commercial-sized synthetic Euels pro- 
jects from Energy to the Corporation. 

Nevertheless, all of the commercial-sized synthetic 
fuels projects funded by Energy were not transferred to the 
Corporation as originally contemplated. Rather, Congress sub- 
sequently directed that the transfer provision would not apply 
to demonstration projects (such as Great Plains) financed by 
Energy pursuant to the Nonnuclear Act, as amended, using ap- 
propriations from the Energy Security Reserve. Department of 
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t h e  I n t e r i o r  and R e l a t e d  Agenc ie s  A p p r o p r i a t i o n s  
Year 1982, Pub. L. N o .  97-100, approved  December 

for  F i s c a l  
23, 1981, 

95 S t a t ,  1391, 1407. Hence, w h i l e  Congress  h a s  l i m i t e d  
E n e r g y ' s  role ,  Energy s t i l l  h a s  t h e  g e n e r a l  a u t h o r i t y  t o  g r a n t  
l o a n  g u a r a n t e e s  and p r i c e  s u p p o r t s  ( a l t h o u g h  s u c h  a c t i o n  
requires a d d i t i o n a l  s p e c i f i c  c o n g r e s s i o n a l  a p p r o v a l ) , .  and 
Energy is s t i l l  r e s p o n s i b l e  for  a d m i n i s t e r i n g  t h e  Great P l a i n s  
loan g u a r a n t e e  award. Thus b o t h  Energy and t h e  C o r p o r a t i o n  
have some r e s p o n s i b i l i t i e s  f o r  commerc ia l - s ized  s y n t h e t i c  
f u e l s  p r o j e c t s ,  e n a b l i n g  t h e  s p o n s o r  of t h e  Great P l a i n s  Pro-  
j ec t  t o  a t  l e a s t  s e e k  a s s i s t a n c e  from b o t h .  

Great P l a i n s  Pro jec t  

Great P l a i n s  G a s i f i c a t i o n  Associates and Energy  e n t e r e d  
i n t o  a loan g u a r a n t e e  ag reemen t  unde r  t h e  Nonnuclear  Act i n  
J a n u a r y  1982 f o r  t h e  Great P l a i n s  Project. Energy a g r e e d  t o  
p r o v i d e  $2 .02  b i l l i o n  o f  l o a n  g u a r a n t e e s  t o  c o v e r  a p p r o x i -  
m a t e l y  75 p e r c e n t  of t h e  P r o j e c t ' s  c o n s t r u c t i o n  and s t a r t - u p  
costs. T h e  Project s p o n s o r  is r e s p o n s i b l e  f o r  c o n t r i b u t i n g  
t h e  r ema in ing  e q u i t y .  Energy h a s  t h r e e  t o  one  l e v e r a g e  
a u t h o r i t y  unde r  t h i s  l o a n  g u a r a n t e e  program, and s u p p o r t s  t h e  
l o a n  g u a r a n t e e  w i t h  a d e f a u l t  r e s e r v e  o f  a p p r o x i m a t e l y  $673 
m i l l i o n .  S e e ,  Depar tment  o f  t h e  I n t e r i o r  and R e l a t e d  Agencies  
A p p r o p r i a t i o n s  A c t  f o r  F i sca l  Year 1980, s u p r a ,  93 S t a t .  a t  
970-971; H . J .  R e s .  610 Making C o n t i n u i n g  A p p r o p r i a t i o n s  for  
1981, s u p r a ,  94 S t a t .  a t  1358. 

i n v o l v e d . 3 /  A s  o f  J u n e  3 0 ,  1983,  t h e  Bank had l e n t  t h e  Pro- 
j ec t  $726-mil l ion.  The P r o j e c t  s p o n s o r  estimates t h a t  t h e y  
w i l l  need t o  borrow a t o t a l  of $1 .5  b i l l i o n  to  comple t e  con- 
s t r u c t i o n .  Funds a re  a v a i l a b l e  u n t i l  December 1985, and t h e  
f i r s t  repayment  of p r i n c i p a l  is n o t  due  u n t i l  J a n u a r y  1988. 

T h e  F e d e r a l  F i n a n c i n g  Bank is  t h e  l e n d i n g  i n s t i t u t i o n  

As p a r t  o f  t h e  m o n i t o r i n g  a r r a n g e m e n t ,  t h e  s p o n s o r  is 
r e q u i r e d  t o  s u b m i t  an  e s t i m a t e d  c a s h  f low r e p o r t  to  Energy. 
The  f i r s t  r e p o r t  s u b m i t t e d  o n  March 31 ,  1983,  p r e d i c t e d  t h a t  
t h e  P r o j e c t  w i l l  e x p e r i e n c e  o p e r a t i n g  losses f o r  t h e  f i r s t  8 
y e a r s  of p r o d u c t i o n .  P r o d u c t i o n  is s c h e d u l e d  t o  b e g i n  d u r i n g  
August  1984; t h e  i n - s e r v i c e  d a t e  is December 1984. T h e  p e s s i -  
mistic o u t l o o k  was b a s e d  on  p r o j e c t i o n s  o f  c o n t i n u e d  low 
prices f o r  o i l  and n a t u r a l  g a s ,  The P r o j e c t  s p o n s o r  i n d i c a t e d  

- 3/ The F e d e r a l  F i n a n c i n g  Bank is an agency  o p e r a t i n g  unde r  
t h e  Un i t ed  S t a t e s  T r e a s u r y  Department  w i t h  a u t h o r i t y  t o  
p u r c h a s e  f e d e r a l l y  g u a r a n t e e d  d e b t .  1 2  U.S.C. § 2281 
e t  seq. ( 1 9 8 2 ) .  
_. 
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t h a t  because of t h e  u n e x p e c t e d  l o w  p r i c e s ,  t h e y  w i l l  be u n a b l e  
t o  r e c o u p  t h e i r  c o n t r i b u t e d  e q u i t y  w i t h i n  t h e  f i r s t  10 y e a r s  
of o p e r a t i o n .  The  s p o n s o r  asser ts  t h a t  t h i s  a n t i c i p a t e d  
u n p r o f i t a b i l i t y  m i g h t  cause them t o  t e r m i n a t e  t h e i r  
p a r t i c i p a t i o n  i n  t h e  P ro jec t .  

However ,  t h e  s p o n s o r  has r e s e r v e d  i t s  r i g h t  to  d o  so 
w h i l e  e x p l o r i n g  t h e  p o s s i b i l i t y  of r e s t r u c t u r i n g  i t s  f i n a n c i a l  
s u p p o r t  p a c k a g e .  See, "Economics  o f  t h e  Great P l a i n s  Coal 
G a s i f i c a t i o n  P ro jec t , "  GAO-RCED-83-210, A u g u s t  2 4 ,  1983;  a n d  
" S t a t u s  of t h e  Great P l a i n s  Coal G a s i f i c a t i o n  Pro jec t - -Summer  
1 9 8 3 , "  GAO-RCED-83-212, S e p t e m b e r  20 ,  1983 .  I n  t h e  e v e n t  o f  
abandonmen t ,  E n e r g y  would  h a v e  t h e  r i g h t  t o  take  o v e r ,  com- 
p l e t e ,  a n d  opera te  t h e  Great P l a i n s  f a c i l i t y .  4 2  U.S.C. 
S; 5 9 1 9 ( g ) ( 4 )  ( S u p p .  I V  1 9 8 0 ) .  

T o  a v o i d  t e r m i n a t i o n ,  t h e  s p o n s o r  a p p l i e d  o n  
S e p t e m b e r  1 3 ,  1983 ,  t o  t h e  Corporation u n d e r  t h e  Ene rgy  S e c u r -  
i t y  A c t ,  s u p r a ,  f o r  p r i ce  g u a r a n t e e s  " o n l y  to  t h e  ex ten t  t h a t  
t h e  l o a n  g u a r a n t e e  commitment  h a d  n o t  b e e n  u s e d  or t h e  g u a r -  
a n t e e d  d e b t  had  b e e n  r e p a i d  and  t h e  G u a r a n t e e d  Price e x c e e d e d  
t h e  M a r k e t  Price." A p p l i c a t i o n  o f  Great P l a i n s  f o r  Pr ice  
G u a r a n t e e s  u n d e r  t h e  E n e r g y  S e c u r i t y  A c t  ( A p p l i c a t i o n )  p. 1 0 ,  
S e p t e m b e r  1 3 ,  1983.  A t  i t s  b o a r d  m e e t i n g  o n  October 2 1 ,  1 9 8 3 ,  
t h e  C o r p o r a t i o n  d e c l i n e d  t o  c o n s i d e r  t h e  P ro jec t ' s  a p p l i c a t i o n  
for  pr ice  g u a r a n t e e s  u n t i l  t h e  Project  s p o n s o r s  o b t a i n e d  c o n -  
g r e s s i o n a l  a p p r o v a l  f o r  b o t h  ( 1 )  t h e  c o n v e r t i n g  o f  u n s p e n t  
l o a n  g u a r a n t e e s  i n t o  pr ice  g u a r a n t e e s  and  ( 2 )  new t a x  c r e d i t s .  
T h i s ,  h o w e v e r ,  was i m p l i c i t l y  o v e r t u r n e d  a t  t h e  Board's 
December 1 ,  1983 ,  m e e t i n g ,  when t h e  Board  a p p r o v e d  a new com- 
p e t i t i v e  s o l i c i t a t i o n  f o r  coal g a s i f i c a t i o n  t h a t  seemed to  be 
t a r g e t e d  t o  t h e  Great P l a i n s  Pro jec t .  

S p e c i f i c  Q u e s t i o n s  

With  t h i s  i n f o r m a t i o n  as b a c k g r o u n d ,  w e  now t u r n  t o  t h e  
s p e c i f i c  q u e s t i o n s  t h a t  you  p o s e d .  I n  so d o i n g ,  we n o t e  t h a t  
we h a v e  not o b t a i n e d  t h e  f o r m a l  views of t h e  C o r p o r a t i o n ,  
E n e r g y  or t h e  Project s p o n s o r  on  t h e s e  issues .  

1 .  To  w h a t  e x t e n t  would t h e  g r a n t  of 
a s s i s t a n c e  by t h e  C o r p o r a t i o n  t o  t h e  Great 
P l a i n s  Project r e s u l t  i n  a t r a n s f e r  o f  a l l  or 
"par t  of t h e  program" a u t h o r i z e d  b y  t h e  
N o n n u c l e a r  A c t ?  

I n  y o u r  l e t t e r s  of September 20 and  December 1 ,  1 9 8 3 ,  
t h i s  q u e s t i o n  is a s k e d  i n  t h e  c o n t e x t  of ( 1 )  G A O ' s  l ega l  
o p i n i o n  B-202463, March 2 4 ,  1 9 8 1 ,  t o  t h e  C h a i r m a n ,  House 
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Committee on Science and Technology; ( 2 )  the proscription in 
Pub. L. No. 97-100, supra, against Energy's transferring to 
the Corporation demonstration projects for which Energy pro- 
vided financial assistance pursuant to the Nonnuclear Act from 
the Energy Security Reserve; and ( 3 )  the restriction on inter- 
agency transfer of Energy's responsibilities for loan guaran- 
tees under subsection 19(q) of the Nonnuclear Act, 4 2  U.S.C. 
5 5 9 1 9 ( q )  (Supp. IV 1 9 8 0 ) .  

Prior GAO Opinion 

In GAO opinion €3-202463, March 2 4 ,  1981,  to the Chairman, 
House Committee on Science and Technology, we stated that 
Energy must have authority to transfer its responsibilities, 
and the Corporation must have authority to assume transferred 
responsibilities associated with synthetic fuels demonstration 
projects before a transfer can be legally made. We also 
stated that, in general, Energy does have authority to assign 
to other executive agencies, with their consent, specific 
programs or projects in energy research and development as 
appropriate, including the transfer of related Energy funds. 
However, we concluded that the status and relationship of the 
Corporation to the Federal Government required that the trans- 
fer of Energy synthetic fuels commercial demonstration pro- 
jects to the Corporation be accomplished by legislation, 
because the Corporation lacked authority to assume the 
transferred responsibilities. 

Nevertheless, we also concluded that the major transition 
issues had been addressed and guidelines statutorily estab- 
lished for transferring to the Corporation projects receiving 
financial assistance from Znergy pursuant to the Nonnuclear 
Act out of appropriations from the Energy Security Reserve. 
Great Plains would have fallen into this category. Our 
opinion, dated March 24, 1981,  was based upon the transfer 
language contained in the Supplemental Appropriations and 
riescission Act, 1980, supra, 9 4  Stat. at 881, which had become 
law on July 8, 1980.  However, subsequent t o  our opinion, the 
proscription contained in the Department of the Interior and 
Related Agencies Appropriations Act for Fiscal Year 1982, 
Pub. L. No. 97-100, 95  Stat. 1391,  1407,  became law on 
December 23, 1981, rendering the language in the Supplemental 
Appropriations and Rescission Act, 1980, supra, inapplicable 
to that category of projects. Consequently, our opinion today 
with respect to that category of projects would be different. 

Therefore, if approval of the Great Plains' application 
to the Corporation for price guarantees would constitute a 
transfer of Energy responsibilities to the Corporation, it 
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would be without legal authority in the absence of other 
enabling legislation. Your letters are in accord with this 
position. In addition, you stress transfer constraints in 
both Pub, L. NO. 97-100, supra, and the Nonnuclear Act, 
supra. However, as discussed more fully below, we do not find 
that it would constitute a transfer if the Corporation pro- 
vides price supports under its own independent statutory 
authority without assuming any of Energy's responsibilities 
under Energy's financial assistance agreement with Great 
Plains. 

Proscription of Pub. L. No. 97-100 

In your letter of December 7 ,  1983,  you state that Pub. 
L. No. 97-100 supra, specifically bars the transfer to the 
Corporation of any Nonnuclear Act project like Great Plains. 
Consequently, you find it difficult to understand how the Cor- 
poration legally may provide financial assistance to Great 
Plains. It is your understanding that such assistance would 
violate the directives of Congress that Great Plains remain 
under Energy's jurisdiction. In addition, you argue that pro- 
jects funded under the Nonnuclear Act should receive price 
supports only when previously authorized by enactment of 
specific legislation, citing 4 2  U.S.C. 5 5906(c)(6). You 
therefore conclude that provision of price supports to Great 
Plains would violate that intent. 

We agree that Pub. L. No. 97-100, supra, proscribes the 
transfer from Energy to the Corporation of responsibility for 
administration of financial assistance previously provided 
under the Nonnuclear Act, supra, to projects like Great 
Plains. However, the providing of additional financial 
assistance to Great Plains by the Corporation would not con- 
stitute a transfer of the portion of the project funded under 
the Nonnuclear Act. In other words, administration of the 
loan guarantees awarded under Energy's authority will continue 
to be carried out by Energy whether or not additional assist- 
ance in the form of price supports is provided by the 
Corporation. 

The relevant portion of Pub. L. No. 97-100 states: 

"The provisions in the next to last paragraph 
under this head [Department of Energy, Alterna- 
tive Fuels Production] in the Supplemental 
Appropriations and Rescission Act, 1980 (Public 
Law 96-304 ) ,  regarding transfer of projects 
to the Synthetic Fuel Corporation from the 
Department of Energy shall not apply to any 
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demonstration projects authorized pursuant to 
the Federal Nonnuclear Energy Research and 
Development Act, as amended (Public Law 
93-577)." Department of Interior and Rela t ed  
Agencies Appropriations Act for Fiscal Year 
1982, Pub. L. No. 97-100, approved December 23, 
1981, 95 Stat. 1391, 1407.  

The legislative history of the provision indicates that 
it was specifically targeted at the Great Plains Project. The 
Senate Committee on Appropriations reported: 

"The Committee has recommended bill language 
which clarifies that the transfer provisions 
* * * shall not apply to demonstration projects 
authorized bv Public Law 93-577.  such as the 
Great Plainsz Coal Gasification Project. '' 
Rep. No, 166, 97th Cong., 1st Sess. 6 1  ( 1 9 8 1 ) .  

Si 

(Emphasis added. ) 

And the Conference report indicated: 

"The managers on the part of the House will 
offer a motion to recede and concur in the 
amendment of the Senate which provides that the 
Great Plains Gasification Project remain under 
the jurisdiction of the Department of Energy 
and not be transferred to the Synthetic Fuels 
Corporation." Y.R. Rep. No. 315, 97th Cong., 
1st Sess. 25 (1981). (Emphasis added.) 

The effect of Pub. L. No. 97-100, supra, was to restore 
the staJus of Great Plains to what it was before the passage 
of the Supplemental Appropriations and Rescission Act, 1980, 
Pub. L.-No. 96-304, approved July 8, 1980,  94 Stat. 857,  881. 
To understand what Congress prevented by enacting this portion 
of Pub. L. No. 97-100,  one must, therefore, look to the rele- 
vant language of the Supplemental Appropriations and iiescis- 
sion Act, 1980, supra, that had been rendered inapplicable to 
Great Plains. That language states: 

"Upon the establishment of a 'United States 
Synthetic Fuels Corporation' (the Corporation) 
projects or actions initiated by the Department 
of Energy with appropriations under this head 
[Department of Energy, Alternative Fuels P r o -  
duction] shall transfer to the Corporation upon 
a Presidential determination that the Corpora- 
tion is fully operational and upon a majority 
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v o t e  of t h e  Board of Directors of the Corpora-  
t i o n ,  e x c e p t  t h a t  funds  o b l i g a t e d  f o r  f e a s i b i l -  
i t y  s t u d i e s ,  c o o p e r a t i v e  a g r e e m e n t s ,  program 
management, and p r o j e c t s  which d o  n o t  meet t h e  
d e f i n i t i o n s  o f  e l i g i b i l i t y  f o r  fund ing  a s  
s y n t h e t i c  f u e l s  p r o j e c t s  i n  t h e  C o r p o r a t i o n  
s h a l l  remain w i t h  t h e  a e p a r t m e n t  of Energy: 
P r o v i d e d ,  T h a t  ( 1 )  p r o j e c t s  meet ing  t h e  e l i g i -  
b i l i t y  c r i t e r i a  for  f u n d i n g  by t h e  C o r p o r a t i o n  
f o r  which f u n d i n g  h a s  been o b l i g a t e d  o r  commit- 
t e d  by t h e  Department  o f  Energy  may be adop ted  
by t h e  C o r p o r a t i o n  a s  i f  t h e y  had  been  e n t e r e d  
i n t o  by t h e  C o r p o r a t i o n  (for t h e  p u r p o s e s  of 
s u c h  t r a n s f e r s  o n l y ,  t h e  C o r p o r a t i o n  s h a l l  
a d o p t  t h e  t e r m s  of s u c h  p r o j e c t s ,  e s t a b l i s h e d  
by t h e  Depar tment  of Energy ,  u s i n g  t h e  a u t h o r i -  
t i e s  of t h e  Department  o f  Energy  r e g a r d l e s s  of 
whe the r  t h e  C o r p o r a t i o n  would o t h e r w i s e  have  
a u t h o r i t y  t o  d o  so); and ( 2 )  a c c e p t e d  p r o p o s a l s  
f o r  l o a n  g u a r a n t e e s ,  p r ice  s u p p o r t s ,  and /o r  
p u r c h a s e  commitments €or which f i n a n c i a l  
a s s i s t a n c e  is  n o t  p r o v i d e d  by  t h e  Department  of 
Energy s h a l l  b e  c o n s i d e r e d  a s  r e s p o n s e s  t o  a 
s o l i c i t a t i o n  o f  t h e  C o r p o r a t i o n  to  t h e  e x t e n t  
t h e y  meet t h e  e l i g i b i l i t y  c r i t e r i a  for  f u n d i n g  
by t h e  C o r p o r a t i o n .  

"Unexpended b a l a n c e s  o f  f u n d s  o b l i g a t e d  f o r  
projects s h a l l  t r a n s f e r  t o  t h e  C o r p o r a t i o n  to  
t h e  e x t e n t  s u c h  p r o j e c t s  and a c t i v i t i e s  a r e  
t r a n s f e r r e d  to  t h e  C o r p o r a t i o n  a s  p r o v i d e d  
h e r e  i n .  I' 

Under t h i s  p r o v i s i o n ,  t h e  t r a n s f e r  o f  r e s p o n s i b i l i t y  f o r  
a g i v e n  p r o j e c t  would i n v o l v e  a role s u b s t i t u t i o n ,  w h e r e  t h e  
C o r p o r a t i o n  would assume E n e r g y ' s  t o t a l  r e s p o n s i b i l i t i e s  w i t h  
r e s p e c t  t o  f u n d i n g  Energy  had p r o v i d e d  t o  p r o j e c t s  from t h e  
Energy S e c u r i t y  Rese rve .  The Corporation would a d o p t  all 
terms of t h e  a g r e e m e n t s ,  i n c l u d i n g  t h o s e  t h a t  o n  i t s  own 
a u t h o r i t y  t h e  C o r p o r a t i o n  would n o t  be  a b l e  t o  make. T h e  sub-  
s t i t u t i o n  would a l s o  i n c l u d e  t r a n s f e r r i n g  t h e  b a l a n c e  o f  unex-  
pended f u n d s  o b l i g a t e d  f o r  f i n a n c i a l  a s s i s t a n c e  p r o v i d e d  t o  
t h e  p r o j e c t .  

Enactment  o f  Pub. L. No. 97-100,  supra,  p r e v e n t e d  t h e  
i m p l e m e n t a t i o n  o f  these t r a n s f e r  p r o v i s i o n s  of t h e  Supplemen- 
t a l  A p p r o p r i a t i o n s  a n d  R e s c i s s i o n  A c t ,  1980 ,  w i t h  r e s p e c t  t o  
Great P l a i n s .  Under t h e  a n a l y s i s  i n  GAO o p i n i o n  B-202463, 
March 2 4 ,  1981, t h e  C o r p o r a t i o n  was c o n s e q u e n t l y  b a r r e d  from 
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accepting any of Energy's responsibilities with respect to the 
financial assistance Energy had provided Great Plains in the 
absence of legislation providing such authority. 

However, enactment of Pub. L. No. 97-100, supra, did not 
enjoin the implementation of any other statutes. In particu- 
lar, it did not affect the Corporation's own authorities under 
the Energy Security Act, supra. The Corporation is authorized 
under the Energy Security Act to enter into price guarantee 
agreements. 42 U.S.C. § 8734 (Supp. IV 1980). This authority 
of the Corporation is completely independent of Energy's price 
and loan guarantee authority under the Nonnuclear Act. In 
addition, the Corporation does not require further specific 
authorization or further appropriations from the Congress to 
exercise its price guarantee authority. 

Moreover, the Energy Security Act contemplates that there 
may be instances where an applicant for Corporation financial 
assistance is already or will be receiving assistance from 
other governmental entities. In a situation like Great 
Plains, which has already received substantial loan guarantees 
from Energy, the Corporation in evaluating the sponsor's need 
for price guarantees is required to take into account this 
financial assistance that has been or will be provided by 
other Federal or State sources. 4 2  U.S.C. S 8731(t) (Supp. 
IV 1980). Other provisions of the Energy Security Act also 
provide guidance to the Corporation in considering the special 
circumstances of the Great Plains application, such as the 
criteria for award of a combination of two or more forms of 
financial assistance for a single synthetic fuels project. 
42 U.S.C. S 8 7 3 1 ( 0 )  (Supp. IV 1 9 8 0 ) .  But the important thing 
to note here is that the Corporation can independently provide 
assistance under the Energy Security Act to a project also 
assisted by Energy under the Nonnuclear Act without there 
being a transfer involved. 

Similarly, no provision of the Nonnuclear Act prohibits a 
project from receiving funding from other Federal sources. In 
fact, Energy's regulations implementing its loan guarantee 
program under the Nonnuclear Act, provided in part: 

"Nothing in this regulation shall be interpre- 
ted to deny or limit the borrower's right to 
seek and obtain other Federal financial assis- 
tance." 10 C.F.R.  5 796.57 ( 1 9 8 2 ) .  

Hence, we see no legislative constraints against a project 
receiving financial assistance from two separate entities as 
long as the awards are independent and provided under each 
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organization's statutory authority. Therefore, the Great 
Plains sponsor may seek additional assistance from the 
Corporation. 

It appears that the Project sponsor is seeking the price 
supports from the Corporation rather than Energy because the 
Corporation has both the authority and funding to grant such 
assistance without further congressional approval. At pre- 
sent, an applicant to Energy for price guarantees under the 
Nonnuclear Act must obtain both a specific authorization, 
4 2  U.S.C. S 5 9 0 6 ( c ) ( 6 )  ( 1 9 7 6 ) ,  and an appropriation4/ - before 
such an award can be made. 

If, in fact, an award of price guarantees were nade by 
the Corporation to Great Plains under the Energy Security Act, 
it would not be a violation of the Nonnuclear Act, since the 
Corporation is not subject to that Act. Moreover, RO transfer 
from Energy to the Corporation will have taken place in viola- 
tion of Pub. L. No. 97-100, supra, as long as the Corporation 
in its price guarantee agreement with the sponsors of Great 
Plains does not assume any of Energy's responsibilities from 
Energy's loan guarantee agreement with Great Plains. After 
reviewing the sponsor's pending application before the Corpo- 
ration, we do not find that the Corporation would assume any 
of Energy's responsibilities from Energy's loan guarantee 
agreement with Great Plains. (Some of the specifics of the 
sponsor's application will be discussed in some detail below.) 
However, the Corporation should be careful that the Project 
does not receive unnecessary or excessive assistance as a 
consequence of dual funding sources. 

- 4/ The following language has been included i n  recent 
appropriation acts: 

"None of the funds made available to the 
Department of Energy under this Act shall 
be used to implement or finance authorized 
price support or loan guarantee programs 
unless specific provision is made for such 
programs in an appropriations Act. I' 

Department of the Interior and Related Agencies Appropria- 
tions Act for Fiscal Year 1984, Pub. L. No. 98-146, ap- 
proved November 2, 1983,  97 Stat. 919,  944;  Department of 
the Interior and Related Agencies Appropriations Act for 
Fiscal Year 1983,  Pub. L. No. 97-394, approved 
December 30, 1982, 96  Stat. 1966,  1987. 
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N o n n u c l e a r  A c t  R e s t r i c t i o n  

S e c t i o n  19 of t h e  N o n n u c l e a r  A c t  is a n  a d d i t i ' o n a l  bas i s  
r e f e r r e d  to  i n  y o u r  l e t t e r  for  q u e s t i o n i n g  w h e t h e r  a n  improper 
t r a n s f e r  of E n e r g y ' s  N o n n u c l e a r  program w o u l d  t a k e  place i f  
t h e  C o r p o r a t i o n  p r o v i d e s  p r i c e  g u a r a n t e e  a s s i s t a n c e  t o  Great 
P l a i n s .  

S u b s e c t i o n  1 9 ( q )  o f  t h e  N o n n u c l e a r  A c t ,  as amended,  
4 2  U . S . C .  5 5 9 1 9 ( q )  (Supp. I V  1 9 8 0 ) ,  c o n t a i n s  t h e  f o l l o w i n g  
r e s t r i c t i o n :  

"No p a r t  o f  t h e  program a u t h o r i z e d  b y  t h i s  sec- 
t i o n  s h a l l  be t r a n s f e r r e d  t o  a n y  o t h e r  a g e n c y  
o r  a u t h o r i t y ,  e x c e p t  p u r s u a n t  t o  Act of Con- 
g r e s s  e n a c t e d  a f t e r  ' F e b r u a r y  25 ,  1978, ' '  

The  p r o g r a m  a u t h o r i z e d  b y  s e c t i o n  19 of t h e  N o n n u c l e a r  A c t  is 
t h a t  o f  l o a n  g u a r a n t e e s  and  commitment  t o  make l o a n  g u a r a n t e e s  
for a l t e r n a t i v e  f u e l  d e m o n s t r a t i o n  f a c i l i t i e s .  I t  was pur -  
s u a n t  t o  t h i s  a u t h o r i t y  t h a t  E n e r g y  p r o v i d e d  t h e  l o a n  g u a r a n -  
tee t o  G r e a t  P l a i n s .  

T h e  l e g i s l a t i v e  h i s t o r y  s h e d s  l i t t l e  l i g h t  o n  t h e  
i n t e n d e d  mean ing  o f  t h e  word " t r a n s f e r r e d . "  N e v e r t h e l e s s ,  t h e  
most c r i t i c a l l y  o p e r a t i v e  w o r d s  a r e  "no  p a r t  of t h e  program." 
S e c t i o n  19 c o n t a i n s  some 25 s u b s e c t i o n s  or p a r t s  o f  t h e  l o a n  
g u a r a n t e e  program f o r  a l t e r n a t i v e  f u e l  d e m o n s t r a t i o n  f a c i l i -  
t ies  t h a t  is a d m i n i s t e r e d  by  Energy .  We v i e w  t h e  r e s t r i c t i o n  
a s  l i m i t i n g  E n e r g y ' s  r i g h t  t o  d e l e g a t e  or a s s i g n  a n y  s e g m e n t  
o f  t h e  l o a n  g u a r a n t e e  process to  a n o t h e r  a g e n c y .  

The  S y n t h e t i c  F u e l s  C o r p o r a t i o n  was n o t  c r e a t e d  u n t i l  
J u n e  30 ,  1980 ,  more t h a n  2 y e a r s  a f t e r  t h e  e n a c t m e n t  o f  s u b -  
s e c t i o n  1 9 ( q )  of t h e  N o n n u c l e a r  A c t .  S e c t i o n  19 was a n  amend- 
ment  to  t h e  N o n n u c l e a r  A c t  a n d  was e n a c t e d  i n  1978 as p a r t  of 
t h e  D e p a r t m e n t  of E n e r g y  A c t  of 1 9 7 8 - - C i v i l i a n  A p p l i c a t i o n s ,  
Pub.  L. N o .  95-238, a p p r o v e d  F e b r u a r y  25 ,  1 9 7 8 ,  9 2  S t a t .  4 7 ,  
61. A t  t h a t  time, t h e r e  was no  d i v i s i o n  o f  t h e  a l t e r n a t i v e  
f u e l s  program among d i f f e r e n t  a g e n c i e s ,  w h i c h  l a t e r  g a v e  r ise 
t o  t h e  project  t r a n s f e r  p r o v i s i o n s .  

On t h e  o t h e r  h a n d ,  i n  1978 E n e r g y  had  o t h e r  a u t h o r i t y  
w h i c h  may h a v e  c a u s e d  c o n c e r n .  A s  w e  i n d i c a t e d  i n  €3-202463, 
supra ,  s u b s e c t i o n  104(i) of t h e  E n e r g y  R e o r g a n i z a t i o n  Act o f  
1974 ,  as amended,  42 U.S.C. S 5 8 1 4 ( i )  ( 1 9 7 6 ) ,  p r o v i d e s :  

" I n  t h e  e x e r c i s e  o f  h i s  r e s p o n s i b i l i t i e s  * * * 
[ t h e  S e c r e t a r y  of E n e r g y ]  s h a l l  u t i l i z e ,  w i t h  
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t h e i r  c o n s e n t ,  to  t h e  f u l l e s t  e x t e n t  h e  de te r -  
mines a d v i s a b l e  t h e  t e c h n i c a l  and management 
c a p a b i l i t i e s  o f  o t h e r  e x e c u t i v e  a g e n c i e s  hav ing  
f a c i l i t i e s ,  p e r s o n n e l ,  or o the r  resources which  
can  ass is t  o r  a d v a n t a g e o u s l y  be expanded t o  
assist  i n  c a r r y i n g  o u t  such  r e s p o n s i b i l i t i e s .  
T h e  [ S e c r e t a r y ]  s h a l l  c o n s u l t  w i t h  t h e  head of 
e a c h  agency  w i t h  r e s p e c t  t o  s u c h  f a c i l i t i e s ,  
p e r s o n n e l ,  o r  o t h e r  resources, and may a s s i g n ,  
w i t h  t h e i r  c o n s e n t ,  s p e c i f i c  programs o r  pro-  
j ec t s  i n  e n e r g y  r e s e a r c h  and development  a s  
a w r o D r i a t e .  I n  makincr such  a s s i a n m e n t s  under  -. - 

tkls g u b s e c t i o n ,  t h e  hGad of e a c h d s u c h  agency 
s h a l l  i n s u r e  t h a t - -  

" ( 1 )  s u c h  a s s i g n m e n t s  s h a l l  be i n  a d d i -  
t i o n  to  and n o t  d e t r a c t  from t h e  b a s i c  
m i s s i o n  r e s p o n s i b i l i t i e s  of t h e  agency ,  
and 

" ( 2 )  such  a s s i g n m e n t s  s h a l l  be c a r r i e d  
o u t  unde r  s u c h  g u i d a n c e  a s  t h e  [ S e c r e t a r y ]  
deems a p p r o p r i a t e . "  (Emphasis  added . )  

I n  a d d i t i o n ,  t h e  l o a n  g u a r a n t e e  program was a n  e s p e c i a l l y  
c o n t r o v e r s i a l  program t h a t  was added to  t h e  Nonnuclear  A c t  
o n l y  a f t e r  a number of y e a r s  of p r o t r a c t e d  c o n g r e s s i o n a l  d i s -  
c u s s i o n  and d e b a t e .  C o n s e q u e n t l y ,  g r e a t e r  c o n g r e s s i o n a l  con- 
t rols  on  t h e  t r a n s f e r  of t h i s  program t o  o t h e r  a g e n c i e s  may 
have  been d e s i r e d  t o  f a c i l i t a t e  more e f f e c t i v e  c o n g r e s s i o n a l  
o v e r s i g h t .  

T h e r e f o r e ,  i n  g e n e r a l ,  t h e  S e c r e t a r y  o f  Energy  h a s  
a u t h o r i t y  t o  a s s i g n  t o  o the r  e x e c u t i v e  a g e n c i e s ,  w i t h  t h e i r  
c o n s e n t ,  s p e c i f i c  programs or  pro jec ts  i n  e n e r g y  r e s e a r c h  and 
development  as a p p r o p r i a t e .  We b e l i e v e  t h a t  s u b s e c t i o n  1 9 ( q )  
was e n a c t e d  a s  a r e s t r a i n t  on t h i s  g e n e r a l  a u t h o r i t y  o f  Energy  
fo r  a p a r t i c u l a r l y  c o n t r o v e r s i a l  program, and t h a t  "no p a r t  of 
t h e  program" r e f e r s  t o  t h e  25 s u b s e c t i o n s  i n  s e c t i o n  1 9 ,  which 
c o n s t i t u t e  segmen t s  of t h e  loan g u a r a n t e e  p r o c e s s .  

W e  note t h a t  a t  t h e  same t i m e  i t  is s e e k i n g  p r i c e  gua ran -  
tees  from t h e  C o r p o r a t i o n ,  Great P l a i n s  is a s k i n g  Energy t o  
r e d e f i n e  t h e  I n - S e r v i c e  Date  of t h e  Project t o  t h e  d a t e  on 
which t h e  p l a n t  h a s  produced  a f i x e d  amount of s y n t h e t i c  
n a t u r a l  g a s  d u r i n g  a s p e c i f i c  p e r i o d  of time. A p p l i c a t i o n ,  
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Appendix A ,  a t  p. 3 . 5 /  I n  addi t ion ,  the sponsor expects t h a t  
the  loan guarantee provis ions w i l l  be amended "as  necessary to  
coordinate them w i t h  t h e  requested a s s i s t ance  from the Corpo- 
r a t i o n . "  Application, Appendix A ,  a t  p. 4 .  The loan guaran- 
t ee  agreement permits amendment i f  i n s t i t u t e d  by a "wr i t ten  
document executed by Borrower and the Secretary."  Loan 
Guarantee Agreement, Contract N o .  DE-FM01-82FZ55014, 
A r t i c l e  8, sec t ion  8 .06 ,  p .  3 8 .  

The modif icat ions to  the  loan guarantee agreement sought 
by the Pro jec t  sponsor, however, appear t o  be an attempt t o  
i n t e g r a t e  the t w o  forms of a s s i s t ance  r a t h e r  than t o  have the 
proposed Corporation agreement supplant t h e  loan guarantee 
award o r  assume any p a r t  of Energy's loan guarantee program. 

I f  p r i c e  guarantees a r e  awarded, Energy would remain 
responsible  fo r  t h e  loan guarantee program; any modifications 
would be pr imar i ly  t o  avoid dupl ica t ion  of e f for t .  However, 
Energy  m u s t  r e t a i n  f u l l  j u r i s d i c t i o n  and cont ro l  of t h e  loan 
guarantee award. Moreover, the  loan guarantee agreement m u s t  
continue t o  meet t h e  c r i t e r i a  es tab l i shed  by the  Nonnuclear 
Act, supra.  

After  reviewing t h e  sponsor 's  pending appl ica t ion  before 
t h e  Corporation, w e  do not f i n d  t h a t  the Corporation would 
assume any p a r t  of Energy's r o l e  under E n e r g y ' s  loan guarantee 
program i f  t h e  Corporation awards p r i c e  guarantees t o  the Pro- 
j e c t .  Consequently, w e  do not foresee any v i o l a t i o n  of s u b -  
sec t ion  19(q) of the Nonnuclear Act, supra.  

Our  conclusion w i t h  respec t  to quest ion 1 ,  t he re fo re ,  is 
t h a t  a g ran t  of p r i c e  guarantee a s s i s t ance  by the  Corporation 
t o  the  Great P l a ins  P ro jec t  based upon t h e  sponsor ' s  present  
app l i ca t ion  would n o t  appear t o  resul t  i n  a t r a n s f e r  of a l l  o r  
"pa r t  of t h e  program" authorized by the Nonnuclear Act. 

2.  Should it  be determined t h a t  the  Cor- 
pora t ion  can l e g a l l y  provide a s s i s t ance  t o  
Great P la ins  w h i l e  the  p r o j e c t  remains u n d e r  

- 5/ O u r  ana lys i s  and c i t a t i o n s  a r e  based on t h e  Publ ic  Infor- 
mation Copy of t h e  Application of Great P l a ins  fo r  Pr ice  
Guarantees u n d e r  t h e  Ene rgy  S e c u r i t y  Act (Applicat ion)  
(September 13 ,  1 9 8 3 ) .  W e  have been informally advised by 
t h e  Corporation t h a t  i t  does not d i f f e r  i n  any mater ia l  
r e spec t  from t h e  a c t u a l  app l i ca t ion  for purposes of t h e  
issues presented here. 
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Energy supervision, and should the Corporation 
determine that it is appropriate to provide 
price guarantee assistance, how will such 
assistance be treated for purposes of determin- 
ing the Corporation's remaining obligational 
authority? 

Your question seems to have been prompted by the manner 
in which the sponsor of Great Plains has described the amount 
of requested assistance in its application for price guaran- 
tees from the Corporation, and a consequent concern that the 
sponsor is requesting a "rollover" of Nonnuclear Act loan 
guarantee monies provided to Great Plains by Energy into 
Energy Security Act price guarantees requested from the Corpo- 
ration. The Project sponsor has stated in its application 
that it requests price guarantees "only to the extent that ( a )  
the loan guarantee commitment [from Energy] had not been used 
or the guaranteed debt had been repaid and (b) the 'Market 
Price ' was less than the 'Guaranteed Price . I' Application, 
supra, at 10.  Whatever may have been the reason for the spon- 
sor's phrasing its assistance request in this manner, we 
conclude that the Corporation cannot legally provide fo r  
dollar-for-dollar convertibility of Energy's loan guarantee 
assistance into Corporation price guarantee assistance without 
impact on the Corporation's obligational ceiling. The  esti- 
mated maximum potential liability of the Corporation under a 
price guarantee agreement with Great Plains' sponsor must be 
charged against the Corporation's obligational ceiling as of 
the date of the agreement. 

As you know, section 1 5 2  of the Energy Security Act, 
4 2  U.S.C. 5 8 7 5 2  (Supp. IV 1 9 8 0 ) ,  sets forth a ceiling on the 
total amount of the Corporation's obligational authority and 
also specifies how assistance agreements are to be valued for 
purposes of charges against the ceiling. Price guarantees 
must be valued by the Corporation as of the date of each con- 
tract, based upon the Corporation's estimate of its maximum 
potential liability. T h i s  maximum amount of Corporation 
liability must be specified in dollars in the contract. 
4 2  U.S.C. 8731(k)(1) (Supp. IV 1980). Thus while a project 
sponsor may describe the amount of requested aid however it 
chooses, the Corporation must convert this amount into 
dollars. The maximum amount of Corporation liability under 
the Great Plains application would appear to us to be equiva- 
lent to the total dollar amount of loan guarantee assistance 
provided to the Project by Energy, whether or not used, or 
$2.02 billion. This in the first instance, however, would be 
a matter for Corporation determination, and would be the 
amount to be charged against the Corporation's obligational 
ceiling. 
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It would be impossible to sequentially convert Energy's 
loan guarantee award to Great Plains into an equivalent price 
guarantee commitment dollar-for-dollar without an impact on 
the Corporation's obligational ceiling. Energy had and used 
in its Great Plains award three to one leverage authority 
under its Nonnuclear loan guarantee program. - See, Department 
of the Interior and Related Agencies Appropriations Act for 
Fiscal Year 1980, supra, 93 Stat. at 970-971; H.J. Res. 610 
?laking Continuing Appropriations for Fiscal Year 1981,  supra, 
94 Stat. at 1358. Therefore, while Energy awarded $2.02 
billion in loan guarantees to Great Plains, only one-third of 
that amount is in the default reserve. Whether any portion of 
Energy's Great Plains default reserve may eventually be 
returned to the Energy Security Reserve will be based upon the 
provisions under which the monies were appropriated in the two 
statutes cited immediately above. In any event, if these 
monies were returned to the Energy Security Reserve, they 
would not be earmarked in any way for assistance to Great 
Plains. The impact on the Corporation's obligational ceiling 
of Energy's loan guarantee assistance to Great Plains would 
continue to be governed by subsection 152(a)(2)(5) of the 
Energy Security Act, 4 2  U . S . C .  S 8752(a)(2)(B) (Supp. IV 
1980). 

Accordingly, if the Corporation determines that it is 
appropriate to award price guarantees to the Great Plains Pro- 
ject, it must charge the dollar amount estimated to be its 
maximum potential liability under such an award against its 
obligational ceiling at the time of the award of the 
ass is tance. 

3. iilhat provisions in the financial 
agreement between the Departnent of Energy and 
Great Plains Associates are or may be incompat- 
ible with the terms of the assistance sought 
from the Corporation? 

If both Energy and the Corporation provide assistance to 
the Great Plains Project, there are some potential problems. 
However, since the specifics of any possible Corporation 
assistance agreement have not been determined, we are only in 
a position to mention some areas of concern. 

First, subsection 131(j)(l)(B) of the Energy Security 
Act, 42 U.S.C. S 8731(j)(l)(B) (Supp. IV 1 9 8 0 ) ,  prohibits the 
Corporation from providing to any one person (including such 
person's affiliates and subsidiaries), either directly or 
indirectly, an aggregate amount of financial assistance at any 
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one time in excess of 15 percent of the Corporation's total 
obligational authority. Since one or more of the partners of 
Great Plains Associates may be involved in other projects 
already funded or under consideration for funding by the Cor- 
poration, the Corporation should be cognizant of each part- 
ner's share in Great Plains for purposes of this 1 5  percent 
limitation on funding for any one person. 

Second, in reviewing Great Plains' application for 
assistance, the Corporation should consider the extent to 
which the obligational authority of the Corporation is already 
at risk for the Project. While we recognize that Energy's 
award to the Project under the Nonnuclear Act is separate and 
distinct from any assistance the Corporation may offer, the 
Corporation's obligational ceiling may be affected if there 
is a default in the loan agreement. Under subsection 
152(a)(2)(B) of the Energy Security Act, 42 U.S.C. 
S 8752(a)(2)(B) (Supp. IV 19801, sums obligated from the 
Energy Security Reserve by Energy under the Nonnuclear Act 
(up to a maximum of $2,208,000,000) are subtracted from the 
Corporation's total obligational authority. 

The monies that Energy has committed to the loan guaran- 
tee default reserve for the Great Plains Project have not yet 
been recorded as obligations. No obligation would be recorded 
until there is a default. However, to the extent that the 
loan is outstanding, a portion of the Corporation's obliga- 
tional authority remains at risk. In view of this potential 
charge against the Corporation's obligational ceiling as a 
consequence of financial assistance previously provided to the 
Great Plains Project by Energy, the Corporation, in its dis- 
cretion and as a matter of policy, would be justified in 
applying the stricter standard of review usually reserved for 
applications for multiple forms of assistance. Under this 
standard, the Corporation would award price guarantees to 
Great Plains only after determining that the Project's viabil- 
ity is threatened without further assistance. 42 U.S.C. 
5 8731(0) (Supp. IV 1980). 

In summary, we believe it may be possible for the Corpo- 
ration to draft a price guarantee agreement with Great Plains 
Associates that would be compatible with Energy's loan guaran- 
tee agreement for the Project. However, the Corporation must 
carefully structure its agreement to avoid conflict with 
Energy's supervision of its loan guarantee agreement. Since 
Energy and the Corporation already share technical information 
on assisted projects, we believe a coordinated effort might be 
accomplished. However, Energy and the Corporation must retain 
jurisdiction over their respective agreements for financial 
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a s s i s t a n c e ,  which  may i n v o l v e  some d u p l i c a t i o n  of e f f o r t .  I n  
a d d i t i o n ,  a l t h o u g h  i t  may be poss ib le  f o r  t h e  C o r p o r a t i o n  t o  
p r o v i d e  t h e  P r o j e c t  w i t h  price g u a r a n t e e s ,  t h e  C o r p o r a t i o n  
m i g h t  well c o n s i d e r  whe the r  t h e  Project ' s  v i a b i l i t y  is 
t h r e a t e n e d  w i t h o u t  s u c h  f u r t h e r  a s s i s t a n c e .  

As ar ranged  w i t h  y o u r  o f f i c e ,  u n l e s s  you p u b l i c l y  
a n n o u n c e  i t s  c o n t e n t s  e a r l i e r ,  we p l an  no  f u r t h e r  d i s t r i b u t i o n  
of t h i s  l e t t e r  u n t i l  30 d a y s  from t h e  d a t e  i t  is i s s u e d .  

S i n c e r e l y  yours, 
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UNITED STATES GOVERNMENT GENERAL A C C 0 U " G  OFFICE 

January 27, 1984 

FROM S e n i o r  Attorney - d icha rd  Spr inge r  f. + 
SUBJECT: h e l e a s a b i l i t y  of 3-2G2463, January 19, 1984, l e t t e r  opinion t o  

Congressman Ton Corcoran, aubcommittee on F o s s i l  and 3yr the t i . c  
Fue ls ,  %use Committee on Energy and Comrr,erce, and a s s o c i a t e d  
o p i n i c n s  - a-2C2463-G.i,i, 

After hear ing t h a t  Congressman Corcoran had made a press release on 
t h e  above opinic ,n ,  I te lephoned Ms. Linda  5 t u n t t  (226-2400), Associate  bXnority 
Counsel, dubcorn i t t ee  on F c s s i l  and s y n t h e t i c  Fuels ,  House Committee on Energy 
and Commerce, cn Friday,  January 27, ks. S tun tz  v e r i f i e d  t h a t  the  icngressman 
had issued a p res s  r e l e a s e  on t h e  above @pinion,  and had d i s t r i b u t e d  copies  of 
t h e  opinion a t  subcmmit tee  hear ings he ld  on dednesday, January 25. 
she  confirmed that I;AC could  r e l e a s e  t h e  opinion t o  t h e  publ ic ,  and d i s t r i b u t e  
copies  t o  o t h e r  persons l i s t e d  c.n t h e  d i s t r i b u t i t n  list. 

Accordingly, 

The fo1iowi:;g o t h e r  two a s soc ia t ed  opinicns may ccnsequent ly  a l so  ce 
r e l e a s e d  t o  the  Fubl ic :  

(1: 3-2C21~63, January 25, 1F8k, t o  denator -uent in  Surdick; and 

(2 )  i3-2C2363, J a n u a y  25, 1984, t o  .;lenat,or Mack xndrews. 

c c :  / .z. Vincent , ; r i f f i t h  
m. rlcrjert Iiunter 
A.s. :-indi i e i senoloon 
Js. ior ra ice  Gar te r  
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The H o n o r a b l e  Mark Andrews 
Committee o n  A p p r o p r i a t i o n s  
U n i t e d  s t a t e s  S e n a t e  

Dear S e n a t o r  Andrews: 

T h i s  is. i n  r e s p o n s e  t o  t h e  j o i n t  request o f  October 3 ,  
1983,  of you and S e n a t o r  Q u e n t i n  B u r d i c k ,  for o u r  o p i n i o n  on 
t h e  l e g a l i t y  of t h e  u n i t e d  S t a t e s  S y n t h e t i c  F u e l s  C o r p o r a t i o n  
p r o v i d i n g  pr ice  g u a r a n t e e s  u n d e r  P a r t  B of t i t l e  I o f  t h e  
Energy  S e c u r i t y  A c t ,  4 2  U.S.C. S 8701 -- e t  seq. (Supp.  I V  1 9 8 0 ) ,  
to  Great P l a i n s  G a s i f i c a t i o n  Associates for  t h e  Great p l a i n s  
Coal G a s i f i c a t i o n  Pro jec t  i n  Mercer County ,  N o r t h  Dakota .  The 
same r e s p o n s e  i s  b e i n g  s en t  t o  S e n a t o r  B u r d i c k .  Your  request 
stems f rom t h e  i n q u i r y  s u b m i t t e d  o n  Sep tember  2 0 ,  1983 ( w i t h  a 
follow-up letter of December 1 ,  1 9 8 3 )  by Congressman Tom 
C o r c o r a n ,  Ranking M i n o r i t y  Member, Subcommit tee  on F o s s i l  and 
s y n t h e t i c  F u e l s ,  House  Committee o n  Energy  and Commerce, con- 
c e r n i n g  t h e  Great P l a i n s  a p p l i c a t i o n  f o r  a d d i t i o n a l  F e d e r a l  
a s s i s t a n c e  from t h e  C o r p o r a t i o n .  

The Project w i l l  b e  t h e  N a t i o n ’ s  f i r s t  commerc ia l - s i zed  
p l a n t  p r o d u c i n g  s y n t h e t i c  n a t u r a l  g a s  f rom coa l .  up t o  t h i s  

. p o i n t  F e d e r a l  p a r t i c i p a t i o n  i n  t h e  Project h a s  been  p r o v i d e d  
by t h e  award of l o a n  g u a r a n t e e s  u n d e r  t h e  auspices  of t h e  
Depar tmen t  of E n e r g y  p u r s u a n t  to  t h e  F e d e r a l  N o n n u c l e a r  Ene rgy  
R e s e a r c h  and Development  A c t  of 1974 ( N o n n u c l e a r , A c t ) ,  a s  
m e n d e d ,  4 2  U . S . C .  S 5901 e t  seq: ( 1 9 7 6  h Supp. Iv 1 9 8 0 ) .  

The l o a n  g u a r a n t e e  a s s i s t a n c e  is s u p p o r t e d  w i t h  f u n d s  
a p p r o p r i a t e d  f rom t h e  Energy  S e c u r i t y  R e s e r v e .  P r o j e c t  con- 
s t r u c t i o n  h a s  been  f i n a n c e d  by a $2 .02  b i l l i o n  l o a n  g u a r a n t e e  
f rom Energy  ( t h e  l o a n  i t s e l f  was o b t a i n e d  f rom t h e  F e d e r a l  
F i n a n c i n g  B a n k ) ,  c o u p l e d  w i t h  a $740 m i l l i o n  e q u i t y  commitment 
from t h e  s onsor. T Q e , P r o j e c t  s p o n s o r  h a s  n o t  c u r r e n t l y  n o r  

‘ i n T h k ’ p a 4 8  s o u g h t  f h t h e r  a s s i s t a n c e  from Energy .  
now t h a t  G r e a t ’ P l a i n s  n e a r s  t h e  o p e r a t i o n a l  s t a g e ,  t h e  s p o n s o r  
h a s  a p p l i e d  t o  t h e  C o r p o r a t i o n  for p r i ce  g u a r a n t e e s  c o v e r i n g  
t h e  s y n t h e t i c  n a t u r a l  g a s  t o  b e  s o l d  by t h e  P r o j e c t .  The ex- 
t e n t  of t h e  r e q u e s t e d  price g u a r a n t e e s - i s  b a s e d  upon ( 1 )  t h e  
unused  p o r t i o n  of t h e  F e d e r a l  F i n a n c i n g  Bank l o a n  and asso- 
c i a t e d  E n e r g y  l o a n  g u a r a n t e e  and ( 2 )  t h e  amount o f  g u a r a n t e e d  

. .  -- 

R a t h e r ,  
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COMPTROLLER G E N E N  OF THE UNITED STATES 
WASHINGTON D.C. 20648 
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Dear Senator Burdick: 

This is in response to the joint request of October 3 ,  - 
1983, of you and Senator Mark Andrews, for our opinion on the 
legality of the United States Synthetic Fuels Corporation pro- 
viding price guarantees under Part B of title I of the Energy 
Security Act, 4 2  U.S.C. S 8 7 0 1  et seq. (Supp. IV 1 9 8 0 ) ,  to 
Great Plains Gasification Associatesfor the Great Plains Coal 
Gasification Project in Mercer County, North Dakota. The same 
-response is being sent to Senator Andrews. Your request stems 
from the inquiry submitted on September 20, 1 9 8 3  (with a 
follow-up letter of December 1, 1 9 8 3 )  by Congressman Tom 
Corcoran, Ranking Minority Member, Subcommittee on Fossil and 
Synthetic Fuels, House Committee on Energy and Commerce, con- 
cerning the Great Plains application for additional Federal 
assistance from the Corporation. 

The Project will be the Nation's first commercial-sized 
plant producing synthetic natural gas from coal. up to this 
point Federal participation in the Project has been provided 
by the award of loan guarantees under the auspices of the 
Department of Energy pursuant to the Federal Nonnuclear Energy 
Research and Development Act of 1974  (Nonnuclear, Act), as 
amended, 4 2  U.S.C. s 5901 -- et seq. ' ( 1 9 7 6  f Supp. IV 1 9 8 0 ) .  

The loan guarantee assistance is supported with funds 
appropriated from the Energy Security Reserve. Project con- 
struction has been financed by a $2.02 billion loan guarantee 
from Energy (the loan itself was obtained from the Federal 
Financing Bank), coupled with a $740  million equity commitment 
from the sponsor. The, Project sponsor has not currently nor 

now that Great'Plains nears the operational stage, the sponsor 
has applied to the'Corporation for price guarantees covering 
the synthetic natural gas to be s o l d  by the Project. The ex- 
tent of the requested price guarantrees-is based upon ( 1 )  the 
unused portion of the Federal Financing Bank loan and asso- 
ciated Energy loan guarantee and ( 2 )  the amount of guaranteed 

bin-hk' pakt sought fdkther assistance from Energy. Rather, 
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COhWI’ROLLER GENERAL OF THE UNITED STATES 
WASHINGTON D.C. 20648 

The Honorable Tom Corcoran 
Ranking Minority Member 
Subcommittee on Fossil 

and Synthetic Fuels 
Committee on Energy and Commerce 
House of Representatives 

January 1 9 ,  1984 

Dear Mr. Corcoran: 

This is in response to your request of September 20, and 
follow-up letter of December I ,  1983, for our  opinion on the 
legality of the united States Synthetic Fuels Corporation pro- 
viding price guarantees under Part B of title I of the Energy 
Security Act, 4 2  U.S.C. S 8701 et seq. (Supp. IV 1 9 8 0 ) ,  to 
Great Plains Gasification Associatrthe sponsor of the Great 
Plains Coal Gasification Project in Mercer County, North 
Dakota. The Project will be the Nation’s first commercial- - 
sized plant producing synthetic natural gas from coal. up to 
this point Federal participation in the Project has been pro- 
vided by the award of loan guarantees under the auspices of 
the Department of Energy pursuant to the Federal Nonnuclear 
Energy Research and Development Act of 1974 (Nonnuclear Act), 
as amended, 4 2  U.S.C. S 5901 et seq. (1976 & Supp. IV 1980). 

The loan guarantee assistance .is supported with funds 
appropriated from the Energy Security Reserve. . Project con- 
struction has been financed by a $2.02 billion loan guarantee 
from Energy (the loan itself was obtained from the Federal 
Financing Bank), coupled with a $ 7 4 0  million equity commitment 
from the sponsor. The Project sponsor has not currently nor 
in the past sought further assistance from Energy. Rather, 
now that Great Plains nears the operational stage, the sponsor 
has,.+ppLiedlto the Coworation for price guarantees covering 
the synthetic natural gas to be sold by the Project. The ex- 
tent of the requested price guarantees is based upon ( 1 )  the 
unused portion of the Federal Financing Bank loan and asso- 
ciated Energy loan guarantee and ( 2 ) .  the amount of guaranteed 
debt repaid. In view of the fact that Great Plains is already 
the recipient of Federal aid provided by Energy, you are con- 
cerned whether the Corporation has the authority to provide 
this type of assistance. 

-- 




