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COMPTROLLER GENERAL OF THE UN|TED STATES .
WASHINGTON, D.C, 20M3

Joa?®
3-178400( | ) © November 28, 1973

The Honarable ‘
The Secretary of Labor |

Dear Mr, Sccretarys | | |

We refer to letter of Hay 24, 1973, with enclosure, from the
Assistant Administrator, Employment Standards Admin{stration,
concerning the protest of Descomp, Inc,, against certain tenns
in request for proposals (RFP) Ho, 3FP-A5-N-3473-4-12-73, lssued
2y t?e Federal Supply Service, General Services Administration

GSA :

Tha RFP was {ssued March 14, 1973, calling for an indefinite

quantity of ADP keypunching and verification services, Prior to
the issuance of the solicitation, the contracting officer sent to
the Department of Labor a Notice of Intention to Make a Service
Contract (Standard Form 98) wilch listed as the '"place of .
performance' the locations of. the Government installations for
which the services were to 7e¢: performed, In response, Labor
provided Service Contract Act Wage Determinations for 23 classes
of employees, including keypurnch operators, file clerks, aacretaries,
stenographers, switchhoard operatora, typists, computer operators,
and draftsmen, in three localities--the District of Columbia; an
area of suburban Maryland (Moitgomery and Prince Georges Countles);
and a subuzrban Virginia area (Arlington, Fairfax, Loudon, and
Prince William Counties, and "he independent Citles of Alexandria,
Faixfax, and Falls Church), “he wage determinatiors for thase
localities were included in tl,a RFP along with the following
provisioni

"NOTE: The Wage Determiiations shown herein covers
employees employed on contracts for services for
installations located in the specified localities,
cities, counties and/or states, The wage rate
paid must correspond to the Wage Determination for
the location of the agency and not for the location
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!, .of the contractor, For Example; If you are
awarded Service Area A, which ie located in
the District of Columbia, you must pay the
vate liated on the Wage Determination for the
District of Colunbia regardless of your plant
location,"

The solicitation further provided that the contractor would
be paid on a card-output basis in accordance with 1,000-card
allotments.?

Among the objections made by Descomp againat the terms of
the RFP, two contentions, in particular, raiae fundamental issues
in regard to the interpretation and application of the Service
Contract Act of 1965, Since we believe,. for the reasons discussed,
that certain procedures which your Department has adopted in
implementing the Act may be questionable, we are zalling these
metters directly to your attention, !

¢ i

The specific contentions ralsed by Descomp are as follows,
Pfrast, the protestant's counsel in a letter to our Office has
quegtioned whether the Service Contract Act was intended to apply
to services of tha type being procured under the RFP, Counsel has
exprassed the view that the Act's coverage is limited to contracts
for services such as janitorlial work, guard services, window
washing, trash removal and the like., Also, the protestant objects

* to the RFP "NOTE" requiring payment of wage rates based on the

location of the agencies and not the location of the contractur,
In this regard, Descomp has advised that.its actual periormance
under contracts of this type takes place at fts facility in

“Delaware, Descomp picks up cards at varlous Government agencles
-4n the. Hashington. area,. .processes them in Delaware, and returns

them to Washington, Apparently, a similar procedure would be
utilized by any contractor, since there is no indication in the

RFP that the services being contvacted for are to be performed

on the premises of the Government installations involved, Nescomp
bellieves that it is unfair to foxce contractors who are not located
{n the Washington, D, C., area to pay mini{mum wage rates as determined
from the wages prevailing in that area, The protestant therefore
requests that your Department be required to make wage determinations
for Lts locality and the localitiea of the other offerors, and that
the RFP be amended accordingly,

The Service Contract Act of 1965, 41 U.S.C, 351, et B,

requires that every contract (and any bid specification therefor)
.entered. into by .the United States or the District of Columbia in
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excess of $2,500, vith certain exceptions, the principal purpose of
which 4s to furnish services in the United States through the use of
service employees, shall contain a provision apecifying the minimum
monetary wages and fringe benefits to be paid the various classes of
sexvice employees in the performance of the contract or any subcontract
thereunder as deternined by the Secretary of Labor, or his authorized
representative, in accordance with the prevailing rates and fringe
benefits for such employees in the locality,

Initially, we have serious doubts whether the RFP contemplates
the award of a coptract the principal purpose of which is to furnish
services through the use of service employees, A contract awarded
under the RFP will apparently be performed by clerical, 'white-collar"
employees who do not come within the Act's deftnltion of "service
employee" (41 U,5,C, 357(b))s

"The term 'service employee' means guards, watchmen,
and any person engaged in a recognized trade or craft, or
other skillad mechanical craft,. or in unskilled, semiskilled,
or skilled manual labor occupations; and any other employee
including a foreman or supervisor in a position having
trade, craft, or laboring experience as the paramount
requirement; and shall include all such persons regardless
of any contractual relationship that may be alleged to
exist between a contractor or aubcontractor and such
persons,"

The legislative history of the Act indicates that the scope of
the "'service émployee" concept was intended to be limited to
employees generally referred to as '"blue collar" employees, Inm
this regard, Scnate Report No, 798, September 30, 1965, 89th Congress,
Jot Session on H,R. 10238, the bill enacted as the Service Contract
A.t, states at pages ) and 2 as follows; .

"The bill is applicable to advertised or negotiated
contracts in excess of $2,500, the principal purpose of
which is to furnish services through tha use of service
‘employees., Service employees are defined in the bill
as guards, watchmen, and any person in a recognized
trada or craft, or other skilled mechanical craft, or
in unskilled, semiskilled, or skilled manual labor
occupations, Typlca) aservices furnished would also
include laundry and drycleaning, custodial, janitorial,
cafeteria, food, and miscellancous housekeeping."

+
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- Further, the statement of Mr, Charles Donahue, then Solicitor
of Labor, at page 4 of the Hearing on H,R, 10238 before the Special
Subcommittee on Labor of the Committee on Education and Labor,

House of Representatives, August 5, 1965, makes clear that the Act
wvas intended to apply to those amployees performing service contracts
involving the type of work performed by Federal Wage Board employees:

"The standards set forth in H,R, 10238 would apply to
guards, watchmen, and employeces in jobs of the type for
which wage rates are set by individual agency wage boards
when the workers are employed directly by.the Govermment,’
These employees are, as you .know, cmployeds in trades,
crafts, or manual labor occupatiorns, including supervisors,
often referred to as 'blue collar' workers, Included in
coverage under the bill would bg janitorial, custodial,
maintenance, laundry, dyycleaning, hauling, pest extermina-

- tion, clothing and equipment repalr, and cleaning service
employees,"

To the same effect is a statement in a memorandum furnished by
Mr, Donahue which appeurs at pages 15 and 1l£, Hearing on H.R, 10238
before the Subcommlittee on Labor of the Committee on Labor and
Public Welfare, United States Senate, September 23, 19635

"The Service Contract Act proposal covers contracts,
the principal purpose o! which {s to furnish services
through the use of service employees, as defined in the
proposal (i.,e,, manuat, skilled, blue-collar type employces),
under contracts with the United States and the District of
Columbia in excess of $2,500, ELxamples of contracts covered
are those for jenitorisl, custodi.l, laundry and dryclesning
gevvices, % w w'

It i5 our understanding that your Department's policy concerning
coverage of clerical employcns has been inconsistent, and that during
1970 and 1971 you regarded such employees as being outside the Act's
coverage, In any event,.yor. rules xelating to the administration
of the Act, published in Title 29, Code of Pederal Regulations, Part 4,
geem fo indicate that the "sevvice employec' concept covers blue-collar
workers and that clerical emlloyees are not covered, 29 CFR 4.,113(b) .
states that 'service employee' does not include cmployces employed in
a bona fide executive, administrative, or professional capacity, and

. further notes that the definition of "service employee" is for the
‘most part identical with thal in the Classification Act Amendments
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of 1954 (5 U,S,C, 1082(7)) which defines "blue collar workers" or
"wage board employees' in the Federal service, Also, 29 CFR 4,153
includes as an example of an employee not covered by the Act a
laundry service contractor's billing clerk performing billing work
with respect to the items lauadered,

Descomp's objection to the RFP "NOTE' requiring the contractor
to pay wage rates based upon the localities of the Government
installation being served, in accordance with the wage determinations
included in the RFP, rather than upon the localities of the various
offerors, raises an even more serious issue--the proper interpretation
of the "locality' basis of wage determinations, In a typical service
contract procurement-~for example, a solicitation calling for
jJanitorial or trash removal services--the locality of the Government
installation and the locality where the services are performed are
one and the same, Where, as here, there 1s a procurement of services
which can be rendeved at the location of the successful bidder,
wherever that may be, your Department's position, as we understand
it, has been that the Act requires the issuance of wage determinations
based upon the locality of the Government facility for which the
services are to be performed,

. In a letter to Duscomp dated May 1, 1973, the Assistant
Aduinistrator, Employment Standards Administration, stated that in
a procurement of services where there is uncertainty as to where
the work is to be performed because the services can be tendered
at the location of the successful bldder, wherever thet may be,
the Department issues wage determinations based on the location
of the Government facility for which the services are to be performed.

‘The letter further states:

"It was, and 18, our opinion that such an approach to wage
deterninations for procurements where the place (or places)
of performance {3 unknown at the time of the filing of the
SF-98 not only furthers the remedial purposes of the Act
but alse provides the fafirest opportunity to any interested
bidder to compete for a Government contract.

* ] * * w

"6iven the present procurement procedures for such contracts,
we feel the position outlined above is the only practical
and equitable course to follow, The only alternatives are
(1) not to issue any wage determinavion for inclusion in the
invitation for bids and subsequent contract, which would be
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contrary to the clear intent of the Act or (2) to {saue a
wage determipation for a contractor s facility after contract
award yhen the contractor's location {s known, Such a policy
i3, of course, inconsisteur with the competitive bidding
process {tself,"

With regard to the question of the "locality" basis for wage
determinations, the relevant language of the Act indicates quite
clearly that "locality" has refcrence to the place where services
are performed;

“Every contract (and any bid specification therefor)
entered into by the United States or the District of
Colurmbia in excesa of $2,500 * % % the principal purpose
of which is to furnish services in thc United States
through the use of service employces % * % ghall contain
w % Wy

(1) A provision specifying the minimum monetary
wages to be pald the various classes of sorvice
ewployees in the performance of the contract * % %
as detenained by the Secretary % ¥ * in accordance
with the prevailing rates for such cmployees in the
locality % W w;"

This vicw is confirmed by examination of the legislaflive
history of the act., Sae, In this regard, the statement of
Mr, Charles Donahue, the then Solicltor of Labor, repor‘ed at
pege 11 of llearing before the Subcvmmittee on Labur of the Senate
Committec on Labor and Public Welfdce, 89th Congress, lst scasion,
on H.,R, 10238, Mr. Donahue stated in parts

At the threshold I hﬁve been told that there {: some
curiosity as to why we did not stmply take the Davis-Bacon
Act and extend it so that it would cover service contracty

as well as construction contracts. -
\ ] .

® W v L] .

“"Another answer to that question is, that in priatiple,’
without mentioning it, we have followed the Davias-Bacon Act,
1 address myself to the provisions on page 2 of the bill as

. 4t was reported in the House of Representatives, paragraph
No, 2, which provides for the determination of prevailing
wage rates by the Secretary of Labor on the basie of those
prevalling for service employees in the locality.
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¥Now the word 'locality' is couparable to the words in
the Davig-~Bacon Act; city, town, village, or any other polit-
ical division nf tha Stata in which tha convract work ia to
be performed,"

Mr. Donahua's further atatements in the Scenate hearings indicate
that "locality" was substituted for the Pavis-Bacon formulation be-
cause of the nced for a more flexible geopraphic standard, However,
there in no indication here or clsevhore in the legiaslotiva hilatory
that "locality' was meant to hava referenco only to the location ui
Governtent instailations for which the services are being provided
to the exclusion of the locations of performance.

In short, the "locality" contemplated by the Congfireas appears
to hava been an area encompassing the location where service en-
ployeas are actually performing a sorvice contract, This 18 in
accord with tha purpose of the Act~—"# &% # to provide nuch necded
labor standards protection for employees of contractors and subcon-
tractors furnishing sexvices to or performiug waintennance gservice
for Federal agenclcs," WN. Rept. o, 948 on H.R. 10233, 89th Congress,
1st Scosion, Septechor 1, 19065,

The locality interpretation which you havae adopted in the present
case and in similar caseca 4o nubject to question. It resulte in cenx-

" ployeca being paid miniuum wages as detormined from tha prevatiling

wages in a locality other than the one whercin they are actually
engaged in performing the contract. Also, it establiches, in cffect,
a nationwide rate, since all bidders whatever their location are
bound to pay the wage rates in the locality of the Government in-

. atallation, This nationwide rate is not daternined with reference

to the pravailing wages throughout the country, but is based on the
sravailing rates in the locality of the Governuwent facility.

e believa that thase practicea have an adversae impact upon
tha Covornment's procurement of services, It 1o apparent that the
departuental interpretation of "locality' and the practica of
clagaifying cilerical workers as pervice cmployees incroese the
cost of procuring scrvices as contenplated by the RID.

While as indf{cated we think your cureent practices are subjecct

. to sarious question wa canuot conclude that they ars prohibited by

the language of tha Service Contract Act. Acoordingly, we are advising
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the Administrator of General Services and the protestor by letters of

today that the protest is denied, However, in view of the significant
impact of the protested procedures on the Government's procurement of
services generally, we strongly recommend that your Deparvtment, as the
arency charged with the implementation of the Service Contract Act,
present these matters to the Congreas with a view towards obtaining
clarifylug legislation, - :

As this decision contains a recomncudation for corrective action
to be taken, it 1s being transmitted by iatters of touday to the
congressional comnittees namud {n section 232 of the Legislative
Reorganization Act of 1970, Public Letwy 91-510, Your attention is
divected to section 236 of the act which requires that you submit
written statements of the action to be tuken with recpect to the
wecomaendations, The statements are to be sent to the House and
Senate Comnittees on Government Operations not later than 60 dayw
after the date of this letter and to the Committees on Appropriations
in connection with the first request for appropriations made by your
agency more than 60 days after the date of this letter,

We would appreclate being advised of whatever action is taken
on our recommendation,

Sincercly yours,
RF KELLLR

Deputy Comptroller General
of the United States
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