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r&tgt COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 204

40,P~~~~~~9 

I-178400(I) November 28, 1973

The Honorable
The Secretary of Labor

Dear I4r, S(&cretaryI

We refer to letter of Hay 24, 1973, with enclosure, from the
Assistant AdminLstrator, Employment Standards Admintstration,
concernlng the protest of Descomp, Inc., against certain tenns
in request for proposals (RFP) Ho. 3FP-A5-I-3473-4-12-73, issued
by the Federal Supply Service, General Services Administration
(GSA).

The RFP was Issued Harc% 14, 1973, calling for an indefinite
quantity of ADP keypunching and verification services. Prior to
the issuance of the solicitation, the contracting officer sent to
the Department of Labor a Notice of Intention to Make a Service
Contract (St.andard Form 98) wiich listed as the "place of
performance" the locations ot. the Government installations for
Wtlch the services were to r,e-performed, In response, Labor
provided Service Contract Act Wage Determinations for 23 classes
of employees, including keypunch operators, file clerks, secretaries,
stenographers, switchboard operators, typists, computer operators,
and draftsmen, in three localities--the District of Columbia; an
area of suburban Haryland (Ilo.Atgomery and Prince Georges Counties);
and a suburban Virginia area (Arlington, Fairfax$ Loudon, and
Prince William Counties, and ':he independent Cities of Alexandria,
Fairfax, and Falls Church). T'he wage determinatioas for these
localities were included in Hied RFP along with the following
provision;

"NOTE: The Wage DetermwLations 'ihown herein covers
employees employed on contracts for services for
installations located in the specified localities,

* s cities, counties and/or states. The wage rate
paid must correspond to the Wage Determination for
the location of Lhe agency and not for the location
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:of the contractor, For Example; If you are
awarded Service Area At which is located in
the District of Columbia, you must pay the
rate listed on the Wage Determination for the
District of Coluaabia regardless of your plant

* location,"

The aolicitation further provided that the contractor would
be paid dn carp-output basis in accordance with 1,00O-card
allotments f

Among the objections made by Descomp against the terms of
the RPP, two contentions, in particular, raise fundamental issues
in regard to the Interpretation and application of the Service
Contract Act of 1965, Since we believe,.for the reasons discussed,
that certain procedures which your Department has adopted in
Implementing the Act may be questionable, we are Balling these
matters directly to your attention,

The specific contentions raised by Descomp are as follows,
First, the protestant's counsel in a letter to our Office has
questioned whether the Service Contract Act was intended to apply
to aervices of the type being procured under the RFP, Counsel has
expressed the view that the Act's coverage is limited to contracts
for services such as janitorial work, guard sorvices, window
washins, trash removal and the like. Also, the protestant objects
to the RFP "NOTE" requiring payment of wage rates based on the

* location of the agencies and not the location of the contractor,
In thia regard, Descomp has advised that-its actual performance
under contracts of this type takes place at its facility in
ZDelaware. Descomp picks up caras at various Government agencies
-in the-Washinston.area,.-processes them in Delaware, and returns
them to Washington. Apparently, a similar procedure would be
utilized by any contractor, since there in no indication in the
RFP that the services beivg contracted for are to be performed
on the premises of the Government installations involved. Descomp
believes that it is unfair to force contractors who arc not located
In the Washington, D. C., area to pay minimum wage rates ans determined
from the wages prevailing in that areas The protestant therefore
requests that.your Department be required to make wage determinations
for its locality and the localities of the other offerora, and that
the REP be amended accordingly.

The Service Contract Act of 1965, 4, U.S.C. 351, flt saq
:requires that every contract (and any bid specification therefor)
2entered.-into by.the United States or the District of Columbia in
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excess of 42j500, vwth certain exceptions, the principal purpose of
which is to furnish services In the United States through the use of
service employee;, shall contain a provision specifying the minimum
monetary wages and fringe benefits to be paid the various classes of
service employees in the performance of the contract or any subcontract
thereunder as determined by the Secretary of Labor, or his authorized
representative, in accordance with the prevailing rates and fringe
benefits for such employees in the locality.

Initially, we have serious doubts whether the RFP contemplates
the award of a contract the principal purpose of which is to furnish
services through the use of service employees. A contract awarded
under the R)P will apparently be performed by clerical, "white-collar"
employees who do not come within the Act's definition of "service
employee" (41 U.S.C. 357(b))s

*"The term 'service employee' means guards, watchmen,
and any person engaged in a recognized trade or craft, or
other skilled mechanical craft,.or in unskilled, semiskilled,
or skilled manual labor occupations and any other employee
including a foreman or supervisor in a position having
trade, craft, or laboring experience as the paramount
requirement; and shall include all such persons regardless
of any contractual relationship that may be alleged to
exist between a contractor or subcontractor and such
persons," 

The legislative history of the Act indicates that the scope of
the "'servLce employee" concept was intended to be limited to
employees generally referred to as "blue collar" employees. In
this regard, Senate Report No, 798, September 30, 1965, 89th Cougress,
lrt Session on HIR. 10238, the bill enacted as the Service Contract
Ast, states at pages 1 and 2 as follows

"lTho bill is applicable to advertised or negotiated
contracts in excess of $2,500, the principal purpose of
which is to furnish services through the use of service
'employees. Service employees are defined in the bill
as guards, watchmen, and any person in a recognized
trade or craft, or other skilled mechanical craft, or
in unskilled, aemiskilled, or skilled manual labor
occupations. Typical services furnished would also

*. include laundry and drycleaning, custodial, Janitorial,
cafeteria, food, and miscellaneous housekeeping."

.
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Further, the statement of Mr, Charles Donahue, then Solicitor
of Labor, at page 4 of the Hearing on 11.R. 10238 before the Special
Subcommittee on Labor of the Cnmntttee on Education and Labor,
House of Representativest August 5, 1965, makes clear that the Act
was intended to apply to those employees performing service contracts
involving the type of work performed by Federal Wage Board employeesa

"The standards set forth in 11,1R 10238 would apply to
guards, watchmen, and employees In jobs of the type for
which wage rates are set by individual agency wage boards
when the workers are employed directly by the Government.
These employees are1 as you know, employees in trades,
urafts, or manual labor occupations, including supervisors,
often referred to as 'blue collar' workers, Included in
coverage under the bill would be janitorial, custodial,
maintenance, laundry, drycteaning, hauling, pest extermina-
tion, clothing and equipment repair, and cleaning service
employees.,

To the snme effect is a statement in a memorandum furnished by
Mr. Donahue ¶7hich appears at pages 15 and 1, Hearing on H1.. 10238
before the Subcoirnlttee on Labor of the Committee on Labor and
Public Welfare, United States Senate, September 23, 1965i

"The Service Contract Act proposal covers contracts,
the principal purpose o! which is to furnish services
through the use of service employees, as defined in the
proposal (i,e., manuMk#,skilled, blue-collar type employees),
under contracts with the United States and the District of
qolumbia in excess of $2,500. Examples of contracts covered
are those for jrnitorici. custodil, laundry and dryclecning
services. * * *11

It is our understanding that your Department's policy concerning
coverage of clerical employees has been inconsistent, and that during
1970 and 1971 you regarded such employees as being outside the Act's
coverage. In any event, yolk rules relating to the administration
of the Act, published in Title 29, Code of F'ederal Regulations, Part 4,
seem to indicate that the "service employee" concept covers blue-collar
workers and that clerical emlJ.Loyees are not covered, 29 CFR 4.113(b)
states that "service employee" does not include employees employed in
a bona fide executive, administrative, or professional capacity, and
further notes that the definition of "service employee" is for the
most part identical with that in the Classification Act Amendments
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of 1954 (5 USC, 1082(7)) which defines "blue collar workers" or
'wage board employees" in the Federal service, Also, 29 CFR 4,153
Includes as an example of an employee not covered by the Act a
laundry service contractor's billing clerk performing billing work
with respect to the items laundered,

Descoiiip'o objection to the RFP "NOTE" requiring the contractor
to pay wage rates based upon the localities of the Government
installation being served, in accordance with the wage determinations
Included in the RFPt rather than upon the localities of the various
offerors, raises an even more serious issue--the proper interpretation
of the "locality" basls of wage determinations, In a typical service
contract procurement--for example, a solicitation calling for
janitorial or trash removal services--the locality of the Governrieut
installation and the locality where the services are performed are
one and the same, Where, as here, there is a procurement of services
which can be rendered at the location of the successful bidder,
wherever that may be, your Department's position, as we understand
it, has been that the Act requires the issuance of wage determinations
based upon the locality of the Government facility for which the
services are to be performed.

In a letter to Duscomp dated tMay 1, 1973, the Assistant
* Adwinistrator, Employment Standards Administration, stated that in

a procurement of services where there is uncertainty as to where
the work is to be performed because the services can be rendered
at the location of the successful bidder, wherever that may be,
the Department Issues wage determinations based on the location
of the Government facility for which the services are to be performed.

* The letter further states:

"It was, and is, our opinion that such an approach to wage
deterrainations for procurements where the place (or places)
of performance is unknown at the time of the filing of the
SP-98 not only furthers the remedial purposes of the Act
but also provides the fairest opportunity to any interested
bidder to compete for a Government contract.

* .* * * * *

"Given the present procurement procedures for such contracts,
we feet the position outlined above is the only practical
and equitable course to follow. The only alternatives are
(1) not to issue any wage determination for inclusion in the
invitation for bids and subsequent contract, which would be
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contrary to the clear intent of the Act or (2) to issue a
wage determination for a contractor's facility after contract
award when the contractor's location is known, Such a policy
is, of course, inconslsteut-. with the competitive bidding
process itself,"

With regard to the question of the "locality" basis for wage
detenrinatlons, the relevant language of the Act indicates quite
clearly that "locality" has reference to the place where services
are performed:

"Svery contract (and any bid specification therefor)
entered into by the United States or the District of
Colurabia in excess of $2,500 * * * the principal purpose
of which is to furnish services 'in the United States
through the use of service employees * * * shall contain

(1) A provision specifying the minimum monetary
wages to be paid the various classes of service
ewployees In the performance of the contract * * *
as determined by the Secretary * * * in accordance
with the prevailing rates for such employees in the
locality * * *:"

This view is confirmed by examination of the legislativeo
history of the act, See, in this regard, the statement of
Mr. Charles Donahue, the then Solicitor of Labor, reported at
pegs 11 of Hearing before the Subtnmmittee on Labor of the Senate
Committee on Labor and Public Wolfwaie, 89th Congress, 1st session,
on H,R. 10238, Mro Donahue stated in parts

"At the threshold I have been told that there 1¢ some
curiosity as to why we did not simply take the Davis-Bacon
Act and extend it so that it would cover service contracts
as well as construction contracts.

* * * * *.

"Another answer to that questfon in, that in priatiple,
without mentioning it, we have followed the Davis-Bacon Act.
I address myself to the provisions on page 2 of the bill as
it was reported in the House of Representatives, paragraph
No. 2, which provides for the determination of prevailing
wage rates by the Secretary of Labor on the basis of those
prevailing for service employees in the locality.
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"Hfw the word 'locality' is comparable to the words in
the Davls-lacon Act; city, town, villaga, or any other polit-
lcal division of the Stat.i in which the cowvract work is to
be performed."

flr. Dorahuals further statements iu the Senata hearings indicate
that "locality" wan substituted for the Davis-Bacon formulation be-
cause of the need for a p ore flexible geographic otandard, flowevor,
there in no indication here or elsewhere iu the legiolative his tory
that "locality" was meant to hava reference only to the location uf
Government lnstallations for which the services are being provided
to the exclusion of the locations of performance.

Xn chort, the "locality" contemplated by the Congress appears
to have been an area encompacoing the location where service em-
ployeas are actually performing a service contract. Thia is in
accord with the purpose of the Act-"* * A to provide much needed
labor standards protection for employees of contractors and subcon-
tractors furnishing services to or performing mainteannce senrice
for Federal agencies." I. Rept. flo, 948 on l.RK. 10233, 89th Congress,
lot Scoutont eptembor l, 196S.

The locality interpretation which you lhave adopted in the present
case and in similar casca iD nubject to quostion. It reoultc In cz-r
ployecs being paid miniuum wages as detornined from the provailing
vases in a locality other t1hn the one wherein they arn actually
engaged in performing the contract. Aloo, it establishes, iu effect,
a nationwide rate, since all bidders whatever their location arc
bound to pay the wage rates in the locality of the Government in-
staflation. This nationwide rate is not determined with reference
to the prevailing wages throughout the country, but is based on the
provafliug rates .tr the locality of the Government facility.

lie believe tat those practices hive an adverse impact upon
the Govornment's procurement of services, It is apparent that the
4.partuontal interpretation of "locality" and the practice of
classifying aelrical workers an service employees increase the
cost of procuring services as contemplated by the Re.

While as indicated we think your current practices are subject
to serious question we c4aut conclude that they are prohibited by
the language of the Service Contract M1, Acoordingly, we are advising
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the Administrator of General Services and the protestor by letters of
today that the protest is denied, Kowever, in view of the significant
Impact of the protested procedures on the Government's procurement of
services generally, we strongly recoruond that your Department, as the
arency charged with the implementation of the Service Contract Act,
present these matters to the Congress with a view towards obtaining
clarifying legislation,

As this decision contains A recomn'endatLon for corrective action
to be taken, it Is being trnnsriLtted b> iatters of today to the
congressional conmLttees namud in section 232 of the Legislative
Reorganization Act of 1970, Public Lrtz 91"510, Your attention is
directed to section 236 of the act which requires that you submit
written statements of the action to be taken with respect to the
'ecomuxendations, The statements are to be sent to the House and
Senate Committees on Government Operations not later than 60 da)'u
after the date of this letter and to the Cornitttees on Appropriations
in connection with the first request for appropriations made by your
agency more than 60 days after the date of this letter,

We would appreciate being advised of whatever action is taken
on our recommendation.

Sincerely yours,

11$,KEJALI2R

Deputy Comptroller General
of the United States
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