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COMPTROLLER GENERAL OF THK MNITED STATES
WASHINGTCHN, D.C, 20848

[
December 28, 1973 T

The Honorable - o
The Bacretary of the Alir Foroe - '

Dear Mr, Becretarys

This 4s in reply to letter LGPN, dated Beptember 18, 1973, from
the Chief, Contract Manogement Division, Directorate of Procuremsnt
Policy, Deputy Chief of Gtaff, Bystens and Logistics, roporting on the
protests of Chamical Tecbnolne:‘, Inc. (CTI), Ounli.ty Maintenance
Company, Inc, (Quality), Jets Services, Imc, (Jets), und tha Emal) -
Businsss Mminiatratioa (SPA) sgainst tha awaxd of & contract to
Dynaterin, + (Dyncteria), under iuvitation for bids (IFB) FO5600
73—13-0387, 1amd by Lowry Aly Forca Bese,

Tho IFB, issued o May 7, 12973, reguasted bids for full food
servicex for ona year comwoncing Bsptember 1 with two l.year opticas,
The bid oponing date wap extended soveral timss becauwse of efforis
~ to have the procurement restricted, as s small businass 3et~asidas.

The opening daote was finally eatablishad by wendment as July 10,
1973, The amendment ela2o advised biddars that the solicitation would
ba restricted to small businase concerns,

At bid opening, the following bids, {acluding option: psrioda,
wore racelveds '

-

crr ‘33173’“30”3

Jetn 6”0"530“5

Holloway Enterprices " .72].,783.69 )

Quality %9242, 554 .11

Dynoteria ' 5+210,309,58

Amor, Inc, 5.333’058 83

MCA4E Barvice & -

Support Co, (MC3R) 6,409,366,83 ’

ABC Yood Servios 6,831.0’(6.39

Freswvard survers were oonductod on CTI, Jeis, anl Quality. The
murveys recormanded against awmrd to these low bidders, Jolloway alleged
& mistake in bid and indicated that 4t would not participate in any pre-
avard survey or taks ctaps to demonrtyate technical competence to perfora
tho coatrsot or to obtain a certificate of compotency. In view of this,
Holloway \m: dotexaiped ¢0 be nonrecponaivle,
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fince the four low biddsrs wers not recommendsd for consideratiom,
s preavard survey was performed om Dynsteria vhich rasulted in a
vecoomendation for avard, On July 31, 1973, a dsternination of urgency
was made pursuant to pearsgraph 1-703, ‘ o)(iv) of tha Armed Cervices
Procurement Regulation (ASFR) wud om Ausust 1, 1973, tha contract wes -_
avarded to Dynatsria vithout referring the nonresponaidility of the
four low bidders to 53A under tha cartificate of compstency (COQ)
procedures, The determination of urgency was based on tha nacessity to
avard the combract 30 days before the start of performance, Geptesber 1,
1973, t0 allow the contractor suificient start-up time,

CTI, Jets, EEA, and Quality protested to our Office on.'sugult 6,
8, 10, and :I.lt. nspactinlx the awerd of the contract to Dyneteria.om
the grounds thats <first, CTY, Jots, and Quality were entitled to have
the detayminationx of nonruponaibmw reforred to SBA} second,
Dymteria was other than smll business snd, therefore, ineligible for
gward, In accordance with sectiom 20,9 of our Interim md Protest
Procedures snd Standards, our Office extsnded the oppartunity to all
interegted parties (CTI, .m-, Quality, Dynsteria, GBA, and the Air
Force) to attend an inforwal conference on the protest,

The purposs of the conference is to cryntallire the {ssues bLefore
ouwr Offica and to afford all interested parties en opportunity to present
their views on the meritas of the protest, Alsc, ouwr Office geina further =
insight, not readily diszcernible from the record, into significant face
tore inhorent in the particular procuremont boine protested, Air Force
' ropresentatives declined our invitation to attond the confercnce apperentl
‘ btecange it 1s contrary to Aix Force policy to attend yproteat comfeoronces,
Though we ars tnaware of the policy considerations involved, it 1s
dfficult for us to imdersiand hov attendance could bo cdverse to the
intorest of the Air Force or dsleterious to its procurement process,
Ve earnaatly urge thut this policy be recomsidered since ths advantages
to ba gained wreo significant. We wiuld lika to point out that otier
rocuremant sgencies participate in thexe conferences and have acknovlsdgn
) their ucofulneas, Ve would ba plseased to Gigcuas the nmatter further vith
the hope that your Department will, in the future, nmil itself of {his

salutary procedure,

Tha protestors couterd that thty were danied recourse to tha COO0
procedure outlined in ASFR 1-703.k. This provision requires a cone
trasting officer to refer tha nonrsspensibility of a small bhusiness cone
cernt to SRBA for COC conziderstion, Issuance of a COC is conclusive on
the agoncy as to the bidder's capacity and credit, Hovever, in this
procurenent, the contracting affiosr mads a detearminntion of urgency
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under ABPR 1-7C5.4(c)(iv) end did not refor il» nonresponsibility matters
to SBA. Xt appears from the record tifore our Office that the dstermie
nations of nonresponsibility and the nonapplicability of the COC procedures
were Incouplience with ASFR and we find no basis to question thune
deterninationa,

Alzo, the protestirs have challengad the findings of nomresponsidbllity
by the contracting officer. We have often held that we will not substisute
our Judgmant for that of the contracting officer in this areoa, vnless i
3a chowm by convincing evidencs of record that the finding of nonrespone
albility was arbitrary, capriuviows, or not based on substintial evidence.
4% C~mp, Gen. § (1965). ¥e do not belisyve thia test has t:ten =et by the
protestopss and we will interpose no cbjactica to the dsterminations of i
nonreaponsibvility,

A reviev of the record before our Officve shows that om Juns 27,
1973, the Charlotte, North Carolina, Distrial Office of BBA dstermined
Dymateria to be othor than a small busineas £irmm for food service IToe
curenentes ot Fort Ord, Californiaj Yort Delvoiv, Virginis} ¥Fort
Richardson, Alaskaj and Hickam Air Force Bass, Hawail, This deter-
aination wes timely appsaled by Dynetarian, On August 17, 1973, the
£BA Bize Appeals Doard effirmed the Distriet Office decision, Nobtwithe
standing the fact that the instant procuremont was undgr the sowe sixce
stendards ms ths four involved in the SBA Distriot Office daterninationm,
Dymeteris sslf-coartified in 4toc bid that 4t was en elipgible smell busiw
neas concern, By leiter datad July 11, 1973, ths day afterbid opaning,
MCLE mrotastad to the contracting officor the alze status of Dynsterim,
This protest was xeceived on July 16, 1973, and was forvardasd to BBA for
daterninntion on July 17, 1973. On July 29, 1973, the contrecting officer
‘veceived o lotter from the SIA Charlotte Office inforning hia of the
June 27 dotermination and the appeal to the EBA Bize Appeals loard
£11ed by Dyneterie,

On thase facts, the rrotestors maintain thal the contracting
oftficer new, prior to award, that Dyneteria was a large business ime
¢ern and wes, therefors, ineligible for award, The Air Forece's poaition
1s that under tha pertinent provicious of ASPR, the SDA District Office's
deternination was not "final" 'since Dyneteria had arpealed, Therefove,
Dymateriac was eligible for award,.

_ASPR 1=T03(b) states, in pert, as followa;

*(b) Representa‘ion by a Bidder or Offercr,
Papresentation by a bidder or offercr that i is a mmll
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tusiness concern shall be sffuctive, even thowch
quastioned in accordanoe with the teml of this sbpira-
araph (v), u.nlnu the G3A, in response to £'xh quustion
and pursuant to the procedures in (3) bLelow, detarmines
that thw bidder re offeror in question is not & smald
businsos concorn & # ¥ Tha oontralling point in time o
e detormination conce=ning the slze stetuy of a quastioned
bidder v offerar shall be the date of smrd, ocxceph thad
0o bidder or offoror chall be aligitle rwmlulmll
business concern unless he has, o unlcss he could have (1n
thoso cvases vhere a repro entati a3 to sive of Dusinens
has not been mads), in good foith representel hingelf as
amnll husinesy p:ior f.o OpeMng of bids or cloiing
date for submiss’on of offera ® & #, A yvopreuentation by
& biddevr or off¢ or that it is a small businecs concern
vill not be accepted Ly the comtyacting offiosy if it s
known thet (1) ruch coticern has previously bean finally
dotormninad by GBA o be ineligible as a small buaincss for
the i{ter or servioe being yrocured, and (11) such conoemm
bhas ot subsecucatly been certified by EBA ax being a amll

tusinass, # # # (Pechasis supplied,

Swperagraphc (2) and (3) provide.: as followss

“(2) Ousstioning of Gtatus by Contracting Dfficer, A
contracting wicicer my. any tim!?fuer bid opaning, protest
the eonll tusinens etatus of any bidder or offeror on the
ingtant prosurenent by sending & written notice to tiw EBA
district office of ths distriet 4a wbich ths bidder cr offaror
hos hig rrincipal nlace of business. Huch notice shall cone
tain a statement of the bazia for the yrotest, togothor with
available supporting facta, SDA will advige the bidder or
otrt:ror in quostion that his saall businuss stetus 1 'mdor
raviey,

"(3) Detoraination by OBA District Dirrctoro Tha SEA
Distriet Dirucior vwill detormine the £Loull LUILNOES Ktaftus
of the quistionoed bLiddsr cr offeror and notily tha comtiacting
officer and the bidder o offeror of his determination, amd
sward oy L made on the basis of that determination. Thile
dantermination is £ina) uniess it is oppealed in occordante
vith (4) below, ani the contrasting offioer is notified cf
tha appeal prioyr to awurd, If an svard was made prior to
tha tine tlhe contracting officer receivad notice of the
appedl, the contract shall be prestxaed to be walid, # & &
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fubparagraph (k) provides for an appsal to the SBA Sire Appeals Roard
from & size detarmination of the BEA District Directar,

Pursuant to 15 U.5.0, 637(b)(6), B2A is expowered to determine

‘8 ‘Asiness concern’s pize status for procurement purposes, Offices

of the Coverment having procuremsnt powers must sccept as acmclusive
EBA's determination as . tv which concerns zre to ba designated small
business, In discharge of this vespoanibility, SBA has promuiguted
regulations, which have the force and eflect of law (Otis Stedl Products

» ¥o United States, 161 Ct, OL. 59% (1963)), foand 8% pert 121 of
chapter I of title 13 of the Codq of Federal Reguletions, Sectiocn 121,3-k,
entitled "Size Determinations,™ yrovides that original sire dsterminaticas
ehall be mnde Ly the director serving the vegiom in which the principal
office of the concern whosa size is bLeing protested ia located, Such
Jeterminations ate final unless appealad in accordance with section
121,36, Bectiom 121,3-6(a) provides that tha Size Appesls Board shall
reviev appenls from size determinations mads pursuant to seation 121,3-h
and shall make final dsoisions as to vhether deterxinations ahould bve
affirnmed, reveried, or modified, Bectiom 121,3-6(g) provides that
following any dacision in & size nppeals Case, an is.terested party imy
petition the Hize Appeals Board for recomsideration of ita decision,
The reconsideration of the 8izs Appeals Board coustitutes the Jinal
edministrative remedy of SBA, then viewed in conjunction with the
statutes and ABFR, thone size regulations clearly establish SHA as
the acle adjudicstor of size statuy matters, «

It 1s ned disputed that, us of the date 0f swvard, the contracting
officer kmevw that Dynsteria had selfscertified itself aomnll busivess)
that the doznizant SBA dAistrict office had delismiped Dyneteria large -
business 1mdor the soma size standard for the instant procursment) that
Dyreteria had appsaled the district offica's determinmation to ths 8ize '
Appeals Boardj snd that the Bize Appeals Board's deocision would mot
be forthcomiug before the required award date, Under these circrae
stances, the centracting officer conocluded, erronicously, we believe,
that vnless » dacision he considered to be "fincal" hod been rendsred
by S8BA, he was free to ignors the only outstanding OBA size deterwination,.

ABPR 1-703(b)(3) provides that the BBA District Direntor will
determine the small Lusiness atatus of & quastinred bidder and award
my be mode on the basis of that determimation, This determination
is asccorded Linality unleans appesled, In our view, this povision,
2s vall as the regulntory schems asx a whole, 15 designed to facilitate
exderly conduct of Qoverrment procuremsnt vhere size questions are
involved, Considering that S8DA klone can deterxine smell business
status, there im a nead for Governxent agevnies to be ables to rely upomn
§BA action ot each atage 0f the procursiati. Proosrs,
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Clearly, the right of appeal from a District Dirmctor's determinatioa
exista as to un interested cszcerns, However, the sxiatence cf that
right, or even the exercice of an appeal, does m negats the validity
of a -1:0 determination by an £BA Di:tr;lct Livector, The appeal is
sisply uotice that the intereated conmoern does not agree vith the sice
deteratnation, Uatil the Pistrict Divector's determination is reversed
or modified an rovided for inm the regulaticns, it remeins in full foroe
and effect incofar as the size of a biddar is concerned. Ve do pnot sub=
scribs 10 the Alr Force's iuterpe Satiom that the appeal and sslf-
certificatic of Dymeteria overrode the Diatrict Director's adrerse
size detarmination, Upder the EBBA regulations, only the 5ire Appeals
Boaxd can change the Vlstrict Director's dctontnntim. A comtracting
officer is not free t9 indepondently evaluste the Distrioct Director's
decizion and reject it in favor of a bidder's self-sarving atatement,
‘The applicabie regulations give ths contrecting officer no decisiome
mking authority in sira determination, Mid-West Constructiom, Ltd. A

United Btatel, 387 T, 24 957. %l ‘1%8)0

Pursuart to ASPR 1-703(b). a comtracting officer camot accept
& bidder's self-certification {/ it is kmowm that the bidder has been
previocusly fins Yy detormiued 1n|J.131b1| B8 & small business comcern,
In our view, v use of the word "finally" in this context clesrly
envisions a tim:‘nm sufficient to perzdt full exhaustion of the size
detormination proceas. Thus, this ASPR mrivision gives direction iv a
aituation vhere a biddar has exhausted SBA'as adninistrative remedies.
However, thias does not lmnply, as the Air Ferce esszerts, that in the
abgence of a "final" EDA dstermination o bidder'a reprnentatm is to
control over an B8DA District Director's size detormination,

. While ASPR 1-T03(b)(3)(iv) permits guapension of the Zull size
detormination oyele when the urgency of the procurement so requires,
this authority doos not negate a regional size dastermination made

prior to gvanl, To hold otherwise would bs an emaseulation of the
authority vested in EDA to meke cize determinations under itu astatuta
vhich are "conclusive" on procuremont officers of the Government, 1In
effont, the suntracting officer, in this case, hus nsed the urgency
situation to circuszvent ShA's ltltutory authority. In sn urgent pro-
curensnt which cannot tolerata the delay incident to complate prosecution
of a1l appsal rights, thbe only ressonable cource of aclion open would bLe
roliance on the district offica's size determinatiom,

Though m conclude that Dyneteria was ineligible for avard as a
small business coacern, we recognize that the contracting officer waa
1ot misled by Dymeteria's self-oertification but zcted with fumll
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knowledge of the £ . :ts in relianoce om hi le

ASFR rrovizions, quoted above, In view of this and the need for come
timms food ssrvice, w recomsend that

be Uerminated for the comwvimisnce of the Coveramsat and the requiremsatis,
imoluding the intion peric.is, be yesolicited,

Ay this Zecision oontaint a yecommendation Loy oorrective setiom
%0 be \nkeu, 4t iz being trausultted by latters of today to the
congressional committees namsd in section 232 of tiw Lagislative
Recvganirgtion Act o 1970, Public Lew 91-510, 31 U,8,C, 1172, Im
viev thereof, your ettention i3 directed to ssaticn 236 of the Act,
n v,6,0, 1172, which requires you t0 submit writter statements of
the action to be token with respect to thes reccemsezdztion. Tha ctate-
wonts are €0 da scnb to the House sl Senate Committoss on Governwsnt
Opsrations not later tham 60 deys after the date of th's letter and
to the Cocamaitteos on Appropriations in connection with the first request
for appropriations made by your agency more than 60 daya afier the date

of this lstter, _
Vo would sppreciate advice of the action talen on our recomsendation,
Binoerely yours,
RF.KELLER

[Dovuty Campiroller OGenerzl
of tho United Btates
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